STATE OF NEW MEXICO
BEFORE THE WATER QUALITY CONTROL COMMISSION

IN THE MATTER OF PROPOSED
AMENDMENTS TO GROUND
AND SURFACE WATER
PROTECTION REGULATIONS,
20.6.2 NMAC

No. WQCC 17-03(R)
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AMIGOS BRAVOS AND GILA RESOURCES INFORMATION PROJECT
NOTICE OF INTENT TO PRESENT TECHNICAL TESTIMONY

Amigos Bravos and Gila Resources Information Project (“GRIP™) (collectively,
“AB/GRIP”) file this Notice of Intent to Present Technical Testimony (“NOI”) pursuant to the
New Mexico Water Quality Act, 20.1.6 NMAC (New Mexico Water Quality Control
Commission’s Rulemaking Procedures), and the June 2, 2017 Revised Procedural Order issued
in this matter.

1. Entities for whom the witness will testify: Amigos Bravos and GRIP.

2. Technical Witness: Kathy J. Martin, P.E. (“KIJM”). The qualifications of this

witness and the basis for her expert testimony is set out in Exhibit A.

3. Testimony: The written direct testimony of KJM is pre-filed with this NOI in
Exhibit A. KJM will acknowledge and affirm her respective written testimony
under oath at hearing and, at that time, provide a brief summary of her testimony.

4. Recommended Amendments: Recommended changes to the New Mexico

Environment Department’s (“NMED”) Corrected Amended Petition to Amend
20.6.2 NMAC filed on August 7, 2017 are included as Exhibit B.

5. Exhibits: AB/GRIP provides the following exhibits:



A. KIM written direct testimony and CV;

B. AB/GRIP’s Corrected Statement of Position With Proposed Changes and
Statement of Reasons filed on August 8, 2017;

C. New Mexico Inspection of Public Records Act (“IPRA”) requests filed by ’
NMELC:

1)
2)
3)

4)

5)
6)

July 25,2017 IPRA request;

August 7, 2017 IPRA request (DP-1055);

August 7, 2017 IPRA request (DP amendment requests and
associated NMED approval or denial for the past 10 years for
certain Dairy Industry discharge permits);

August 7, 2017 IPRA request (DP amendment requests and
associated NMED approval or denial for the past 10 years for
Mining Industry discharge permits);

August 8, 2017 IPRA request;

August 29, 2017 IPRA request.

D. KJM discharge permit amendment spreadsheets:
1) Discharge permit amendments approved or denied by NMED over

the past 10 years, organized chronologically; and

2) Discharge permit amendments approved or denied by NMED over

the past 10 years, organized by discharge permit number.

E. NMED discharge permit amendment approval and denial letters from
2006-2017:

1)
2)
3)
4)
5)
6)
7)
8)

9)

August 11, 2015 DP-71 Amendment Approval;

December 12, 2013 DP-71 Amendment Approval;

February 5, 2015 DP-181 and DP-1056 Amendment Approval;
December 5, 2016 DP-213 Amendment Approval;

June 14, 2007 DP-376 Amendment Approval;

August 11, 2008 DP-376 Amendment Approval,

January 24, 2014 DP-376 Amendment Approval,

April 28, 2015 DP-376, DP-459, DP-493, DP-526, DP-591 and
DP-1568 Amendment Approval;

November 8, 2012 DP-435 Amendment Approval;

10) June 6, 2014 DP-435 Amendment Approval;

11) February 9, 2007 DP-455 Amendment Approval;
12) May 15, 2008 DP-455 Amendment Approval,

13) December 11, 2009 DP-455 Amendment Approval;
14) March 1, 2010 DP-455 Amendment Approval,

15) November 28, 2011 DP-455 Amendment Approval;
16) December 6, 2013 DP-455 Amendment Approval;
17) December 9, 2013 DP-455 Amendment Approval,
18) October 21, 2014 DP-455 Amendment Approval;
19) September 1, 2010 DP-484 Amendment Approval;



20) October 28, 2008 DP-526 Amendment Approval;

21) August 6, 2013 DP-526 Amendment Approval;

22) October 17, 2013 DP-526 Amendment Reissued;

23) November 22, 2013 DP-526 Amendment Approval;

24) March 27, 2014 DP-526 Amendment Approval;

25)May 5, 2015 DP-526 Amendment Approval;

26) November 23, 2015 DP-526 Amendment Approval;

27) June 8, 2016 DP-526 Amendment Approval;

28) January 12, 2012 DP-591 Amendment Approval;

29) January 17, 2012 DP-591 Amendment Approval;

30) November 22, 2013 DP-591 Amendment Approval;

31) February 8, 2007 DP-670 Amendment Denial;

32) February 29, 2011 DP-933 Amendment Approval;

33) April 19,2013 DP-1236 Amendment Approval;

34)May 8, 2013 DP-1236 Amendment Approval;

35) December 2, 2011 DP-1340 Amendment Approval;

36) October 2, 2008 DP-1341 Amendment Approval;

37)July 14, 2017 DP-1399 Amendment Approval,;

38) June 22, 2012 DP-1568, DP-459, DP-526 and DP-376 Amendment
Approval;

39) January 14, 2011 DP-1651 Amendment Approval;

40) November 18, 2016 DP-1681 Amendment Approval; and

41) February 1, 2016 DP-166 Amendment Approval.

F. Discharge permit amendment requests submitted by permittees from 2006-
2017:
1) November 3, 2016 DP-213 Amendment Request;
2) February 3, 2006 DP-376 Amendment Request;
3) May 8, 2008 DP-455 Amendment Request;
4) October 2, 2009 DP-455 Amendment Request;
5) May 18, 2012 DP-459 Amendment Request;
6) March 24, 2015 DP-1568, DP-526, DP-459 and DP-376
Amendment Request;
7) February 13, 2013 DP-1236 Amendment Request;
8) February 21, 2014 DP-526 Amendment Request; and
9) February 22, 2006 DP-670 Amendment Request.

G. Discharge Permits issued from 2006-2017:
1) DP-213;
2) DP-376;
3) DP-455;
4) DP-1681;
5) DP-1236; and
6) DP-933.



6. Reservation of Rights: AB/GRIP reserves the right to call additional witnesses or

introduce additional direct or rebuttal testimony and exhibits in response to the
pre-filed testimony of all other parties in this matter and in response to the
testimony, witnesses, and exhibits presented at hearing. AB/GRIP also reserves
the right to raise relevant objections to the evidence, witnesses and exhibits

offered by all of the parties, either pre-filed or at hearing.

DATED this 11" day of September, 2017.

Respectfully Submitted,

e )

NEW MEXICO ENVIRONMENTAL
LAW CENTER

Jaimie Park

Douglas Meiklejohn

Eric Jantz

Jonathan Block

1405 Luisa St., Suite 5

Santa Fe, NM 87505

(505) 989-9022

Attorneys for AB/GRIP
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Ms. Pam Castaneda, Administrator Pete Domenici

Water Quality Control Commission Lorraine Hollingsworth

Room N-2168, Runnels Building 320 Gold St. SW, Ste. 1000
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New Mexico Environment Lou Rose

Department Karie Olson

Oftice of General Counsel P.O. Box 2307

Lara Katz Santa Fe, NM 87504

John Verheul Irose@montand.com
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P.O. Box 5469

Santa Fe, New Mexico 87502

Timothy A. Dolan William C. Olson

Office of Laboratory Counsel 14 Cosmic Way

P.O. Box 1663, MS A187 Lamy, NM

Los Alamos, NM 87544 billjeanie.olson@gmail.com
tdolan@lanl.gov

Michael Bowen Dalva L. Moellenberg
Executive Director Gallagher & Kennedy, P.A.
1470 St. Francis Drive 1239 Paseo de Peralta

Santa Fe, NM 87505 Santa Fe, NM
nmma(@comecast.net DLM@gknet.com

William Brancard Michael L. Casillo

Cheryl Bada 1500 W. Perimeter Rd., Suite 1500
1220 South St. Francis Dr. Joint Base Andrews, MD 20762
Bill. Brancard@state.nm.us michael.Lcasillo2.civ@mail.mil
Cheryl.Bada@state.nm.us

Russell Church, President Stuart R. Butzier

NMML EQA Subsection Christina C. Sheehan

NM Municipal League American Magnesium, LLC

P.O. Box 846 Rio Grande Resources Corporation
Santa Fe, NM 87504 New Mexico Copper Corporation
rchurch(@redriver.org P.O. Box 2168

Albuquerque, NM 87103-2168
stuart.butzier@modrall.com
christina.sheehan@modrall.com
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Jaimie Park, Attorney for AB/GRIP
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Pre-Filed Written Testimony
Kathy J. Martin, PE (NM#21522)

I.  Qualifications and Background.

My name is Kathy Jean Martin and I am providing expert testimony in this rule-making
proceeding at the request of Amigos Bravos and Gila Resources Information Project, collectively
referred to as AB/GRIP. My education includes a Bachelor of Science in Petroleum Engineering
(1987) and a Master of Science in Civil Engineering (1989), both from the University of
Oklahoma with an additional 50 hours of graduate coursework after my Masters. [am a
registered Professional Engineer in New Mexico (#21522) in the field of Civil Engineering. For
the past twenty years, I have been a private engineering consultant focusing primarily on state
and federal environmental permits related to ground and surface water protection, as well as

permitting related to air pollution and odor control.

Specifically, I have performed third-party engineering evaluations of waste management
systems proposed for confined animal feeding operations (CAFOs), including dairy, swine, and
poultry facilities. I have performed hundreds of evaluations of the technical and regulatory
completeness of permit applications for livestock production waste management systems as they
compare to state and federal regulations in 22 states across the country. This national experience
can be useful to the Water Quality Control Commission if asked to compare regulatory and

permitting language used in New Mexico to similar language used elsewhere in the US.

My experience includes development of state environmental regulations for surface
impoundments and land application for industrial facilities in Oklahoma while employed with
the Oklahoma Water Resources Board. In my six years with the state, I drafted water quality

permits for industrial wastewater and oversaw closure of waste lagoons and impoundments,

taobies
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including groundwater impact assessments. At the Oklahoma Water Resources Board I attended
NPDES permit writer training. I was trained in state and federal water and air quality
regulations, including Title V Air Permit writers training and completed numerous classes on
Clean Air Act components including New Source Review, Hazardous Air Pollutants, and air
pollution control equipment and monitoring. I helped create and then participated in multi-media
permit and compliance assistance projects while employed in the Customer Assistance

Department at the Oklahoma Department of Environmental Quality.

For three years I was the Project Officer of the Tar Creek Superfund Site, an abandoned lead
and zinc mine that spanned about 40 square miles in the Tri-State Mining District of northeast
Oklahoma which in 1989 was the number one Superfund Site in the nation.! The site included
over 500 million tons of waste rock and chat, 1320 mine shafts, 300 miles of underground mine
tunnels, and thousands of exploratory boreholes. When mining ceased in the 1970’s, the mines
located in the Boone aquifer filled back up with groundwater and acid mine drainage surfaced
via abandoned wells and boreholes throughout the region causing significant adverse impacts to
surface water from Tar Creek to Spring River and catastrophic damage to the Boone aquifer.
During my tenure, I oversaw the design and implementation of a regional groundwater
monitoring project looking for contamination between the Boone formation and the underlying
Roubidoux aquifer. The project was funded through EPA Region VI and performed by the US

Geological Survey Oklahoma City Water Resources Division.

After leaving employment with the state, I started Martin Environmental Services and

provided environmental consulting services related to air toxics permitting and EPCRA toxic

1 See http://www.deq.state.ok.us/lpdnew/SF/Superfund%20Project/SF%20Site%20Summaries/TarCreek.html

2
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inventory reporting. In 1997, I started working on livestock production wastewater issues in
Oklahoma assisting landowners adjacent to proposed CAFOs with public comments and
adjudicatory hearings related to swine facility CAFO permits. For the past 20 years I have been
working on regulatory and permitting issues related to livestock production in 22 states across

the country.

In 1998, I was hired by Seward County Commissioners to draft a comprehensive set of
county regulations that dealt with all aspects of waste management of livestock production
facilities. In 1997 and 1998 I participated on a daily basis-with the crafting of state regulations
for swine facilities in Oklahoma and Colorado. Since that time I participated to a lesser extent in
rule-making for confined feeding operations in Kansas, Nebraska, and Indiana. In 2016, I served
as an expert witness for Dakota Rural Action during public hearings related to the modification

and renewal of the state/federal General Permit for CAFOs.

From 2009 to 2015, I was an active participant and contributor to the New Mexico Dairy
Rule, a legislatively mandated rule-making in New Mexico, and testified before the WQCC on
numerous occasions during that long rule-making process. In 2012, T served as an expert witness
during the Pit Rule hearing in the New Mexico Oil Conservation Division where I testified about
pit liners, liner failure, groundwater contamination and subsequent need for stricter regulations.
In 2015, I served as an expert in New Mexico for the Appellants during the Stage Il Dona Ana
Dairy Abatement Plan hearings. I was accepted as an expert and provided testimony to the New

Mexico Land Office in 2016.

[ have been recognized as an expert in Civil Engineering related to groundwater and waste

management systems not only in front of the WQCC here in New Mexico, but also in District
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Court in Nebraska, Chancery Court in Kentucky, and in Adjudicatory Hearings related to
environmental permitting, Administrative Hearings for rule-making for livestock waste
management systems, and have presented expert testimony at hearings, trials, and depositions. A
current list of my testimony as an expert witness is provided at the end of my written direct

testimony (Exhibit A).

| II. Introduction.

My written direct testimony focuses on the concept of “permit amendment” as proposed in
NMED’s Corrected Amended Petition for rule-making dated August 7, 2017 and the alternative
options to that language as proposed by AB/GRIP in their Corrected Statement of Position
submitted by the New Mexico Environmental Law Center (NMELC) on August 8, 2017 (Exhibit
B). Ihave reviewed NMED’s Corrected Amended Petition, the current 20.6.2 NMAC
regulations, the New Mexico Water Quality Act, the New Mexico Solid Waste and Air Quality
environmental statutes and regulations, groundwater regulations and statutes in Arizona, and
federal environmental regulations that also define the concept of permit modification and

amendment.

In preparation for this testimony, I spent about 20 hours reviewing about one hundred (100)
permit amendments that were approved by NMED between May 2006 and July 2017, including
91 mining related amendments. I prepared a spreadsheet of the 91 mining permit amendments
that includes the date of approval, date of request, the Discharge Permit (DP) number, a brief

description of the change, and the date of last permit issuance. (Exhibit D).

The permit amendments were obtained through several IPRA requests made by NMELC.

(Exhibit C). The vast majority of these permit amendments were for the mining industry, but
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also included some for the dairy industry. Due to the long response time for IPRA requests,
other industry permit amendments approved by NMED and the associated permit amendment
requests could not be reviewed at this time and thus will not be included in this direct testimony.
This expert reserves the right to include further testimony related to the documents yet to be

received from NMED.

Once I reviewed the 91 mining permit amendments approved by NMED, further IPRA
requests were submitted to NMED to obtain copies of the associated permit amendment requests
for seventeen (17) different mining discharge permits and copies of the contemporaneous permit
at the time of each permit amendment request. (Exhibit C). I then spent another 20 hours
reviewing those documents in groups of existing permit, permit amendment request, and NMED
permit amendment approval in an effort to understand the processes and management decisions
made by both the industry and NMED with respect to why and how permit amendments were

requested and approved.

IIT. NMED’s Proposed Changes Regarding Discharge Permit “Amendment”.

In their August 7, 2017 Corrected Amended Petition, which includes the entire 20.6.2
NMAC with proposed underline and strike-out, NMED proposes the new definition of “permit

modification” as follows:

(5) “discharge permit modification” means a change to the requirements of a discharge
permit that result from a change in the location of the discharge, [a-significant increase
] the quantity of the discharge, or a [sigaifieant] change in the quality of the discharge

[;] that does not qualify as a discharge permit amendment, or as required by the secretary;
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Thus, the key elements of what constitutes a permit modification can be boiled down to what
impact that “change to requirements of the permit” will have with respect to the location,
quantity or quality of the discharge. The actual qualifications or triggers for change in location,
quantity, or quality is proposed by NMED in the new term and definition for “permit

amendment” as follows:

(4) “discharge permit amendment” means a minor change in the requirements of a

discharge permit that meets the requirements of 20.6.2.3109.1 NMAC. and does not result

n:

(a) a change in the location of a discharge that would affect groundwater beyond

that impacted by the existing discharge location,

(b) an increase in daily discharge volume of greater than ten percent of the daily

discharge volume approved in the most recent discharge permit approval,

renewal, or modification for an individual discharge location, and where the sum

of any volume increases via amendments during a permit term is greater than ten

percent of the approved. renewed or modified discharge permit volume, or oreater

than 50,000 gallons/day, whichever is less,

(c) any increase in discharge volume for a facility that is conducting abatement of

water pollution,

(d) an increase in an effluent limit set forth in the most recent discharse permit

approval, renewal or modification for an individual discharge location, or

(e) introduction of a new water contaminant.
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IV. Origin of NMED’s proposed “Discharge Permit Amendment” Action.

The definition for discharge permit amendment is similar to the definition approved in the
Copper Rule. It should be noted that the Copper Rule does not have a unique definition for
“permit modification”, so one would need to rely on the definition as it is proposed in this rule-

making.

(19) “Discharge permit amendment” means a minor modification of a discharge permit
that does not result in a significant change in the location of a discharge, an increase in
daily discharge volume of greater than 10% of the original daily discharge volume
approved in an existing discharge permit for an individual discharge location, a
significant increase in the concentration of water contaminants discharged, or

introduction of a new water contaminant discharged.

V. NMED’s Reason for Proposed “Discharge Permit Amendment” Action.

In the May 1, 2017 Petition to Amend the Ground and Surface Water Protection Regulations,
NMED provides a brief Statement of Reasons at the end of the petition. With respect to the new

definition, the reason put forth by NMED is as follows:

(3) In the Definitions section, the Department proposes to add a definition for “discharge
permit amendment” in order to codify historical and current practice, defining an
amendment in relation to a discharge permit modification. Language is also inserted

throughout the Rules in order to accommodate this new term.

NMED offers up this defense of ‘historical and current practice’ without any reference to

statutory authority and fails to mention that NMED has, at the request of the regulated entities,
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been changing the requirements of individual discharge permits outside of the public
participation process literally hundreds of times for at least 10 or more years. In fact, by using
the unauthorized permit amendment process to do what can only be interpreted as permit
modifications, the regulated entities have enjoyed a seemingly limitless ability to change their
permit requirements - with the public none-the-wiser. These permit changes were improperly
administered by NMED without charging a fee, when if they had been properly administered as a
permit modification, the fees could have been in the thousands of dollars. T have worked with
regulatory agencies in 22 states across the country and I have never seen such a massive

disregard for the sanctity of public participation and due process.

It is my intent to shine a bright light on the two most significant ways in which NMED and
industry have abused the improper action of “discharge permit amendments”. I will first
demonstrate how a number of NMED’s approved permit amendments should have been
administered as a permit modification pursuant to the current 20.6.2 NMAC because such

amendments changed the location, quantity and/or quality of a discharge.

I will then demonstrate how NMED and industry have abused “discharge permit
amendments” through the following: the use of one amendment for multiple discharge permits;
the use of amendments as part of corrective action to unauthorized discharges; the approval of
numerous amendments during a permit cycle; and the use of amendments to relocate facility
infrastructure. I will provide an example of how “amendments™ approved by NMED may
violate other state and/or federal law related to construction and waste management. I will show
numerous examples of how the permit amendment process has been used, not to make minor and
insignificant changes to the permit, but to provide easy agency approval outside of the public

participation process for major new construction with minimal engineering designs and

8
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specifications (if at all) to supplement the administrative record upon which the statutory

1ssuance of a discharge permit rely.

I will demonstrate that there are many “;equirements of the permit” that were changed by
amendment that would never impact the location, quantity, and/or quality of the discharge, but
those changes would be of significant concern to communities adjacent to and downstream from
those permitted discharges. For example, changing the location of monitoring wells, the
frequency of monitoring, the method of gathering samples, the contaminants analyzed, the
method of reporting monitoring results are all important “requirements of the permit” and yet if

changed would have absolutely no impact on location, quantity, or quality of the discharge.

Under NMED’s proposed amendments, these important “requirements of the permit” could
be changed at any time, with an unlimited number of amendment requests, for no additional fee,
and with extremely minimal efforts to provide public notice. I will demonstrate how this
particular danger and abuse of multiple “permit amendments” has occurred through a case study

of two permit terms of the discharge permit DP-455.

Prior to this rule-making and prior to the Copper Rule, it is my observation that the
“historical and current practice” of NMED has been to receive written/oral requests from the
permittee to change just about any requirement in the discharge permit one could imagine (See
generally Exhibits E and F). The permit amendment requests would be evaluated by NMED and
then an approval letter (or rarely, a denial) was issued by NMED. It cannot be emphasized
enough that many of the permit amendments approved by NMED are not minor changes, but
rather are significant changes to the requirements of the permit. These significant changes

occurred on a regular basis for years without charging fees and bypassing traditional public
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notice, transparency and due process — and under NMED’s proposed definition for “permit

amendment” that practice will continue.

Finally, these permit amendment approvals occurred even when the discharge permit to be
changed was actually expired (possibly with administrative extensions) and a few occurred while
NMED was in possession of a permit renewal and/or modification application for the same
discharge permit. If you look at my spreadsheet of the 91 permit amendments (Exhibit D) you
can easily find the date of the last issued permit in the far right hand column, add five years to
that date and then compare to the date of permit amendment request and approval to see that this
is not a rare phenomena. In fact, of the last ten permit amendments in 2016-2017, only one

permit was not expired when NMED issued a permit amendment approval.

VI. A Review of NMED’s Historical and Current Practice.

A. Amendments That Should Have Been Administered As Modifications Pursuant
To Current Regulations.

I will now provide testimony about NMED’s “historical and current practice” with respect to
what permit amendments were requested and how NMED evaluated those requests to determine
if the approval would create a new discharge location, a change in discharge quantity, or alter the

chemical composition or quality of the discharge.

1. DP amendments approved for new discharges (change in location).
My first example of a discharge permit amendment issued for a new location that should
have been administered as a permit modification relates to DP-213 for Chino Mines Ivanhoe
Concentrator. The second example I will testify about today relates to a permit amendment to

DP-1681 for Intrepid Potash HB Potash Solar Solution Mine.

10
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a. DP-213 Chino Mines Ivanhoe Concentrator.

On November 3, 2016 Chino Mines submitted a permit amendment request for DP-213 to
allow Chino to discharge domestic wastewater from the septic tank at the Ivanhoe Concentrator
to Reservoir 4A at a maximum rate of 3200 gallons per day. (Exhibit F1). Under DP-213,
Chino was already permitted to discharge that domestic wastewater to the tailings pipelines that
would direct it seven miles south to the tailings pond, but they wanted an alternative disposal
site. (Exhibit G1). The request was one paragraph long and included a check for $500.00. The
amendment request included the explanation that Reservoir 4A is “a component of the historical
PLS launder system for the South Stockpile, which is authorized to receive domestic waste under
Discharge Permit 526 from other operational areas.” At the time of the permit amendment

request, the current DP-213 issued on June 6, 2005 had been expired for over six years.

NMED approved the amendment to DP-213 without discussion of whether Reservoir 4A is a
new location. (Exhibit E4). Under the Copper Rule, a discharge permit amendment is a minor
modification that does not result in a significant change in the location of the discharge. It
should be noted that Reservoir 4A is about 500 feet from the Ivanhoe Concentrator buildings
located on the west side of the mining operation, whereas the tailings pipeline takes the
combined flow of domestic wastewater and tailings wastewater about seven miles south of the
Ivanhoe Concentrator through nine miles of pipelines. It should be easy to agree Reservoir 4A is
anew location for the Ivanhoe Concentrator domestic wastewater under DP-213 because there is

a significant difference between 500 feet and seven miles.

b. DP-1681 Intrepid Potash HB Potash Solar Solution Mine.

On November 7, 2016 Intrepid Potash submitted a permit amendment request to “construct

and operate a brine header for the sale of brine to oil and gas operations, and to discharge process

11
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brine from the HB Plant facility and injectate brine from the Tailings Brine Return (TBR) pond
to the HB solar evaporation ponds.” (NMED has not provided us with this request; this
information derives from the November 18, 2016 NMED amendment approval letter; see Exhibit
E40). For our purposes today we will focus on the new brine header as a new discharge location.
At the time of the permit amendment request, the current DP-1681 was issued on July 10, 2015.
(Exhibit G4). NMED’s approval letter dated November 18, 2016 states this amendment would

allow new construction in its approval language as follows (Exhibit E40):

“A new pipeline will be constructed from the West Plant brine storage tank to a new
brine loadout header (to be constructed). Oilfield service vendor trucks would load brine

at the header location for sale to 0il and gas companies.”

Clearly this is a new discharge location, therefore the request should have been administered as a

discharge permit modification under the current regulations.

2. DP amendments for new discharges (changes in quality).
Next I will discuss one example of a permit amendment that appears to change the guality of
the discharge and yet was not processed as a permit modification. Whether this change in
discharge quality was significant or not should have been addressed through public comment and

a public hearing under the current regulations for modifications.

a. DP-166 Freeport-McMoRan Tyrone, Inc. SX/EW and Leach
Stockpiles.

In December 2015, Freeport-McMoRan Tyrone (FM-Tyrone) requested a permit amendment
for DP-166 so they could double the concentration of sulfuric acid from 50 pounds per ton of
oxide material to 100 pounds per ton. (Note: For this particular example NMED has not

provided us with the corresponding permit amendment request. References I make to the request

12
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is either directly quoted or paraphrased from information provided in the February 1, 2016
Approval letter; see Exhibit 41). The rationale provided for the doubling of sulfuric acid

application rate was that the:

“[o]xide ore from the Little Rock Mine has a high carbonate content which tends to
neutralize the effect of the sulfuric acid and it is anticipated the quality of the pregnant

leach solution (PLS) will not change due to the neutralizing effect of the carbonates.”

NMED approved the request on February 1, 2016 without any new condition to prove that
the quality of the pregnant leach solution would remain the same even though the concentration
of sulfuric acid used to dissolve the rock material was doubled. (Exhibit E41). Meanwhile the
approval letter indicates that the current DP-166 issued on May 27, 2005 was amended four
times prior to this amendment, was currently expired by six years, and no mention is made by
NMED as to whether a timely renewal application was submitted by FM-Tyrone back in
February 2010 (120 days prior to permit expiration). Regardless, it is clear that this amendment
authorized a change in quality of a discharge that may be significant. Therefore, under the
current definition of “modification” it should have been administered as a modification whereby
the public would have received notice, an opportunity to provide comment, and an opportunity

for a public hearing on this change in discharge quality.

3. DP amendments for new discharges (changes in quantity).

I will now discuss two examples of permit amendments that appear to change the qguantity of
the discharge and yet were not processed as permit modifications. Whether this change in
quantity was significant or not should have been addressed through public comment and a public

hearing under the current regulations for modifications. The first example is DP-1236 for the
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FM-Tyrone Little Rock Mine expansion and the second example is DP-933 for Chevron Questa

Tailing Facility.

a. DP-1236 FM-Tyrone Little Rock Mine.
On February 13, 2013 FM-Tyrone requested a permit amendment to DP-1236 to construct a
new set of sumps, pumps, and ponds in order to dewater Little Rock mine in anticipation of new
excavation and deepening of the open pit. (Exhibit F8). A description of the dewatering system

is provided in the request is paraphrased as follows:

“Water collected from the dewatering sumps in the open pit will be pumped to the Pit
Booster Station at 5800 feet where it will then be pumped through an 8-inch diameter
High Density Polyethylene (HDPE) pipeline to the Phase I Booster Station on the
northwestern edge of the pit. The Phase I Booster Station will have two unlined sumps
that will “also serve as settling basins for sediments” with volumes of 480,000 and

290,000 gallons.”

Water from these two sumps will be combined with seepage collection flows in CLDS and
CLDS-1 (less than 2 gallons per minute) and then pumped through another pipeline to the three
new Decant Ponds. The volumes of the ponds are 1.4 million gallons for Decant Ponds 1 and 2
and 1.5 million gallons for Decant Pond 3. The Decant Ponds will be gravity drained in series in
order to facilitate settling of solids. After settling has occurred in the Decant Ponds, the
resultant wastewater will be gravity fed through another HDPE pipeline to “the existing 1X1

Pond by tying into the existing permitted seepage conveyance line in California Gulch.”

Basically, this permit amendment request is a comprehensive plan to dewater the mine pit to

allow future excavation and will thus generate millions of gallons of new and potentially
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contaminated water that is pumped through several new pipelines to new pits and sumps to end
up at a discharge location (1X1 Pond) that was previously permitted for a different mine and
purpose (Ohio Mine dam). The water collected in 1X1 Pond will be “pumped via an existing
permitted pipeline across reclaimed 1A Tailing Dam to an existing booster pump station at the

toe of the Tyrone 3A Leach Stockpile” and from there to the raffinate tanks at the SX/EW plant.

The request includes several maps, one of which shows the location of the different phases of
excavation by depth and the location of the three Decant Ponds just north of that excavation
effort. The aerial map shows the new pipeline has to travel at least a mile north to get the decant
pond water to the 1X1 Pond. The pipeline from the 1X1 Pond travels east for a quarter mile then
turns north and makes a half circle around the abandoned mine area then heads south for a mile
to the SX/EW. This is a very circuitous route of 4 miles or more to get the new water source
over to the SX/EW, which is actually about one and a third miles directly east of the new Decant

Ponds.

NMED approved the amendment on April 19, 2013 (Exhibit E33) and on page 2 the letter
states, “The Little Rock Mine Discharge Permit DP-1236 is currently in the process of being
renewed.” The current DP-1236 was issued December 27, 2000, which means at the time of the
amendment request and approval it had been expired for eight years. (Exhibit G5). This
particular amendment not only increases the quantity of discharge at the SX/EW but it also
allows construction of a new discharge location. There is absolutely no reason why this new
construction should have been administered as a permit amendment. Rather, the request should
have been considered a major modification and denied, especially since NMED staff was already
in the process of renewing the permit. Furthermore, the issue of whether this was a significant

increase in discharge quantity should have been addressed through public comment and a public
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hearing under the current regulations for modifications. The proper regulatory path would have
been to require the new construction proposal be submitted to NMED in the form of a renewal

and modification permit application.

b. DP-933 Chevron Mining (CMI) Questa Tailing Facility.

Chevron Mining submitted a permit amendment request on July 28, 2010 to “increase the
annual volume limit and discharge area of contaminated water usage for dust control at the
Tailing Facility” from one million to ten million gallons per year. (NMED has not provided us
with the July 28, 2010 request, therefore see Exhibit E32). CMI operates an underground
molybdenum mine near Questa, NM that produces tailings from the ore processing operation.
The Tailings Disposal Facility is permitted to handle 22,000 tons per day of tailings at the
Tailings Impoundments. Those impoundments are unlined and were constructed in “two deeply

incised arroyos”. The activities that produce the discharge at this facility are as follows:

“Tailings seepage water, extracted contaminated ground water, and decant water from the
tailings is collected and may be discharged to the Red River pursuant to the existing
National Pollutant Discharge Elimination system (NPDES) permit (Permit No.
NMO0022306) issued by EPA or back to the Facility pursuant to this permit.”

(Emphasis added).

The current NMED permit (issued February 29, 2008; Exhibit G6) at the time of the
amendment allowed for a “total of one million gallons per year of treated Mine Water or water
from the Seepage Interception System for dust control on roadways by surface spraying from a
water truck(s).” In addition, Condition 3(g) of the permit required a report within 90 days of

permit issuance (June 2008) from CMI that would:
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“[d]emonstrate how ground water standards will not be exceeded as a result of the
spraying. The report shall include a map that delineates the areas where the discharge will
occur, calculations indicating the approximate land surface area on which the discharge
will occur, frequency of spraying, and calculations showing the approximate volume of

water that will be applied.”

The NMED approval letter does not mention whether they actually received that required
2008 report and considered any of its findings with respect to where the dust suppression will
occur and if that activity caused an exceedance of ground water standards. (Exhibit E32).
NMED did not make its determination about significant increase in a specific discharge volume
by comparing ten million gallons to one million gallons, but rather by comparing the 10 million
gallons to the total mine discharge. NMED’s discharge volume comparison is a problem and the
issue of whether the requested discharge increase was significant, as compared to the proper
specific volume, should have been addressed through public comment and a public hearing under

the current regulations for modifications.

B. One Amendment Request for Multiple Permits.
The following testimony focuses on NMED’s practice of using one permit amendment
request to change more than one discharge permit. The first example is for a multi-permit
amendment requested before the effective date of the Copper Rule and the second example

occurred after the effective date of the Copper Rule.

1. Multi-Permit Amendment Request for Chino Mines May 18, 2012,
On May 18, 2012 Chino Mines submitted one permit amendment request asking NMED to

amend four discharge permits to allow a new use of 1.5 million gallons of mining wastewater as
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dust suppression on haul roads at the Santa Rita open pit. (NMED has not provided us with the
request; this information is from the June 22, 2012 approval letter; see Exhibit E38). One permit

amendment request was made to change or amend the following four discharge permits: DP-376,

DP-459, DP-526, and DP-1568.

The reason provided in the request was that new dust suppression was needed to meet air
quality requirements. NMED issued the permit amendment approval on June 22, 2012. (Exhibit
E38). The NMED approval claims that since it would be difficult to specify the exact volume of
dust suppression for each discharge permit, the value of 1.5 million gallons per day would
represent the total amount of water removed from the various water sources, not the amount
sprayed at each discharge permitted area. Again, this method is problematic in relation to the
issue of whether the discharge quantity request was significant and should have been addressed

through public comment and public hearing under the current regulations for modifications.

2. Multi-Permit Amendment Request For Chino Mines March 24, 2015.

A similar example can be made after the Copper Rule was in effect where on March 24, 2015
Chino Mines submitted a permit amendment request asking NMED to amend six of their
discharge permits to allow Chino Mines to increase the volume of dust suppression from 1.5 to 2
million gallons per day and to increase the sources of various waters and wastewaters to be used
for dust suppression on haul roads. (Exhibit F6). One permit amendment request was made to
change the following six permits: DP-376, DP-459, DP-493, DP-526, DP-591, and DP-1568.
NMED approved the request 32 days later on April 28, 2015. (Exhibit ES). In the permit
amendment approval, NMED explains that this is actually an amendment of the prior amendment

approved on June 22, 2012. This new permit amendment added two new sources of water, a new
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water spout to add to the four previously approved, and an increase in the discharge volume used

for dust suppression from 1.5 to 2.0 million gallons per day.

This particular permit amendment approval occurred under the Copper Rule, so there is a
statement by NMED that the increase of a half million gallons would be less than 10% of the
“cumulative discharge volumes previously approved”. If you compare a half million gallon
increase to the original 1.5 million gallon specific discharge volume, then it represents an
increase of 33% of the original specific discharge volume. Again, the issue of whether this
discharge volume increase is significant or not should have been addressed through public

comment and a public hearing under the current regulations for modifications.

C. DP Amendments Used As Part Of Corrective Action For Unauthorized
Discharges.

I would like to now provide two examples of how NMED used the permit amendment
process as part of a corrective action when an unauthorized discharge is involved. The first
example is for Chino Mines Northeast Lampbright Booster Station that was found to have been
constructed without a permit as a result of a spill report sent to NMED that identified the reason
for the spill was a failed pump from this unpermitted booster station. The second example is for
Freeport-McMoRan’s Tyrone Gettysburg Pit and Leach Field for a PLS collection system that
caused an unauthorized discharge, whereby NMED learned of the prior unpermiﬁed construction
of the pregnant leach solution (“PLS”) collection system in the permittee’s corrective action

report.

1. DP-376 Chino Mines Lampbright.
On February 2, 2006 Chino Mines requested a permit amendment to DP-376 to “incorporate’

the Northeast Lampbright Booster Station to satisfy a condition to the corrective action report
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dated January 11, 2006. (Exhibit F2). The corrective action report was submitted by Phelps
Dodge to serve as written notification of a spill of less than 7500 gallons of raffinate that
occurred on August 31, 2006 at Chino Mines. According to Chino Mines, this spill, which
occurred within the permitted leach area of the Main Lampbright Stockpile, was the result of
pump failure and was reported in their November 1, 2005 quarterly monitoring report. The
current DP-376 issued on May 14, 2004 did not include this Northeast Lampbright Booster
Station in the Flow Description of the facility. (Exhibit G2). The permit amendment approval
dated June 14, 2007 (Exhibit ES) adds a new paragraph to Condition 7 which serves to

“incorporate” the booster station as follows:

“7(a) Northeast Lampbright Booster Station (NLBS): Chino is authorized to operate the
Northeast Lampbright Booster Station to collect and transfer raffinate. Raffinate shall be
collected in a stainless steel tank with an operating volume of 400,000 gallons and a
designed flow of 23, 328,000 gallons per day. Raffinate enters from the solution
extraction/electrowinning (SX/EW) plant and is discharged to the Lambright South or

Main leach piles.”

The permit amendment process was used to change the discharge permit to acknowledge that
Chino Mines had constructed a booster station that was not previously listed in the discharge
permit (and therefore not approved by NMED) and the only reason NMED knew about it was
because of a failed pump spill. If this unauthorized discharge had been handled as a permit
modification, there would have been public notice, public comment, opportunity for a public

hearing, and the permittee would have had to pay a large fee.
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2. DP-455 FM-Tyrone Gettysburg Pit and Leach System.

Similarly, on December 11, 2009 NMED approved a permit amendment for Freeport-
McMoRan’s Tyrone Mine, DP-455, to include the construction and operation of a reconfigured
pregnant leach solution (PLS) collection system on the 6C Leach Stockpile. (Exhibit E11). The
reason for the permit amendment was because there was an unauthorized release of four million
gallons of PLS into the Gettysburg Pit, as noted in Tyrone’s written notification and correction

action report dated June 19, 2009.

NMED?’s approval letter states, “The 6C PLS collection and conveyance system was not
approved by NMED for construction or operation at the time of the release.” A Notice of Non-
Compliance was issued on September 2, 2009 “requiring additional corrective actions and a
discharge permit amendment to incorporate the new facility into DP-455.” In this case, the
permittee constructed and operated a new facility process without a permit, had a significant spill
of highly concentrated mine wastewater and then NMED determined that the solution was to

require Tyrone to ask for a permit amendment rather than apply for a permit modification.

At the time, current permit DP-455 was issued on December 13, 2004 and would have
expired December 13, 2009 or two days after the permit amendment approval. (Exhibit G3). A
better solution would have been to require Tyrone to submit a permit modification application so
that NMED could reissue and modify the permit. That permit modification process would have
required public notice and public participation, as well as a large fee. Instead, no notice was
provided and the permit expired two days later. Regardless, the construction and operation of a
reconfigured pregnant leach solution (PLS) collection system on the 6C Leach Stockpile should

have been administered as a modification under the current regulations.
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D. DP Amendments That Occur More Than Once In A Permit Cycle: A Case Study
Of DP-455.

The following testimony focuses on one discharge permit, DP-455, and includes a discussion
of all of the various permit amendments that have been approved by NMED more than once in a
permit cycle. This permit was chosen to illustrate this problem because even more permit

amendments were issued in the following permit cycle for DP-455.

1. DP-455 FM-Tyrone Gettysburg Pit and Leach System Issued December 13,
2004.

The discharge permit DP-455 issued on December 13, 2004 was amended in 2009, as
discussed earlier in this testimony, and amended prior to that in 2008. (Exhibit G3). On May 8,
2008 FM- Tyrone requested a permit amendment for DP-455 (Gettysburg Pit and Leach System)
that was actually a request to amend a previous amendment request sent to NMED on March 13,
2008. (Exhibit F3). NMED granted a Temporary Permission to Discharge on March 17, 2008
so that Tyrone could “resume leaching operations that report to the bottom of Gettysburg Pit
while monitoring the hydrologic response in the immediate vicinity”. The May 8, 2008
amendment request included a proposal to replace two existing monitoring wells with three new
monitoring wells and Tyrone asked for five new conditions to be put on the permit via the
amendment process. The five new conditions related to balancing the operating level of the pit

lake and the water level observations in the three new monitoring wells.

It should be noted that the information NMED provided to NMELC regarding this particular
permit amendment request did not include a map of where the old or new monitoring wells
would be located with respect to the Gettysburg pit lake. That information was apparently
provided in the application for the Temporary Discharge. It should also be noted that in the May

8, 2008 permit amendment request, Tyrone states the three new monitoring wells were “installed
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between December 2007 and February 2008” as part of a hydrologic investigation in early 2008.
That means they were installed long before the original March 13, 2008 permit amendment

request and before NMED issued the Temporary Discharge permit.

The impetus behind the March and May 2008 permit amendment requests was the fact that
the leaching operation was suspended in 2007 when the pit lake level in the Gettysburg pit
exceeded the water elevations in adjacent monitoring wells (GLD7A). Itis interesting to note -
that because of the May 15, 2008 permit amendment approval, monitoring well GLD7A is no
longer a part of the permit. The May 15, 2008 permit amendment approval acknowledges that
the current DP-455 was issued December 13, 2004. What the approval does not acknowledge is
that it would expire the following year, which would have been a good reason to administer this

as a permit modification.

This same discharge permit DP-455 was amended the previous year on February 9, 2007 to
reduce the frequency of reporting “all changes in pipeline operations that result in removal of
pipeline fluids in unauthorized discharge areas” from quarterly to semi-annually. (Exhibit E11).
The same 2007 amendment approval changed the requirement to collect samples from the
Gettysburg pit and 7B collection ponds quarterly to only collecting samples from the 7B
collection pond and then only reporting semi-annually. In addition, the list of groundwater
monitoring wells was amended to include two of the three “new wells” (455-2005-01 and 02)

that were discussed earlier in my testimony related to the 2008 permit amendment requests.

An amendment was made that added the words “and PLS” to the monitoring of the pit water
as follows: “accumulated water and PLS in the bottom of the Gettysburg Pit (Gettysburg PLS

pond) shall be sampled...” There were also changes to the conditions that spell out which
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parameters the various water and wastewater samples would be analyzed for and finally that the
signed lab sheets can be retained on-site rather than be submitted with the now semi-annual
reports. The amendment approval also replaced Tables 1 and 2 in the December 13, 2004 permit

with amended Tables that reflect the changed frequency of sampling and parameters analyzed.

The same December 13, 2004 DP-455 permit was amended in 2010 to allow for the
“construction and operation of a pregnant leach solution (PLS) side slope collection sump on the
7B Leach Stockpile.” (Exhibit E14). The approval letter dated March 1, 2010 explains the

situation as follows:

“Seepage of PLS has been emerging along the upgradient side of a haul road constructed
on the northeast side slope of the 7B Leach Stockpile. PLS periodically emerges along
the haul road, but normally re-infiltrates back into the stockpile and is collected in the 7B
PLS Pond located directly downgradient. Due to recent storm events the seepage flow
rate has increased, therefore Tyrone is requesting the construction of a permanent

collection system to manage the seepage.”

The solution included constructing an earthen sump along the northeast flank of the 7B
Stockpile to collect the seepage and then install a HDPE pipeline to connect the new sump with
the 7B PLS Pond downgradient. The amendment approval makes a new condition in the permit

to require Tyrone to “submit as-built plans of the sump and associated pipeline.”

At this point DP-455 had been amended four times with the last amendment occurring after
the permit expired, without any mention in the permit amendment approval about whether or not
Tyrone had submitted a permit renewal application in a timely fashion (120 days before

expiration). However, we do know that the permit was finally reissued on August 17, 2010.
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2. DP-455 FM-Tyrone Gettysburg Pit And Leach System Issued August 17,
2010.

The August 17, 2010 DP-455 was amended in December 9, 2013 to remove monitoring
requirements associated with the three new monitoring wells that were added to the permit by
amendment back in 2008. (Exhibit E17). If you recall, those three new monitoring wells
replaced two older monitoring wells in the 2008 permit amendment approval and were needed to
“verify that fluid levels in the Gettysburg Pit remain below the water level in adjacent
monitoring wells”. The request to remove the three monitoring wells was submitted by Tyrone
on July 23, 2013. (NMED has not provided us with the July 23, 2013 request; this information is

from the December 9, 2013 approval letter; see Exhibit E17).

NMED claims in the December 9, 2013 approval letter that these three wells are no longer

needed because:

“[w]ater level data have been collected at these wells for a éufﬁcient period of time (5.5
years) to confirm the capture of groundwater in the Gettysburg Pit and the three wells are
no longer needed to confirm groundwater flow directions in the area. Since monitoring of
these wells began in 2008, the fluid level of the Gettysburg Pit has remained below the

water levels at the wells.”

Meanwhile, on November 20, 2013 Tyrone submitted a permit amendment request to change

DP-455 to allow for:

“[a]n increase in the permitted operational and maximum levels of pregnant leachate
solution (PLS) in the 6A PLS Collection Pond. The requested increase is required

because at its current location, the barge pump used to maintain pit fluid levels is
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susceptible to rock fall damage from ongoing highwall instability, and in order to relocate

the barge pump, it 1s necessary to raise the level of the fluids in the collection pond.”

(NMED has not provided us with the November 20, 2013 request; this information is from the

December 6, 2013 approval letter; see Exhibit E16).

The Savannah Pit barge pump-related amendment approval is dated December 6, 2013
(Exhibit E16) just three days before the December 9, 2013 permit amendment (Exhibit E17).
The December 9, 2013 DP-455 permit amendment approval states on the second page under

Permit Conditions:

“The following conditions shall be added to the August 17, 2010 Discharge Permit DP-

344...7

Whereas the December 6, 2013 DP-455 permit amendment approval includes this statement

under the heading Amendment Description:

“DP-455 was modified May 14, 2013 to allow construction of the 6A leach stockpile

within the Savannah Pit.”

The same December 6, 2013 DP-455 permit amendment approval states on the second page

under Permit Conditions:

“The following conditions shall be added to the August 17, 2010 Discharge Permit DP-

344...”

Therefore, it is not clear if both December 2013 permit amendments are for the August 17,
2010 permit or for a modified permit issued on May 14, 2013 earlier that year. Had these permit

amendments been properly administered as modifications with general public notice and
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opportunity for public comments, someone might have detected the inconsistencies of the

approval language and NMED could have addressed them.

On October 21, 2014 the Tyrone DP-455 was amended again by a request dated September

30, 2014. (Exhibit E18). In the NMED approval letter it states:

“Tyrone requests to amend the August 17, 2010 Discharge Permit, DP-455, to construct
a waste rock stockpile within the Gettysburg Pit, which is located inside the Tyrone Mine

open pit surface drainage area.”

In the Amendment Description, NMED explains:

“When construction of the waste rock stockpile is completed, it will hold approximately
56 million tons of waste rock. The stockpile construction sequence will be to initially
place an estimated 26 million tons of waste rock which will avoid the 6C-2 PLS
Collection Pond. A closure plan for the waste rock stockpile shall be included in the
renewal of the Tyrone Mine Supplemental Discharge Permit for Closure DP-1341.
During the initial construction sequence, a site within the Gettysburg Pit will be chosen

for construction of a new PLS collection pond to replace the 6C-2 PLS Collection Pond.”

The approval goes on to add seven new conditions to the August 17, 2010 Discharge Permit
one of which was to require the submittal of detailed plans 45 days prior to the construction of
the new PLS collection pond. This means that NMED is approving new construction before they
have even looked at engineering plans and specifications. Even under the Copper Rule’s
definition for “discharge permit amendments” this request should have been administered as a

modification, subject to public notice, comment and opportunity for a public hearing.
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It should be noted that no mention is made to a modified DP-455 dated May 14, 2013,
therefore it is possible that a modified permit never existed and the December 6, 2013
amendment approval that mentions it was just plain wrong. The approval does mention that DP-
455 will expire on August 17, 2015. Regardless, DP-455 is a perfect case study in how NMED
and industry have abused discharge permit amendments to allow unlimited changes to
“requirements of a permit” that would qualify as modifications and material changes that may
not affect discharge location, quantity and/or quality, as is the case with changing monitoring
wells and sampling criteria, but are significant “requirements of the permit” in their own right
and of substantial concern to communities adjacent to and downstream of these permitted

facilities.

E. DP Amendments Approved To Relocate Mine Infrastructure.
Even though there are numerous examples of using the permit amendment process to
approve relocation of mini-ng infrastructure, (See Exhibits E23, -24, -27 and -30), I would like to
focus on one example, DP-526, for Chino Mines Whitewater Leach System approved on August

6, 2013. (Exhibit E21).

1. DP-526 Chino Mines Whitewater Leach System.

On June 10, 2013 NMED received a request from Chino Mines to amend DP-526 for the
“relocation of five pipelines on Chino’s West Stockpile and along the northwest side of the Santa
Rita Open Pit.” (NMED has not provided us with the request; this information is from the
August 6, 2013 approval letter; see Exhibit E21). The current permit at the time was issued

October 3, 2006 and was expired not quite a year at the time of the permit amendment request.
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In the approval letter, the permittee explains the need to move the pipelines to make way for
“push back of the Lee Hill sub pit wall” that would occur in January 2014. The pipelines to be

moved included the following:

“[t]he Southside PLS Pipeline, a 30-inch diameter pipeline that conveys PLS from the
Southwest PLS tank to the SX/EW; the raffinate pipeline, a 30-inch diameter pipeline
thgt conveys raffinate from the SX/EW to Chino’s South and West Stockpiles; two 20-
inch diameter impacted storm water pipelines that convey storm water from Reservoir 4A
to the SX/EW facility; and one 8-inch diameter pipeline that conveys fresh water to the

Hydromet facility.”

The pipeline relocation project was divided into six corridor segments (A through F) in order
to capture pipeline releases that could occur as the pipelines were drained, flushed, and
disassembled. Numerous drainage ditches were identified as potential places where releases
could be captured. Clearly under the Copper Rule and 20.6.2 NMAC this was a massive
endeavor and should have been included in a timely renewal and modification permit

application.

The amendment was approved on August 6, 2013 with no explanation by NMED as to why
the agency thought relocating a massive pipeline infrastructure would not be an obvious

candidate for a permit modification.

F. DP Amendments That May Violate Other State And Federal Law.
Now I am going to provide testimony on an example of a permit amendment request that
was approved by NMED, yet the approval letter does not acknowledge that there are other state

and/or federal laws that may apply to the activity or construction included in the amendment.
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1. DP-526 FM-Tyrone Whitewater Leach System.

On February 21, 2014, FM-Tyrone requested a permit amendment to relocate the Frog Pond
and to “construct the Frog Pond along the toe of the West Stockpile.” (Exhibit F9). The reason
for the relocation of the Frog Pond was to accommodate the Lee Hill expansion. The request
included several construction diagrams and an aerial map showing the proposed new location.
The construction drawing labeled “Frog Pond Drain Pipe Section View” has a cross-section of
the pond that shows the downhill portion of the proposed dam would be constructed twenty (20)
feet above existing grade. NMED approved the permit amendment on March 27, 2014. (Exhibit
E24).

The permit amendment request did not have a description of the Frog Pond water
composition. However, in NMED’s approval letter, a brief description of the water composition
and the purpose of the Frog Pond were included as follows:

“The Frog Pond is one of four locations at the mine used for storage of process water that
is used for dust suppression on haul roads throughout the mine. Frog Pond process water
consists of a blend of Tailing Pond 7 decant water (DP-484) and potable water from
Chino water supplies.”

According to the Dam Safety Bureau in New Mexico, dam safety regulations are triggered
depending on the height of the dam and the volume of liquid stored. There are two different
triggers, one for dams constructed 25 feet or more in height with more than 15 acre-feet of
storage (4.8 million gallons) and a trigger for dams constructed 6 feet or more in height that
exceed 50 acre-feet of storage (16.3 million gallons).

Neither the permit amendment request nor the NMED approval included an estimate of the

volume of dust suppression water to be stored in the new Frog Pond. The NMED approval letter
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does not discuss dam safety issues, so we cannot presume that NMED considered state and
federal laws that could impact the design of the Frog Pond.
G. DP Amendments For New Construction.

In this part of my testimony I would like to focus on just the issue related to using the permit
amendment process to allow new construction rather than using the permit modification process
which would have greater public notice, transparency, and due process. I will briefly provide the
date of the amendment approval, the name of the facility and permit number, the date of the last
issued permit at time of approval, and a brief description of the allowed construction. If the
permit was expired at the time of permit amendment approval, I will highlight that as well. There
are many examples of this short-circuiting around traditional public participation which I will
present in numerical order of the discharge permit number, not the date it occurred, such as:

1. November 8, 2012 approval to amend FM-Tyrone permit DP-435 (issued November 7,
20006) to allow construction of a new well for the collection of Pregnant Leachate
Solution (PLS) and once drilled allow for the transportation of pumped PLS through
2,650 feet of newly installed 12-inch diameter High Density Polyethylene (HDPE) pipe
to the SX/EW Feed Pond. This permit amendment was approved the year after the
existing permit expired. (Exhibit E9).

2. October 21, 2014 approval to amend FM-Tyrone Gettysburg permit DP-455 (issued
July 10, 2011) to allow the construction of a waste rock stockpile that will hold
approximately 56 million tons of waste rock. (Exhibit E18).

3. January 24, 2014 approval to amend Chino Mines Lampbright permit DP-376 (issued
June 17, 2010) to allow “the addition of an Acid Cure Tank on top of the Lambright

Stockpile” with a maximum pumping rate of 1,100 gallons per minute discharge from the
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tank. The Acid Cure Tank “will be filled via sulfuric acid hauling trucks” and will have
a storage capacity of 38,000 gallons. (Exhibit E7).

4. November 28, 2011 approval to amend TM-Tyrone permit DP-455 (issued July 17,
2010) to allow “the construction and operation of a Pregnant Leachate Solution (PLS)
booster station on the crest of 6C stockpile between Gettysburg and Savannah Pits.”

5. November 11, 2013 approval to amend Chino Mines permit DP-526 (issued August
17,2010) to allow “construction of a conveyance channel (Phase One) and piping (Phase
Two) to better manage and capture impacted stormwater and sediment currently
discharging to Dam 13 during storm event.” The channel is proposed to be 600 feet long,
four feet wide, and five feet deep. The length of pipeline was not specified in the
approval. (Exhibit E15).

6. June 8, 2016 approval to amend Chino Mines permit DP-526 (issued October 3, 2006)
to allow “construction of four stormwater impoundments and associated pipelines to
better route stormwater away from the Lee Hill Pit high wall to Improve open pit
stability.” At the time of this permit amendment approval, the permit had been expired
nearly five years and according to the notations by NMED in the approval letter, this
permit had been amended twelve times, eight of those approvals occurred after the date
of permit expiration. (Exhibit E27).

7. January 12, 2012 approval to amend Chino Mines permit DP-591 (issued September 1,
2006) to allow the use of overburden material from mining within the Chino Open Pit to

be used to “in-fill 5 areas at the Chino SX/EW to improve vehicle access.” Apparently,

there was a map with the permit amendment request that showed where these five areas
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would be located, but neither the map nor a detailed description of the size of the areas to
be filled in was provided with the approval. (Exhibit E28).

8. January 17, 2012 approval to amend Chino Mines permit DP-591 (issued September 1,
2006) to allow installation of “1400 feet of HDPE pipeline and a 30-inch by 24-inch wye
junction from the stainless steel raffinate tank to the PLS Feed Pond” so that Chino could
transport PLS from the Southside area to either the PLS Feed Pond or to the top of the
Lampbright Leach Stockpile. (Exhibit E29).

9. May 8, 201 3 approval to amend FM-Tyrone Little Rock Mine permit DP-1236 (issued
on December 27, 2000) to allow construction of the Pit Booster Sump, three decant
ponds, various dewatering sumps, and 15,000 gallon sediment sump, as well as to require
analysis of water from the Phase I Booster Station. This amendment approval served to
replace a prior amendment approval dated April 19, 2013. Please note that the discharge
permit expired nearly 8 years prior to these permit amendments. (Exhibit E34).

10. December 2, 2011 approval to amend Chino Mines South Stockpile Closeout Plan
DP-1340 (issued February 23, 2003) to change the configuration of the closure of the
stockpile to have less steep sideslopes. This particular approval states the permit “is
currently undergoing renewal pursuant to a timely renewal request.” This begs the
question of why would NMED take the time to amend a permit that it was already
reviewing for renewal? It is unclear whether the permit “renewal” application was
noticed as just a renewal rather than as a renewal and modification application because
the changes to the permit occurred before/during the renewal process. (Exhibit E35).

11. July 13, 2017 approval to amend Mosaic Potash Carlsbad permit DP-1399 (issued

September 30, 2011) to include a newly constructed Keiserite Crushing Plant and to
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authorize the discharge of K-Mag brine slurry from the new plant to the Salt Stack using
anew slurry line. This is an approval for construction after the construction had
occurred. (Exhibit E37).
12. November 18, 2016 approval to amend Intrepid Potash permit DP-1681 (issued July
10, 2015) to “construct and operate a brine header for the sale of brine to oil and gas
operations and to discharge process brine from the HB Plant facility and injectate brine
from the Tailings Brine Return (TBR) pond to the HB solar evaporation ponds.” (Exhibit
E40).
H. Denial Of Permit Amendment Request.
Of the 91 permit amendment approvals that I reviewed, there were only two denial letters
issued by NMED. (See Generally Exhibit D) In my last example today, I would like to focus on

the February 8, 2007 denial of two permit amendment requests for the same facility permit.

Two permit amendment requests were submitted by Phelps Dodge Tyrone to change their
permit DP-670 (issued December 13, 2004) for the Savannah Pit and East Main Leach System.
The first request dated February 22, 2006 asked NMED to “incorporate additional facilities” into
their permit, including a Savannah Sediment Collection Pond with a 60 mil HDPE liner, a sump,
and portable floating barge pump and piping. (Exhibit F10). The second request dated January
19, 2007 focused on changing the “frequency of monitoring reports from quarterly to semi-
annually and make other minor changes in monitoring requirements.” (NMED has not provided
us with January 19, 2007 permit amendment request; this information is from the February 8,

2007 letter of denial; see Exhibit E31).

On February 8, 2007, NMED denied both permit amendment requests to amend DP-670.

(Exhibit E31). The NMED denial includes the following statement:
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“PDTI is hereby notified that the amendment requested in the first letter to incorporate
the new pumping system will require a discharge permit modification rather than an
amendment.”
NMED’s reason for requiring a permit modification was that “the impoundments and pumping
system constitute a new process system and discharge location.” (Emphasis added). The denial
letter further directed Tyrone that “the permit changes requested in both letters will be
incorporated into the new permit modification.” The denial letter also includes this statement

about permit modification:

“Pursuant to Section 20.6.2.3108 NMAC, the modification of DP-670 will require public
notice. The request for discharge modification must include a filing fee of $100.00 in
accordance with Section 20.6.2.3114 NMAC. A permit fee of $7,500.00 will be assessed

at the time the discharge modification is issued.”

In this one instance, NMED applied the proper regulatory interpretation of what constitutes a
permit modification rather than a permit amendment. However, in the following ten years
NMED did not make the same interpretation under similar scenarios where permit amendment
requests were clearly for new construction that could only be interpreted as a “new process

system” and/or “new location.”

For ten years NMED has developed this ‘historic and current practice’ of accepting any and
all permit amendment requests regardless of the detail of the request, the complexity of the
proposed action, the obviousness of new discharge location, without showing calculation or other

determination related to the proposed change in quantity or quality of the specific discharge,
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without engineering plans and specifications, and many times with only a vague reference to a

regulatory authority.

For ten years the public has been denied proper public notice and due process on not only
these actions discussed today, but most certainly for additional permit amendments approved for

ground water discharge permits issued to other regulated entities.

The vast majority of these permit modifications that I have reviewed today occurred when a
discharge permit was ripe for renewal and modification and yet the course of action by NMED
was to approve amendments and prolong the renewal of the permit. If NMED had acted
properly, those expired permits could have been reissued with modification on a regular basis

and, most importantly, with traditional public notice, transparency, and due process.

VII. The Solution To NMED’s Historical And Current Practice Of Abusing The

Discharge Permit Amendment Action: AB/GRIP’s Proposed Alternative Langsuage
For “Discharge Permit Amendment Definition.”

Now that I have reviewed for the Commission NMED’s historical and current practice of
abusing the discharge permit amendment process, I will now discuss the solution to this abusive
practice. First of all, I would like to emphasize that AB/GRIP opposes outright the agency action
of “discharge permit amendments” as unlawful under the Water Quality Act. With that in mind
AB/GRIP has proposed, in the alternative, two Options with alternative language to be used for a
“discharge permit amendment” definition. These two Options are presented on pages six
through eight of their Corrected Statement of Position With Statement of Reasons and Proposed
Changes. (Exhibit B). In my pre-filed written testimony, the AB/GRIP proposed language is
indicated in blue underline and red strikeout (color photocopy) and in black underline and

strikeout (plain photocopy).
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Option 1 provides a definition that mirrors the decades long tested language used by the

federal Environmental Protection Agency (“EPA”™) in that agency’s definition of a minor permit

modification as follows:

OPTION 1

B] &) “discharge permit amendment” means a minor change of a
ground water discharge permit that only:

(a) _ Corrects typographical errors;

(b) __Requires more frequent monitoring or reporting

by the permittee;

(©) Changes an interim compliance date in a
schedule of compliance, provided the new date is not more than 120 days
after the date specified in the existing permit and does not interfere with
attainment of the final compliance date requirement;

(d) Allows for a change in ownership or operational
control of a facility where the secretary determines that no other change in
the permit is necessary and the requirements of 20.6.2.3111 NMAC have

been met;

(e) Requires electronic reporting requirements (to
replace paper reporting requirements);

(f) Changes the construction schedule for a discharger
which is a new source. No such change shall affect a permittee’s pre-

discharge permit obligations; or

(2) Deletes a point source outfall when the discharge
from that outfall is terminated and does not result in discharge of pollutants

from other outfalls except in accordance with permit limits.
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The New Mexico Air Quality Control Act’s implementing regulations have a similar
definition for permit “administrative amendments” and “minor modifications.” 20.2.70.404
NMAC creates a three-tiered system of changes to a permit: administrative amendments, minor
modifications and significant modifications. Under this tiered system, many of NMED’s
approved discharge permit “amendments” would qualify as “significant permit modifications”
and should have been subject to public notice and participation requirements.

For example, 20.2.70.404.C(1)(b) NMAC states, “Any modification that would result in any
relaxation in existing monitoring, reporting or recordkeeping permit terms or conditions” is a
significant permit modification subject to public notice and participation requirements. Since
NMED’s proposed amendments to 20.6.2 NMAC provide an extremely limited public notice
only of the Secretary’s final decision for a discharge permit amendment request and not a more
expanded public notice of both the request and final decision, NMED’s proposal will not stop the
historical and current practice of abuse. Only AB/GRIP’s proposed alternative language for
“discharge permit amendment” and “discharge permit modification,” along with their proposed
notice requirements, will put an end to this abusive practice.

Option 2 proposes language developed by AB/GRIP that would also limit the universe of

permit amendments that could occur with limited public notice during the five-year lifespan of a
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ground water discharge permit. Furthermore, it addresses NMED’s failure to provide any
rationale or scientific basis for proposing that an increase in daily discharge volume and an
increase in the concentration of water contaminants discharged will no longer be considered a
“discharge permit amendment” when greater than ten percent of the original, as opposed to one
percent, three percent or five percent of the original.

The Water Quality Act expressly states that standards and regulations adopted by the WQCC
be based on “credible scientific data.” NMSA 1978, § 74-6-4(D). The Commission should
understand that merely considering the percent increase in volume of discharge completely
disregards the importance of the concentration of contaminants in that increase. It is the
concentration that determines the increased mass loading of those contaminants in the increased
discharge.

Ten percent of added pollution and/or flow (and its simultaneous increased mass loading of
contaminants) could be considered very significant to down gradient communities and
individuals that use ground water as their primary drinking water source, especially from a
facility that discharges in large volumes. This is particularly concerning with respect to drinking
water wells located down gradient from facilities that discharge contaminants that adversely
impact the ability to use ground water for human consumption without additional and costly
water treatment.

Option 2, as proposed by AB/GRIP, attempts to resolve these concerns by removing the

increased discharge language from the definition.
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OPTION 2

2] (4) “discharge permit amendment” means a minor change to the
requirements of a ground water discharge permit that does not result in:

(a) a change in the location of a discharge; that-weuld

(b) an increase in daily discharge volume;-greater-than

(c) an increase in an effluent limit set forth in the most
recent discharge permit approval, renewal or modification for an individual
discharge location; s-e¥

(d) mtroduction of a new water contaminant;

(e) a change in monitoring locations, a reduction in

monitoring frequency, or a removal of monitoring constituents:

(f) __a reduction in reporting frequency or removal of

a reporting requirement;

(2) areduction or removal of procedures for detecting
failure of the discharge system;

(h) _a change to the closure plan:

(i) a reduction or removal of a Sampling and Analysis

requirement: or

(i) _a change to the containment system(s), pollution
control unit(s), or sewerage system(s).
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AB/GRIP’s Proposed Notice Requirements For “Discharge Permit Amendments.”

NMED has proposed severely limited notice of the department’s decision to either approve
or deny a request for a discharge permit amendment to “those persons on the facility-specific list
maintained by the department who have requested notice of discharge permit applications.”

The public notice proposed is for a point in time after the NMED has made their final
decision. In effect that means all the 30 days allotted for NMED’s review plus any additional
time necessary for NMED to obtain additional information from the applicant is lost to the
public.

Remember, the public in this sense is just a very small subset of the population that had the
forethought to be placed on the right facility-specific list under which that particular permit
amendment request was processed. If the permit amendment definition is not changed to
severely limit the types of permit changes it can be used for, then the sanctity of public
participation, transparency, and due process has been obliterated.

Conversely, if public notice is provided to a wider audience and earlier in the permit
amendment review process, concerned citizens would have more time to acquire a copy of the
permit amendmentr request and related documents through the IPRA process and, just as
importantly, for NMED to respond to that IPRA request. When the public has access to permit
amendment request(s) in an early and timely fashion, they are in a better position to determine
whether the approval of said permit amendment request(s) would be of concern that rises to the
level of appeal.

It is my opinion that this inadequate public notice, coupled with the NMED definition of
“discharge permit amendment,” will foster continued abuse of the “discharge permit

amendment” process for the following reasons. First, to only provide severely limited public
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notice and only after a department’s decision actually defeats the purpose of having that decision
subject to appeal pursuant to 20.6.2.3112 NMAC. If notice is not provided to the public in
general, as well as persons who participated in prior discharge permit hearings, no one will know
of the opportunity to appeal the department’s decision to the WQCC. NMED’s proposed notice
requirement is so limited that persons who ére on a facility-specific list will not even receive
notice unless they specifically request notice of discharge permit applications for that facility.

In order to give full meaning and effect to 20.6.2.3112 NMAC, notice of the department’s
approval or denial of a request for a discharge permit amendment must be as broad and inclusive
as possible. Therefore, AB/GRIP propose the following alternative notice requirements for
“discharge permit amendments” as follows:

20.6.2.3109 SECRETARY APPROVAL, DISAPPROVAL, MODIFICATION,
AMENDMENT OR TERMINATION OF DISCHARGE PERMITS, AND
REQUIREMENT FOR ABATEMENT PLANS:

A.  The department shall evaluate the application for a discharge permit,
modification er renewal or amendment based on information contained in the
department’s administrative record. The department may request from the discharger,
either before or after the issuance of any public notice, additional information necessary
for the evaluation of the application. The administrative record shall consist of the
application, any additional information required by the department, any information
submitted by the discharger or the general public, other information considered by the
department, the proposed approval or disapproval of an application for a discharge
permit, modification ex renewal, or amendment prepared pursuant to Subsection G of
20.6.2.3108 NMAC, and, if a public hearing is held, all of the documents filed with the
hearing clerk, all exhibits offered into evidence at the hearing, the written transcript or
tape recording of the hearing, any hearing officer report, and any post hearing
submissions.

B. A discharge permit amendment shall be administratively reviewed and
evaluated by the department.

(1) The department shall approve, approve with conditions, disapprove
or request additional information necessary for a determination regarding a discharge
permit amendment within 30 days of receipt of a request.
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2) The department shall provide notice of all discharge permit
amendment requests within 30 days of determining an application for a discharge
permit request is administratively complete by posting a notice on its website and by
mailing notice to any affected local, state, federal, tribal or pueblo governmental
agency, political subdivisions, ditch associations and land grants, as identified by the
department. The department shall also mail or email notice to those persons who
participated in the discharge permit hearing and to those persons on an industry,
facility, and permit specific list maintained by the department. The department
shall provide notice of all dlscharge permlt amendment approvals or denials te-these

feq-uested—nﬂﬂee-eildaselmge-permmtpphesmens- on its websxte and with public
notice 2 (PN-2) issued by the department for discharge permit applications, and by
mailing notice to any affected local, state, federal, tribal or pueblo governmental

agency, political subdivisions, ditch associations and land grants, as identified by the
department. The department shall also mail or email notice to those persons who

participated in the discharge permit hearing and to those persons on an industry,
facility, and permit specific list maintained by the department.

3) The permittee shall provide notice of all discharge permit amendment
approvals to the general public in the locale of the approved discharge permit
amendment in a form provided by the department by each of the methods listed
below:

a. for each 640 contiguous acres or less of a discharge site, prominently posting
a synopsis of the public notice at least 2 feet by 3 feet in size, in English and in
Spanish, at a place conspicuous to the public, approved by the department, at or
near the proposed facility for 30 days; one additional notice, in a form approved by
and may be provided by the department, shall be posted at a place located off the
discharge site, at a place conspicuous to the public and approved by the

department;: the department may require a second posting location for more than
640 contiguous acres or when the discharge site is not located on contiguous

properties;

b. providing written notice of the approved discharge amendment by mail or
electronic mail. to owners of record of all properties within a 1/3 mile distance from

the boundary of the property where the discharge site is located; if there are no
properties other than properties owned by the discharger within a 1/3 mile distance
from the boundary of property where the discharge site is located, the applicant
shall provide notice to owners of record of the next nearest adjacent properties not
owned by the permittee;
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C. providing notice by certified mail, return receipt requested, to the owner of
the discharge site if the permittee is not the owner: and

d. publishing a synopsis of the notice in English and in Spanish, in a display ad

at least three inches by four inches not in the classified or legal advertisements
section, in a newspaper of general circulation in the location of the proposed

discharge.

(4) _The notice provided under Subsection B(3) of 20.6.2.3109 NMAC shall
include: ‘

a. the name and address of the permittee;
b. a brief description of the amendment approved, including the following:

i.the location of any amended discharge, including a street address, if available, and
sufficient information to locate the facility with respect to surrounding landmarks;

ii.a brief description of the activities that produce the amended discharge that has
been approved by the department;

iii.a brief description of the expected quality and volume of the amended discharge
approved by the department;

iv.the depth to and total dissolved solids concentration of the ground water most likely
to be affected by the amended discharge;

v.the address and phone number within the department by which interested persons

may obtain information and be placed on a facility-specific mailing list for future

notices; and

vi.a statement that the department’s approval of the discharge permit amendment is
subject to appeal to the New Mexico Water Quality Control Commission pursuant
t0 20.6.2.3112.A NMAC.

NMED’s Proposal to Amend Definition of “Discharge Permit Modification.”

NMED proposes to amend the definition for “discharge permit modification” to incorporate

NMED’s proposed new term “discharge permit amendment.” AB/GRIP oppose in part and
support in part NMED’s proposed amendments to 20.6.2.7.P NMAC for the following reasons.

AB/GRIP support NMED’s proposed amendment to remove “a significant increase in” from a
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change in the quantity of a discharge and NMED’s proposed amendment to remove “significant”
from a change in the quality of the discharge.

AB/GRIP oppose NMED’s proposed amendment to include “that does not qualify as a
discharge permit amendment.” The current definition of “discharge permit modification” does
not cover material changes made to other requirements of a discharge permit that do not impact
discharge location, quantity and quality yet are still of significant concern to communities
adjacent to and downstream from permitted discharges .

For example, changes to permit requirements such as monitoring, reporting, sampling and
analysis, closure plan, containment system(s), pollution control unit(s) and sewerage system(s)
requirements are not included in the current regulatory definition. Hence, if a permittee or the
department proposes to change any of these equally important permit requirements, the change
does not qualify as a modification under the current regulatory definition, allowing NMED and
the permittee to circumvent the WQAs public notice and participation requirements.

AB/GRIP maintain that changes to a permit’s monitoring, reporting, sampling and analysis,
closure plan, containment system(s), pollution control unit(s), and sewerage system(s)
requirements are properly administered as “discharge permit modifications,” which require
public notice, public comment, and an opportunity for a public hearing. Section 20.6.2.3108
NMAC. Therefore, AB/GRIP propose the following changes to the current definition for
“discharge permit modification” as follows:

(5) “discharge permit modification” means a change to the requirements of a
discharge permit that result from a change in the location of the discharge;; [a-signifieant
tnerease-in-|the quantlty of the dlscharge—er—— a [s+gmﬁe&nfe] change in the quality of the
discharge; that-dees-not-qualify-as-a discharge i) : ent-; a change in
monitoring locations or a reduction in monltormg frequency or constituents; a
reduction in reporting frequency or removal of a reporting requirement: a
reduction or removal of procedures for detecting failure of the discharge system: a
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change to the containment system(s), pollution control unit(s), or sewerage
system(s):; a change to the closure plan; a reduction or removal of a sampling and

analysis requirement, or as required by the secretary;

VIII. Conclusion.

In closing I would like to review some basic concepts of what a permit is and why the
manner in which it is deliberated must be a transparent process with ample opportunity for public
participation and due process. In 20.6.2.7 NMAC, the definition of a discharge permit is: “a
discharge plan approved by the department.” What constitutes a discharge plan is laid out in the

rest of the regulation and in the applicable statutory authority.

When the discharge plan is approved and a discharge permit is issued, the public expects the
discharge plan and the discharge permit to remain unchanged during the term limit of the permit,
unless changed by a formal and transparent process. In this rule-making, we are not just in
disagreement about what constitutes the difference between a major or minor modification of a
permit and where the concept of permit amendment should rightfully play a part, but also the

preservation of public trust and due process.

My testimony has shown, without a doubt, that NMED has allowed discharge plans and their
permits to be changed, many times quite dramatically, with zero transparency to the public and
the affected communities. To add insult to injury, too many of those changes occurred while the
discharge permit was expired or languished in perpetual administrative extension of their
expiration date. This practice is not normal and must end. This practice will not end under

NMED’s proposed amendments to 20.6.2 NMAC.
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I have spent the last 20 years of my career all over the country reviewing environmental
permit applications and draft permits looking for administrative and technical deficiencies so my
clients can present that information during public comment period. If their concerns are not met
during the public comment period, then my clients may determine that the best course of action
is to utilize their rights of due process and appeal the issuance of the permit. The public needs to
be able to trust that the regulatory agency in charge of protecting the environment and public

health will unfailingly adhere to these statutory and regulatory processes.

I cannot emphasize enough that I have never observed the type of behavior as outlined in my
testimony today in the 22 states that I have worked in and in the hundreds of permits [ have
reviewed. It was quite shocking to discover that NMED was regularly stepping outside of the
traditional permitting and public participation process with such disregard for the sanctity of

public trust.

The two main considerations that I believe are paramount to good rule-making is to
acknowledge and preserve the sanctity of public participation in agency actions and to provide a
clear path to due process. Ibelieve I have provided ample testimony to expose not only the
abuse as illustrated in NMED’s actual “historic and current practices” in the permit amendment
process, but the vast universe of all the “requirements of the permit’ that are vulnerable to a

process that focuses only on location, quantity, and quality of the discharge.

Thank you for your consideration. This concludes my written direct testimony.
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CURRENT OCCUPATION

ENVIRONMENTAL CONSULTANT, PRESIDENT, MARTIN ENVIRONMENTAL SERVICES, LLC NORMAN, OK
Professional Engineer in Civil Engineering - providing expertise in environmental permits for air
quality, non-hazardous industrial wastewater, and closure of surface impoundments. Perform
engineering review and critique of permit applications submitted by livestock facilities to state and
federal regulatory agency with respect to wastewater treatment technology and compliance with
environmental regulations.

EDUCATION

UNIVERSITY OF OKLAHOMA

M.S. Civil Engineering, 1989

Thesis: The Removal of Polychlorinated Biphenyls from Topsoil Using Nonionic Surfactants

UNIVERSITY OF OKLAHOMA
B.S. Petroleum Engineering, 1987
National Dean's List, 1986-87

EXPERIENCE

HYDRAULIC FRACTURING AND INJECTION WELL ISSUES

As Martin Environmental Services, 2009 to present

Provide guest lecturer and other speaking arrangements regarding potential environmental
impacts of hydraulic fracturing of shale gas and shale oil formations. Perform technical and
regulatory review of salt water injection well permit applications to determine if regulatory and
environmental concerns are adequately addressed.

MoBILE MEAT HARVESTING UNIT

Team member, 2010 to present

Provide technical assistance in developing water and wastewater treatment strategies including
potable water treatment, slaughter waste treatment and disposal, HAACP, and other USDA
requirements for small slaughterhouses.

ADJACENT LANDOWNERS TO LIVESTOCK FACILITIES

Subcontracted as Martin Environmental Services, June 1997 to present

Perform technical and regulatory review of approximately 1560 CAFO permit applications in 21 states
nationally to determine if the application is sufficient for a permit writer to draft a permit. The purpose
was to determine if there were technical and/or regulatory deficiencies in the application and prepare
a written report for use in administrative proceedings by concerned citizens and adjacent landowners.

SEWARD COUNTY COMMISSIONERS, SEWARD COUNTY, KANSAS

Subcontracted as Martin Environmental Services, June - October 1998

Drafted environmental regulations for confined animal feeding operations (CAFOs) with respect to the
design, construction, operation, maintenance, and closure of surface impoundments and the disposal
of CAFO waste by land application. The resulting work product was a set of regulations that is a
complete permitting program including public notice, hearings, permit application processes and fees,
as well as provisions for compliance and enforcement.

DEPARTMENT OF ENVIRONMENTAL QUALITY

Environmental Engineer II, July 1, 1993 to November 1, 1996

Special training in areas of Air Quality and Hazardous Waste permits and regulatory requirements.
Provided technical and regulatory assistance to business and industry with respect to environmental
permits issued by the ODEQ in water quality, air quality, and solid waste programs.

OKLAHOMA WATER RESOURCES BOARD

Environmental Engineer |, April 1990 to June 30, 1993

Special training in areas of industrial wastewater disposal permits and inspections. Drafted state
regulations for surface impoundments and land application of non-hazardous industrial wastewater.
Issued state permits for non-discharge facilities. Project officer of Tar Creek Superfund Site.



TECHNICAL EXPERTISE

e o o o

17 years continuing education regarding CAFO waste management systems

Extensive research and knowledge of lagoon liner systems and waste/liner compatibility
13 years continuing education regarding pathogen transport and fate from CAFOs

15 years continuing education regarding air pollution and odors from CAFOs

Other topics of continuing education: GPS, perimeter tile design, concrete, flow meters,
backflow prevention, fate and transport, and soil science

Drafted Oklahoma state regulations for permitting of surface impoundments and disposal
by land application used by facilities with non-hazardous industrial wastewater

Drafted county regulations for CAFO impoundments and land application of manure
Familiarity with CAFO regulations in AR, CA, CO, GA, 1A, ID, IL, IN, KS, KY, MO, MS, ND,
NE, NM, OK, PA, SD, TX, UT, and WY

Professional Engineer in Oklahoma (No. 18254) February 1997 to present;

Professional Engineer in New Mexico 2012 (No. 21522)

Coordinated Superfund activities between USGS, Oklahoma State and EPA

Interacted with State Legislators (OK and KS) on technical issues related to CAFOs
Provide expert testimony regarding CAFO waste management systems in Arkansas,
Indiana, Kansas, Kentucky, Missouri, Nebraska, New Mexico, Oklahoma, and Utah
Provide technical and regulatory reviews of CAFO permit applications in AR, CA, CO, GA,
IA, ID, IL, IN, KS, KY, MO, MS, ND, NE, NM, OK, PA, SD, TX, UT, WI, and WY
Graduate Degree coursework included: Groundwater Protection, Groundwater Seepage,
Groundwater Modeling, Groundwater Pollution Control, Air Pollution Controls, Air Pollution
Engineering, Environmental Impact Assessment, Risk Assessment, Industrial Hygiene,
Reservoir Dam Engineering, Open Channel Flow, Chemical and Biological Aspects of
Environmental Engineering, Advanced Wastewater Treatment, Soil Classification, Soil
Science, Hazardous Waste Control, Solid Waste Engineering/Landfill Design, Land Use
Management, Surfactants and Colloidal Science, Corrosion Engineering, Field
Applications, and Nonparametric Statistics.

Three years Chinese language

Ten years leadership positions in local, state, and national organizations

Developed state-wide foundry and metal casting facility environmental program in
Oklahoma -- and trained state agencies in Louisiana and Arkansas to do the same.
Active contributor to proposed regulatory language with respect to CAFOs at local, state,
and federal levels, especially OK, KS, NE, CO, NM, IN, and IL.

Provided lectures on CAFOQ environmental issues to groups in Oklahoma, Kansas,
Nebraska, Indiana, Pennsylvania and Utah to groups as large as 600 peoplie at a time.

ORGANIZATIONS AND BOARD POSITIONS

STRONGER NATIONAL BOARD MEMBER — ENVIRONMENTAL STAKEHOLDER (2006-2010)
DEQ Hazardous Waste Management Council - governor appointed member (past)
STRONGER Audit Team - Oil and Gas Environmental Regulations in Oklahoma (2005),
Kentucky (2006) and Tennessee (2007)

Oklahoma Corporation Commission - Citizen Advisory Board member (past)

Oklahoma Society of Environmental Professionals — Past President, Past Newsletter
Editor, Past Secretary, Past Engineering Board Member

American Society of Agricultural and Biological Engineers (ASABE) — member

Society of Petroleum Engineers - Past Executive Committee two years, member 10 years
National Association of Professional/Graduate Students - Past Board member and
Nationa! Conference Chairperson

Graduate Student Senate, University of Oklahoma - Past Chair two years, Past Vice
Chair, Past Senator for Civil Engineering Department

Oklahoma Chapter of Sierra Club - past member, 1 year

Engineering Club of Oklahoma City - past member, 6 years

OU Petroleum Engineers Club - past Vice President, member 4 years

OU Society of Women Engineers - past President, member 7 years

OU Engineer's Club - Loyal Knight of St. Pat, member 7 years



Expert Witness Testimony and Deposition History

Kathy J. Martin, PE (OK#18254; NM#21522)
List updated September 2017

Location File Name Date Other
Okla Water Seaboard - Nichols Radcliffe Oct 1997 OWRB Water permit
Resources Board | Nursery Beaver County, OK administrative hearing
Okla Dept of Ag BAR-D swine finisher Dec 1997 CAFO permit

Caddo County, OK administrative hearing
Okla Dept of Ag Seaboard Fisher facility Dec 1997 CAFO permit

Texas County, OK administrative hearing
Okla Water PIC Gilt Facility Aug 1997 OWRB Water permit
Resources Board | Woodward County, OK administrative hearing
Utah DEQ Circle Four Farms mid 19987 CAFO permit

Administrative Hearing Board hearing
Okla Dept of Ag Hanor/Kronseder Huffman Fac. Jan 1998 CAFO permit

Woodward County, OK administrative hearing
Okla Water Murphy Family Farms Jan 1998 OWRB water permit
Resources Board | Luthi Facility Ellis County, OK administrative hearing
Okla Dept of Ag Tyson Chapman Facility Dec 1999 OWRB water permit

Seminole, OK administrative hearing
Okla Water Land of Lakes Taylor Facility Mar 2000 OWRB water permit
Resources Board | Beaver County, OK administrative hearing
Platte County TeVelde Dairy Nov-Dec County Permit Appeal
Nebraska District Court 2000 to District Court
Okla Dept of Ag Seaboard - Kendra East May 2001 CAFO permit

Beaver County, OK administrative hearing
lowa Wayne Weber hog farm 2001 Deposition
French Creek Sierra Club, et al v Weber
Okla Dept of Ag Land of Lakes Reddick Mar 2002 CAFO permit

Beaver County, OK administrative hearing
Okla Dept of Ag Seaboard Schnackenberg Jan-Feb CAFO permit

Texas County, OK 2003 administrative hearing
Okla Dept of Ag Land of Lakes, T Venable Jan-June CAFO permit

Beaver County, OK 2005 administrative hearing
Okla Dept of Ag Land of Lakes, J. Venable Jan-June CAFO permit

Beaver County, OK 2005 administrative hearing

Expert Witness Testimony and Deposition for Kathy J. Martin, PE (OK#18254; NM#21522)
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Okla Dept of Ag Land of Lakes - Ferguson Nursery | Jan-Jun CAFO permit
#1 & #2 Beaver County TX 2005 administrative hearing
Okla Dept of Ag C&M Cattle Feedlot April 2006 CAFO permit
Cimarron County, OK Administrative hearing
Kendall County Toftoy v Rosenwinkel Oct 2006 Deposition
lllinois
Kentucky Cabinet | 9 contract hog operations (Tosh) Jan 2007 CAFO permit (KDNOP)
of Public Health Fulton, Hickman and Carlisle Administrative hearing
and Environment counties combined into one Deposition
hearing (wean-to-finish)
Kentucky Circuit 9 contract hog operations (Tosh) Oct 2007 Stay Hearing on agency
Court Fulton, Hickman and Carlisle permit action — air toxics
counties combined into one
hearing (wean-to-finish)
Indiana Office of Union Go Dairy (Vreba-Hoff) Jan-Feb CAFO Permit (NPDES)
Environmental Appeal of Permit Issuance 2008 Administrative Hearing
Adjudication Appeal Hearing
Missouri Ozbun Poultry Facility Jan 2009 CAFO Permit (state)
Administration Appeal of Permit Issuance Administrative Hearing
Hearing Appeal Hearing
Commission
New Mexico ParaSol Dairy Feb 2009 Discharge permit (state)
Environmental Appeal of Ground Water Administrative Hearing
Department Discharge Permit
Indiana Office of Steuber Hog Farm Feb 2009 CAFO Permit (NPDES)
Environmental Appeal of Permit Issuance Administrative Hearing
Adjudication Appeal Hearing
Indiana Office of Duckwall Hog Farm June 2009 CAFO Permit (NPDES)
Environmental Appeal of Permit Issuance Administrative Hearing
Adjudication Appeal Hearing
Indiana Office of Optima Dairy (Vreba-Hoff) July 2009 CAFO Permit (NPDES)
Environmental Appeal of Permit Issuance Administrative Hearing
Adjudication Appeal Hearing Deposition
New Mexico Dairy Rule-Making Hearing June 2010 Rule-making
Water Quality Technical testimony
Control
Commission
New Mexico Pit Rule-Making Hearing Aug 2012 Rule-making
Oil Conservation Technical rebuttal testimony
Commission
Indiana Office of Union Go Dairy (Vreba-Hoff) Jan 2013 Deposition
Environmental Appeal of Permit Modification
Adjudication Appeal Hearing
State of Wisconsin | Richfield Dairy June 2013 Plans and Specifications
Div of Hearings Appeal of Permit Issuance Administrative Hearing
and Appeals Adams County, WI
Scott County, Marsh, et al v Sandstone North, Aug 2013 Deposition
lllinois LLC, et al

Lea County, New Pearson, et al v Rock View Dairy, Oct 2013 Deposition
Expert Witness Testimony and Deposition for Kathy J. Martin, PE (OK#18254; NM#21522)
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Mexico

High Lonesome Dairy, Rick
Schaap, and Eddie Schaap

Superior Court of | Acoba, et al v Olivera Egg Nov 2013 Deposition
California, County
of Santa Clara
State of Wisconsin | Kinnard Dairy Feb 2014 Plans and Specifications
Div of Hearings Appeal of Modified Permit Administrative Hearing
and Appeals Kewaunee County, WI
State of Indiana Mark Holder v Trotter Farms, Inc, Feb 2014 Deposition (Indianapolis,
Ronald E. Trotter, Rosemary IN)
Trotter, and Barry Trotter
State of Delaware | Brownfield Remediation Plan - May 2014 Brownfield Remediation
Pinnacle Foods/Vlassic and Plan Appeal Hearing
proposed site of Allen-Harim Dover, Delaware
poultry processing facility
Technical Testimony
State of Indiana Mark Holder v Trotter Farms, Inc, May 2014 Deposition (continuation in
Ronald E. Trotter, Rosemary Kansas City, MO)
Trotter, and Barry Trotter
Superior Court of | Acoba, et al v Olivera Egg June 2014 Testimony at Trial
California, County
of Santa Clara
New Mexico Dairy Rule-Making Hearing Nov 2014 Rule-making hearing was
Water Quality Pre-filed Written Testimony and postponed until April 2015
Control Rebuttal
Commission
Missouri Clean Callaway Farrowing, LLC Feb 2015 State No-Discharge permit
Water Commission | Appeal of Permit Issuance appeal hearing before an
administrative law judge.
Pennsylvania Stedge v Chesapeake March 2015 | Appeal Hearing of Frack
Department of Flowback Tank Storage
Environmental Permit
Quality
Nevada State Smith Valley Dairy July 2015 Administrative Hearing
Environmental Appeal of Permit Issuance
Commission
State of lowa Pauls v Warren Family Pork Aug and Deposition
Dovico v Valley View Farms Sept 2015
Winburn v Hoksbergen
State of New Gonzalez, et al v Del Oro Dairy Aug and Deposition
Mexico Sept 2015
State of Missouri Trenton Farms RE, LLC Oct 2015 Administrative Hearing
Administrative Appeal of Permit Issuance
Hearing
Commission
State of Indiana Pegg, et al v Union Go Dairy Oct 2015 Deposition
State of Indiana Union Go Dairy Jan 2016 Administrative Hearing

Office of Enviro
Adjudication

Appeal of Permit Modification and
Renewal

Expert Witness Testimony and Deposition for Kathy J. Martin, PE (OK#18254; NM#21522)
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lowa District Court
Wapello County

Pauls, et al v Warren and Cargill
Pork

Feb 2016

Testimony at Trial

US District Court King, et al v Peco Foods Inc May 2016 Deposition
Northern District

Mississippi

Scott County, Marsh, et al v Sandstone North, May 2016 Testimony at Trial
lllinois LLC, et al

Commissioner of Brininstool XL Ranch v Devon Aug 2016 Administrative Hearing
Public Lands Energy

New Mexico

US District Court King v Peco Foods, Inc Mar 2017 Testimony at Trial
Aberdeen Div

Oxford, MS

State of Minnesota | Winter, et al v Gourley July 2017 Deposition

Expert Witness Testimony and Deposition for Kathy J. Martin, PE (OK#18254; NM#21522) Page 4
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STATE OF NEW MEXICO

BEFORE THE WATER QUALITY CONTROL COMMIS

IN THE MATTER OF PROPOSED )
AMENDMENTS TO GROUND )
AND SURFACE WATER ) No. WQCC 17-03(R)
PROTECTION REGULATIONS, )
20.6.2 NMAC )

NOTICE OF ERRATA AND CORRECTED PROPOSED CHANGES

Amigos Bravos and Gila Resources Information Project (“GRIP”) hereby submit this
Notice of Errata to our Proposed Changes to the New Mexico Environment Department’s
(“NMED”) Proposed Amendments to 20.6.2 NMAC and a corrected Statement of Position on
NMED?’s Petition to Amend 20.6.2 NMAC With Statement of Reasons and Proposed Changes,
attached as Exhibit A.

On pages 42-43 of our Statement of Position on NMED’s Petition to Amend 20.6.2
NMAC With Statement of Reasons and Proposed Changes, we erroneously referenced the
NMED secretary. We have replaced “secretary” with “commission”. We also deleted our

proposed subsection H and incorporated that language into subsection B on page 42.

Respectfully submitted,

By: —_— G
Jaighie Park !
Déuglas Meiklejohn

Eric Jantz

Jonathan Block

1405 Luisa St., Suite 5

Santa Fe, NM 87505

(505) 989-9022

Attorneys for Amigos Bravos & GRIP

EXHIBIT
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CERTIFICATE OF SERVICE

[ certify that a copy of the foregoing Notice of Errata And Corrected Proposed Changes
was served on August 8, 2017 via electronic mail to the following:

Ms. Pam Castaneda, Administrator
Water Quality Control Commission
Room N-2168, Runnels Building
1190 St. Francis Dr.

Santa Fe, NM 873505
Pam.Castaneda(@ state.nm.us

New Mexico Environment
Department

Office of General Counsel
Lara Katz

John Verheul
Lara.Katz(@state.nm.us
John. Verheul@state.nm.us

Timothy A, Dolan

Office of Laboratory Counsel
P.O. Box 1663, MS A187
Los Alamos, NM 87544
tdolan@lanl.gov

Michael Bowen
Executive Director
1470 St. Francis Drive
Santa Fe, NM 87503
nmma(@ comeast.net

William Brancard

Cheryl Bada

1220 South St. Francis Dr.
Bill. Brancard@@ state.nm.us
Cheryl.Bada@state.nm.us

Russell Church, President
NMML EQA Subsection
NM Municipal League
P.O. Box 846

Santa Fe, NM 87504
rchurch@redriver.org

)

9@,—_@ QL—JQ

Jaimie Park
NMELC Staff Attorney

Pete Domenici

Lorraine Hollingsworth

320 Gold St. SW, Ste. 1000
Albuquerque, NM 87102
pdomenici@ domenicilaw.com
lhollingsworth@domenicilaw.com

Lou Rose

Karie Olson

P.O. Box 2307

Santa Fe, NM 87504
Irose(@ montand.com
kolson@ montand.com

William C. Olson

14 Cosmic Way

Lamy, NM

billjeanie.olson@ gmail.com

Dalva L. Moellenberg
Gallagher & Kennedy, P.A.
1239 Paseo de Peralta
Santa Fe, NM
DLM(@gknet.com

Michael L. Casillo

1500 W. Perimeter Rd., Suite 1500
Joint Base Andrews, MD 20762
michael.l.casillo2.civ(@ mail.mil
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STATE OF NEW MEXICO
BEFORE THE WATER QUALITY CONTROL COMMISSION

IN THE MATTER OF PROPOSED )
AMENDMENTS TO GROUND )
. AND SURFACE WATER ) No. WQCC 17-03(R)
PROTECTION REGULATIONS, )
20.6.2 NMAC )

STATEMENT OF POSITION ON THE NEW MEXICO ENVIRONMENT
DEPARTMENT’S PETITION TO AMEND THE GROUND AND SURFACE
WATER PROTECTION REGULATIONS (20.6.2 NMAC) WITH
STATEMENT OF REASONS AND CORRECTED PROPOSED CHANGES

Pursuant to 20.1.6.1000.B NMAC and the Revised Procedural Order issued on June 2,
2017, Amigos Bravos and the Gila Resources Information Project (“GRIP™), by and through
undersigned counsel, hereby submit the following statement of position on the New Mexico
Environment Department’s Petition to Amend the Ground and Surface Water Protection
Regulations (20.6.2 NMAC), along with corrected proposed amendments and a statement of
reasons for the New Mexico Water Quality Control Commission’s (“WQCC™) consideration.

Amigos Bravos is a statewide water conservation organization guided by social justice
principles. Amigos Bravos’s mission is to protect and restore the waters of New Mexico.
Amigos Bravos works locally, statewide, and nationally to ensure that the waters of New
Mexico are protected by the best policy and regulations possible. New Mexico’s ground and
surface water protection regulations found at 20.6.2 NMAC are a critical component of
Amigos Bravos’s work to protect clean water and the communities that depend upon clean

water in New Mexico.



The Gila Resources Information Project (GRIP) recognizes that human and

environmental systems are inseparable and interdependent. GRIP works to protect and nurture

human communities by safeguarding the natural resources that sustain us all and to safeguard
natural resources by facilitating informed public participation in resource use decisions. Sound
state water protection regulations are essential for realizing this work.

For clarity, language proposed to be deleted by NMED is indicated by strikethrough
(black-in-coloreopies). Language proposed to be deleted by Amigos Bravos and GRIP is

indicated by beld-strikethrough (red-in-eelor-eepies). Proposed new language by Ami g0S
Bravos and GRIP is indicated by bold underlining (blue in color copies). Amigos Bravos and

GRIP reserve the right to amend its statement of position and to propose additional changes that
are a logical outgrowth of NMED’s Petition, along with additional arguments in support of

positions taken on NMED's Petition at the November 14, 2017 public hearing.

I.  20.6.2.7 NMAC — NMED’s Proposal to Add the Term “Discharge
Permit Amendment”

Statement of Position:
NMED proposes to add a new term to 20.6.2.7 NMAC, that of “discharge permit

amendment”, which under NMED’s proposed language appears to provide an unlimited ability

to change previously public noticed and approved permit language. In doing so, NMED’s

proposed language would allow industry and NMED to circumvent public notice and

participation requirements under the Water Quality Act (“WQA?”) and to make unlimited

changes to major permit requirements. Amigos Bravos and GRIP oppose the addition of this ;

term in its entirety for the following reasons.




Statement of Reasons for Changes to NMED’s Proposed Amendment:

1.

NMED’s proposed term “discharge permit amendment” creates a new category of
NMED actions called “amendments” not authorized under the Water Quality Act
(“WQA”). The p1'0posea term and definition both clearly violate the WQA because they
exceed the authority of both the WQCC and NMED under the WQA. The WQA
expressly authorizes NMED to perform the following actions: deny a permit, terminate a
permit, modify a permit, or grant a permit subject to a condition. See NMSA 1978, § 74-
6-5(M), (N). The WQA only authorizes the WQCC to promulgate procedures, by
regulation, for the “issuance or modification of a permit” and for the “issuance of
renewals of permits.” NMSA 1978, § 74-6-5(F). The WQA does not permit the WQCC
to adopt regulations providing procedures for NMED to “amend” a discharge permit. /d.
Therefore, the proposed addition of “discharge permit amendment” to the current ground
water and surface water protection regulations exceeds NMED'’s authority under the Act.
If the WQCC were to adopt this proposed revision, it too would exceed its authority
under the Act, violating NMSA 1978, § 74-6-4(C). NMED, in its Statement of Reasons
provided with its May 1, 2017 Petition conceded that it has been engaging in an unlawful
practice by approving “amendments” to discharge permits in effect. See NMED’s
“Statement of Reasons For Proposed Amendments to 20.6.2 NMAC”, reason #3 (May 1,
2017). The WQCC must refrain from legitimizing NMED’s unlawful practice with
codification.

The inclusion of this new term would have the effect of eliminating the need to provide
public notice, opportunity for public comment, and an opportunity for a public hearing

for a permitting action that should be administered as a “discharge permit modification.”
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It is not clear whether NMED’s proposed definition for “discharge permit amendment”
would administer all changes to a permit’s monjtodng, reporting, sampling and analysis,
closure plan, containment system(s), pollution control unit(s), and sewerage system(s)
requirements as amendments, as long as such changes would not result in a change in
location of the discharge, increase in the discharge volume, or introduction of a new
contaminant. Under NMED’s proposed term and definition, it is conceivable that the
public would never receive notice of any changes made to monitoring, reporting,
sampling and analysis, closure plan, contain system(s), pollution control unit(s), and
sewerage system(s) requirements under NMED’s proposed amendment. This is because
NMED?’s proposed “discharge permit amendment” would not require public notice,
public comment, and an opportunity for a public hearing. Amigos Bravos and GRIP
maintain that any changes to a permit’s monitoring, reporting, sampling and analysis,
closure plan, containment system(s), pollution control unit(s), and sewerage system(s)
requirements are properly administered as “discharge permit modifications”, which
require public notice, public comment, and an opportunity for a public hearing. Section
20.6.2.3108 NMAC. |

Amigos Bravos’s & GRIP’s Changes to NMED’s Proposed Amendment:

Amigos Bravos and GRIP therefore propose to delete NMED’s proposed addition of

20.6.2.7 NMAC in its entirety as follows:




It is clear that neither NMED nor the WQCC has the authority to promulgate regulations
for amendments to a discharge permit under the Water Quality Act. However, if the WQCC
determines that the addition of this new term does not exceed either NMED’s or the WQCC’s
authority under the WQA, then Amigos Bravos and GRIP propose, in the alternative, two
options for alternative language for the term “discharge permit amendment” for the following
reasons.

Statement of Reasons for “In the Alternative” Changes to NMED’s Proposed Amendment:

1. Option 1 provides a definition that mirrors the decades long tested language used by the

federal Environmental Protection Agency (“EPA”) in that agency’s definition of a minor
modification of a permit. Under Option 1, “discharge permit amendments™ are primarily
administrative changes to an existing permit. Minor substantive changes to an existing

permit are also permitted but restricted under Option 1. This alternative language derives
from 40 C.F.R. 122.63, the National Pollutant Discharge Elimination System (“NPDES™)

permit regulations promulgated under the federal Clean Water Act.




2. NMED has failed to provide any rationale or scientific basis for proposing that an
increase in daily discharge volume and an increase in the concentration of water
contaminants discharged will no longer be considered a “discharge permit amendment”
when greater than ten percent of the original, as opposed to one percent, three percent or
five percent of the original. Ten percent of added pollution and/or flow could be very
significant to down gradient communities and individuals that use ground water as their
primary drinking water source, especially from a facility that discharges in large volumes.
This is particularly concerning with respect to drinking water wells located down gradient
from facilities that discharge contaminants that adversely impact the ability to use ground
water for human consumption without additional and costly water treatment. The Water
Quality Act expressly states that standards and regulations adopted by the WQCC be
based on “credible scientific data.” NMSA 1978, § 74-6-4(D). Option 2 as proposed by
Amigos Bravos and GRIP attempts to resolve these concerns by removing the increased
discharge language from the definition.

Amigos Bravos’s & GRIP’s “In the Alternative” Changes to NMED’s Proposed Amendment:

Option 1 provides a definition that mirrors the decades long tested language used by the
federal Environmental Protection Agency (“EPA”) in that agency’s definition of a minor
modification of a permit as follows:

OPTION 1

[B] &) “discharge permit amendment” means a minor change of a
ground water discharge permit that only:

(a)  Corrects typographical errors;

(b) Requires more frequent monitoring or reporting

by the permittee;




(c) Changes an interim compliance date in a
schedule of compliance, provided the new date is not more than 120 days
after the date specified in the existing permit and does not interfere with
attainment of the final compliance date requirement;

(d) _Allows for a change in ownership or operational
control of a facility where the secretary determines that no other change in
the permit is necessary and the requirements of 20.6.2.3111 NMAC have

been met;

(¢) Requires electronic reporting requirements (to
replace paper reporting requirements);

() _Changes the construction schedule for a discharger
which is a new source. No such change shall affect a permittee’s pre-

discharge permit obligations; or

(g) Deletes a point source outfall when the discharge
from that outfall is terminated and does not result in discharge of pollutants
from other outfalls except in accordance with permit limits.




Option 2 proposes language developed by Amigos Bravos and GRIP that would limit the

universe of permit amendments that could occur with limited public notice during the five-year

lifespan of a ground water discharge permit as follows:

OPTION 2

[B] (4) “discharge permit amendment” means a minor change to the
requirements of a ground water discharge permit that does not result in:

(a) a change in the location of a discharge; that-weuld

(b)  anincrease in daily discharge volume;-greater-than

(c) an increase in an effluent limit set forth in the most
recent discharge permit approval, renewal or modification for an individual
discharge location; ser

(d) introduction of a new water contaminant;

(e) a change in monitoring locations, a reduction in
monitoring frequency, or a removal of monitoring constituents;

() a reduction in reporting frequency or removal of
a reporting requirement;

(g) _areduction or removal of procedures for detecting
failure of the discharge system;

(h) _a change to the closure plan;

(i) _a reduction or removal of a Sampling and Analysis

requirement; or

(i) _a change to the containment system(s). pollution
control unit(s), or sewerage system(s).
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I 20.6.2.3106 NMAC — NMED’s Proposal to Add “Discharge Permit
Amendment” to Application for Discharge Permits, Renewals and
Modifications Provisions '

Statement of Position:

Amigos Bravos and GRIP oppose NMED’s proposed amendment to add “discharge
permit amendment” to 20.6.2.3106 NMAC in its entirety for the following reasons.

Statement of Reasons for Changes to NMED’s Proposed Amendments:

1. NMED’s proposed term “discharge permit amendment” creates a new category of

NMED actions called “amendments” not authorized under the Water Quality Act

("WQA”). The proposed term and definition both clearly violate the WQA because they

exceed the authority of both the WQCC and NMED under the WQA. The WQA

expressly authorizes NMED to perform the following actions: deny a permit, terminate a

permit, modify a permit, or grant a permit subject to a condition. See NMSA 1978, § 74-

6-5(M), (N). The WQA only authorizes the WQCC to promulgate procedures, by

regulation, for the “issuance or modification of a permit” and for the “issuance of

renewals of permits.” NMSA 1978, § 74-6-5(F). The WQA does not permit the WQCC

to adopt regulations providing procedures for NMED to “amend” a discharge permit. Id.

Therefore, the proposed addition of “discharge permit amendment” to the current ground

water and surface water protection regulations exceeds NMED’s authority under the Act.

If the WQCC were to adopt this proposed revision, it too would exceed its authority

under the Act, violating NMSA 1978, § 74-6-4(C). NMED, in its Statement of Reasons

provided with its May 1, 2017 Petition conceded that it has been engaging in an unlawful

practice by approving “amendments” to discharge permits in effect. See NMED’s

“Statement of Reasons For Proposed Amendments to 20.6.2 NMAC”, reason #3 (May 1,

9



2017). The WQCC must refrain from legitimizing NMED’s unlawful practice with
codification.

The inclusion of this new term would have the effect of eliminating the need to provide
public notice, opportunity for public comment, and an opportunity for a public hearing
for a permitting action that should be administered as a “discharge permit modification.”
It is not clear whether NMED’s proposed definition for “discharge permit amendment”
would administer any changes to a permit’s monitoring, reporting, sampling and analysis,
closure plan, containment system(s), pollution control unit(s), and sewerage system(s)
requirements as amendments, as long as such changes would not result in a change in
location of the discharge, increase in the discharge volume, or introduction of a new
contaminant. Under NMED’s proposed term and definition, it is conceivable that the
public would never receive notice of any changes made to monitoring, reporting,
sampling and analysis, closure plan, contain system(s), pollution control unit(s), and
sewerage system(s) requirements under NMED’s proposed amendment. This is because
NMED"s proposed “discharge permit amendment” would not require public notice,
public comment, and an opportunity for a public hearing. Amigos Bravos and GRIP
maintain that any changes to a permit’s monitoring, reporting, sampling and analysis,
closure plan, containment system(s), pollution control unit(s), and sewerage system(s)
requirements are properly administered as “discharge permit modifications”, which
require public notice, public comment, and an opportunity for a public hearing. Section

20.6.2.3108 NMAC.
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Amigos Bravos’s & GRIP’s Changes to NMED’s Proposed Amendment:

Amigos Bravos & GRIP therefore propose to delete NMED’s proposed amendments in

their entirety as follows:

20.6.2.3106 APPLICATION FOR DISCHARGE PERMITS ANB}, RENEWALS;
AND MODIFICATIONS; AND-AMENDMENTS:

And:

In the alternative, if the WQCC determines that the term “discharge permit amendment”

does not exceed the authority of either the NMED or the WQCC under the WQA, then Amigos
Bravos and GRIP have proposed “in the alternative” changes to NMED’s proposed amendment
for the following reasons.

Statement of Reasons for “In the Alternative” Chan ges to NMED’s Proposed Amendment:

1. NMED does not specify how many amendments may be granted during a permit term.

Though NMED appears to provide a cap for increases in discharge volume during the
term of a discharge permit via amendment in the proposed definition for “discharge
permit amendment”, there is nolcap for amendments made to other equally important
permit requirements such as monitoring, reporting, sampling and analysis, and closure
pian requirements. Alternative language proi)osed by Amigos Bravos and GRIP would
resolve this concern by limiting the number of amendments that may be requested by the

permittee and approved by NMED.
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Amigos Bravos’s & GRIP’s “In the Alternative” Changes to NMED’s Proposed Amendment:

In the alternative, if the WQCC finds that adding the term “discharge permit amendment”
to 20.6.2 NMAC does not exceed either the NMED’s or the WQCC’s authority under the WQA,

Amigos Bravos and GRIP propose the following changes to NMED's proposed amendments:

H. A permittee may submit a request for a discharge permit amendment to the
department at-any-time-during theterm-of-an-approved-disehs ge-permit—once per

year for each vear of a discharge permit term.

L. 20.6.2.3109 NMAC — NMED’s Proposal to Add “Discharge Permit
Amendment” to the Secretary’s Approval, Disapproval, Modification or
Termination of Discharge Permits, and Requirements for Abatement
Plans.

Statement of Position:

Amigos Bravos and GRIP oppose NMED’s proposed amendment to add “discharge
permit amendment” to 20.6.2.3109 NMAC in its entirety for the following reasons.

Statement of Reasons for Changes to NMED’s Proposed Amendment:

1. NMED’s proposed term “discharge permit amendment” creates a new category of
NMED actions called “amendments” not authorized under the Water Quality Act
(“WQA?”). The proposed term and definition both clearly violate the WQA because they
exceed the authority of both the WQCC and NMED under the WQA. The WQA
expressly authorizes NMED to perform the following actions: deny a permit, terminate a
permit, modify a permit, or grant a permit subject to a condition. See NMSA 1978, § 74-
6-5(M), (N). The WQA only authorizes the WQCC to promulgate procedures, by
regulation, for the “issuance or modification of a permit” and for the “issuance of
renewals of permits.” NMSA 1978, § 74-6-5(F). The WQA does not permit the WQCC

to adopt regulations providing procedures for NMED to “amend” a discharge permit. Id.
12




Therefore, the proposed addition of “discharge permit amendment” to the current ground
water and surface water protection regulations exceeds NMED’s authority under the Act.
If the WQCC were to adopt this proposed revision, it too would exceed its authority
under the Act, violating NMSA 1978, § 74-6-4(C). NMED, in its Statement of Reasons
provided with its May 1, 2017 Petition conceded that it has been engaging in an unlawful
practice by approving “amendments” to discharge permits in effect. See NMED’s
“Statement of Reasons For Proposed Amendments to 20.6.2 NMAC?”, reason #3 (May 1,
2017). The WQCC must refrain from legitimizing NMED’s unlawful practice with
codification.

The inclusion of this new term would have the effect of eliminating the need to provide
public notice, opportunity for public comment, and an opportunity for a public hearing
for a permitting action that should be administered as a “discharge permit modification.”
It is not clear whether NMED’s proposed definition for “discharge permit amendment”
would administer all changes to a permit’s monitoring, reporting, sampling and analysis,
closure plan, containment system(s), pollution control unit(s), and sewerage system(s)
requirements as amendments, as long as such changes would not result in a change in
location of the discharge, increase in the discharge volume, or introduction of a new
contaminant. Under NMED’s proposed term and definition, it is conceivable that the
public would never receive notice of any changes made to monitoring, reporting,
sampling and analysis, closure plan, contain system(s), pollution control unit(s), and
sewerage system(s) requirements under NMED’s proposed amendment. This is because
NMED"s proposed “discharge permit amendment” would not require public notice,

public comment, and an opportunity for a public hearing. Amigos Bravos and GRIP
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maintain that any changes to a permit’s monitoring, reporting, sampling and analysis,
closure plan, containment system(s), pollution control unit(s), and sewerage system(s)
requirements are properly administered as “discharge permit modifications”, which
require public notice, public comment, and an opportunity for a public hearing. Section
20.6.2.3108 NMAC.

Amigos Bravos'’s & GRIP’s Changes to NMED’s Proposed Amendment:

Amigos Bravos and GRIP propose to delete NMED’s proposed amendment in its entirety
as follows:

20.6.2.3109 SECRETARY APPROVAL, DISAPPROVAL, MODIFICATION,
AMENDMENT OR TERMINATION OF DISCHARGE PERMITS, AND
REQUIREMENT FOR ABATEMENT PLANS:

A The department shall evaluate the application for a discharge permit,
modification or renewal based on information contained in the department’s
administrative record. The department may request from the discharger, either before or
after the issuance of any public notice, additional information necessary for the
evaluation of the application. The administrative record shall consist of the application,
any additional information required by the department, any information submitted by the
discharger or the general public, other information considered by the department, the
proposed approval or disapproval of an application for a discharge permit, modification
or renewal prepared pursuant to Subsection G of 20.6.2.3108 NMAC, and, if a public
hearing is held, all of the documents filed with the hearing clerk, all exhibits offered into
evidence at the hearing, the written transcript or tape recording of the hearing, any
hearing officer report, and any post hearing submissions.
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Headoms:

In the alternative, if the WQCC finds that adding the term “discharge permit amendment”

t0 20.6.2 NMAC does not exceed either NMED's or the WQCC'’s authority under the WQA,
Amigos Bravos and GRIP propose “in the alternative” changes to NMED’s proposed

amendments for the following reasons.

Statement of Reasons for “In the Alternative” Changes to NMED’s Proposed Amendment:

1. NMED’s decision to either approve or deny a request for a discharge permit amendment
must be based on information in the administrative record.

2. The severely limited notice of the department’s decision to either approve or deny a
request for a discharge permit amendment to “those persons on the facility-specific list
maintained by the department who have requested notice of discharge permit
applications” is inappropriate for the following reasons. First, to limit notice of the
department’s decision regarding a request for a discharge permit amendment defeats the
purpose of having the decision subject to appeal pursuant to 20.6.2.3112 NMAC. If
notice is not provided to the public in general and to persons who participated in the
discharge permit hearing, no one will know of the opportunity to appeal the department’s
decision to the WQCC. NMED’s proposed notice requirement is so limited that persons
who are on a facility-specific list will not even receive notice unless they specifically
request notice of discharge permit applications for that facility. In order to give full
meaning and effect to 20.6.2.3112 NMAC, notice of the department’s approval or denial
of a request for a discharge permit amendment must be as broad and inclusive as ‘

possible.
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Amigos Bravos’s & GRIP’s “In the Alternative” Changes to NMED’s Proposed

Amendment:

20.6.2.3109 SECRETARY APPROVAL, DISAPPROVAL, MODIFICATION,
AMENDMENT OR TERMINATION OF DISCHARGE PERMITS, AND
REQUIREMENT FOR ABATEMENT PLANS:

A.  The department shall evaluate the application for a discharge permit,
modification er renewal or amendment based on information contained in the
department’s administrative record. The department may request from the discharger,
either before or after the issuance of any public notice, additional information necessary
for the evaluation of the application. The administrative record shall consist of the
application, any additional information required by the department, any information
submitted by the discharger or the general public, other information considered by the
department, the proposed approval or disapproval of an application for a discharge
permit, modification ex renewal, or amendment prepared pursuant to Subsection G of
20.6.2.3108 NMAC, and, if a public hearing is held, all of the documents filed with the
hearing clerk, all exhibits offered into evidence at the hearing, the written transcript or
tape recording of the hearing, any hearing officer report, and any post hearing
submissions.

B. A discharge permit amendment shall be administratively reviewed and
evaluated by the department.

(1) The department shall approve, approve with conditions, disapprove
or request additional information necessary for a determination regarding a discharge
permit amendment within 30 days of receipt of a request.

(2)  The department shall provide notice of all discharge permit

amendment requests within 30 days of determining an application for a discharge
permit request is administratively complete by posting a notice on its website and by
mailing notice to any affected local, state, federal, tribal or pueblo governmental
agency. political subdivisions. ditch associations and land grants, as identified by the
department. The department shall also mail or email notice to those persons who
participated in the discharge permit hearing and to those persons on an industry,

facility, and permit specific list maintained by the department. The department
shall provnde notice of all dlscharge Eerlmt amendment approvals or denials te-these
equested-notice-of discharse permit applications. onltswebsiteandmthpubh

notice 2 (PN-Z! 1ssued by the degartment for discharge permit applications., and by

mailing notice to any affected local, state, federal, tribal or pueblo governmental
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agency, political subdivisions, ditch associations and land grants, as identified by the
department. The department shall also mail or email notice to those persons who
participated in the discharge permit hearing and to those persons on an industry,
facility, and permit specific list maintained by the department.

3 The permittee shall provide netice of all discharge permit amendment
approvals to the general public in the locale of the approved discharge permit
amendment in a form provided by the department by each of the methods listed

below:

a. for each 640 contiguous acres or less of a discharge site, prominently posting
a synopsis of the public notice at least 2 feet by 3 feet in size. in English and in
Spanish, at a place conspicuous to the public, approved by the department, at or
near the proposed facility for 30 days: one additional notice, in a form approved by
and may be provided by the department, shall be posted at a place located off the
discharge site, at a place conspicuous to the public and approved by the

department: the department may require a second posting location for more than
640 contiguous acres or when the discharge site is not located on contiguous

properties:

b. providing written notice of the approved discharge amendment by mail or
electronic mail, to owners of record of all properties within a 1/3 mile distance from
the boundary of the property where the discharge site is located: if there are no
properties other than properties owned by the discharger within a 1/3 mile distance
from the boundary of property where the discharge site is located, the applicant
shall provide notice to owners of record of the next nearest adjacent properties not
owned by the permittee;

c. providing notice by certified mail, return receipt requested, to the owner of
the discharge site if the permittee is not the owner; and

d. publishing a synopsis of the notice in English and in Spanish. in a display ad
at least three inches by four inches not in the classified or legal advertisements

section, in a newspaper of general circulation in the location of the proposed
discharge.

(4) _The notice provided under Subsection B(3) of 20.6.2.3109 NMAC shall

include:

a. the name and address of the permittee;
b. a brief description of the amendment approved. including the following:
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i. the location of any amended discharge, including a street address. if
available, and sufficient information to locate the facility with respect to

surrounding landmarks:

ii. a brief description of the activities that produce the amended discharge that
has been approved by the department;

iii. a brief description of the expected guality and volume of the amended
discharge approved by the department;

iv. the depth to and total dissolved solids concentration of the ground water
most likely to be affected by the amended discharge:

A\ the address and phone number within the department by which interested
persons may obtain information and be placed on a facility-specific mailing list for

future notices; and

vi. a statement that the department’s approval of the discharge permit
amendment is subject to appeal to the New Mexico Water Quality Control
Commission pursuant to 20.6.2.3112.A NMAC.,

IV.  20.6.2.3112 NMAC — NMED’s Proposal to Provide for Appeals of
Discharge Permit Amendment Approvals

Statement of Position:
Amigos Bravos and GRIP oppose NMED’s proposal to provide for appeals of discharge

permit amendment approvals for the following reasons.

Statement of Reasons for Changes to NMED’s Proposed Amendment:

1. NMED’s proposed term “discharge permit amendment” creates a new category of
NMED actions called “amendments” not authorized under the Water Quality Act
("“WQA”). The proposed term and definition both clearly violate the WQA because they
exceed the authority of both the WQCC and NMED under the WQA. The WQA
expressly authorizes NMED to perform the following actions: deny a permit, terminate a

permit, modify a permit, or grant a permit subject to a condition. See NMSA 1978, § 74-
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6-5(M), (N). The WQA only authorizes the WQCC to promulgate procedures, by
regulation, for the “issuance or modification of a permit” and for the “issuance of
renewals of permits.” NMSA 1978, § 74-6-5(F). The WQA does not permit the WQCC
to adopt regulations providing procedures for NMED to “amend” a discharge permit. Id.
Therefore, the proposed addition of “discharge permit amendment” to the current ground
water and surface water protection regulations exceeds NMED’s authority under the Act.
If the WQCC were to adopt this proposed revision, it too would exceed its authority
under the Act, violating NMSA 1978, § 74-6-4(C). NMED, in its Statement of Reasons
provided with its May 1, 2017 Petition conceded that it has been engaging in an unlawful
practice by approving “amendments” to discharge permits in effect. See NMED’s
“Statement of Reasons For Proposed Amendments to 20.6.2 NMAC”, reason #3 (May 1,
2017). The WQCC must refrain from legitimizing NMED’s unlawful practice with
codification.

The inclusion of this new term would have the effect of eliminating the need to provide
public notice, opportunity for public comment, and an opportunity for a public hearing
for a permitting action that should be administered as a “discharge permit modification.”
It is not clear whether NMED’s proposed definition for “discharge permit amendment”
would administer all changes to a permit’s monitoring, reporting, sampling and analysis,
closure plan, containment system(s), pollution control unit(s), and sewerage system(s)
requirements as amendments, as long as such changes would not result in a change in
location of the discharge, increase in the discharge volume, or introduction of a new
contaminant. Under NMED’s proposed term and definition, it is conceivable that the

public would never receive notice of any changes made to monitoring, reporting,
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sampling and analysis, closure plan, contain system(s), pollution control unit(s), and
sewerage system(s) requirements under NMED’s proposed amendment. This is because
NMED?s proposed “discharge permit amendment” would not require public notice,
public comment, and an opportunity for a public hearing. Amigos Bravos and GRIP
maintain that any changes to a permit’s monitoring, reporting, sampling and analysis,
closure plan, containment system(s), pollution control unit(s), and sewerage system(s)
requirements are properly administered as “discharge permit modifications”, which
require public notice, public comment, and an opportunity for a public hearing. Section
20.6.2.3108 NMAC.

Amigos Bravos’s & GRIP’s Changes to NMED’s Proposed Amendment:

Amigos Bravos and GRIP propose to delete NMED’s proposed amendment in its

entirety as follows:

20.6.2.3112 APPEALS OF SECRETARY'S DECISIONS:

A. If the secretary approves, approves subject to conditions, or disapproves a
proposed discharge plan, renewal or modification, or modifies, amends or terminates a
discharge permit, appeal therefrom shall be in accordance with the provisions of Sections
74-6-5(N), (O) and (P), NMSA 1978. The filing of an appeal does not act as a stay of
any provision of the Act, the regulations, or any permit issued pursuant to the Act, unless
otherwise ordered by the secretary or the commission.

In the Alternative Statement of Position:

In the alternative, if the WQCC finds that adding the term “discharge permit amendment”
to 20.6.2 NMAC does not exceed either NMED’s or the WQCC’s authority under the WQA,
Amigos Bravos and GRIP support NMED’s proposal to provide for appeals of discharge permit

amendment approvals to the WQCC and do not propose any additional changes for the following

reasons.
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In the Alternative Statement of Reasons:

1.

Under current regulations, the following Secretary decisions are subject to appeal:
approval, approval subject to conditions, or disapproval of a proposed discharge permit,
renewal or modification; or modification or termination of an active discharge permit.
20.6.2.3112 NMAC. Termination of a discharge permit, like NMED’s proposed new
term “discharge permit amendment,” is reviewed internally by the department — without
public notice, public comment, or a public hearing. See Sections 20.6.2.3109.E(2), (3),
and «(F) NMAC. However, termination decisions are subject to appeal to the WQCC,
pursuant to Section 20.6.2.3112 NMAC. Therefore, Amigos Bravos and GRIP support
NMED?’s proposed amendment to provide for appeal of discharge permit amendment

approvals.

20.6.2.7.P NMAC — NMED’s Proposal to Amend Definition of
“Discharge Permit Modification”

Statement of Position:

NMED proposes to amend the definition for “discharge permit modification” to

incorporate NMED’s proposed new term “discharge permit amendment”. Amigos Bravos and

GRIP oppose in part and support in part NMED’s proposed amendments to 20.6.2.7.P NMAC

for the following reasons. Amigos Bravos and GRIP support NMED’s proposed amendment to

remove “a significant increase in” from a change in the quantity of a discharge and NMED’s

proposed amendment to remove “significant” from a change in the quality of the discharge.

Amigos Bravos and GRIP oppose NMED’s proposed amendment to include “that does not

qualify as a discharge permit amendment”.
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Statement of Reasons for Changes to NMED’s Proposed Amendments:

i

Any increase in the quantity of a discharge clearly constitutes a major modification of a
discharge permit, requiring public notice and public participation. Any change in the
quality of a discharge clearly constitutes a major modification of a discharge permit,
requiring public notice and public participation.

As previously discussed, the proposed agency action of “discharge permit amendment” is
unlawful under the Water Quality Act.

The current definition of “discharge permit modification” does not cover changes made
to other requirements of a discharge permit beyond modifications that result in changes to
the location, quantity and quality of discharges and introduction of new contaminant(s).
For example, changes to permit requirements such as monitoring, reporting, sampling and
analysis, closure plan, containment system(s), pollution control unit(s) and sewerage
system(s) requirements are not included in the current regulatory definition. Hence, if a
permittee or the department proposes to change any of these equally important permit
requirements, the change does not qualify as a modification under the current regulatory
definition, allowing NMED and the permittee to circumvent the WQA’s public notice
and participation requirements. Amigos Bravos and GRIP maintain that changes to a
permit’s monitoring, reporting, sampling and analysis, closure plan, containment
system(s), pollution control unit(s), and sewerage system(s) requirements are properly
administered as “discharge permit modifications”, which require public notice, public

comment, and an opportunity for a public hearing. Section 20.6.2.3108 NMAC.
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Amigos Bravos’s & GRIP’s Changes to NMED’s Proposed Amendment:

Amigos Bravos and GRIP thus propose the following changes:

(5)“discharge permit modification” means a change to the requirements of a discharge
permit that result from a change in the location of the discharges; [a-significantincrease-in
]the quantlty of the chscharge—er— a [s&gmﬁeaﬂt] change in the quality of the discharge; that

do 9t-q AS-A-€ ; rerm pent-; a change in monitoring locations or
a reduction in monitoring freguencx or cunstltuents; a reduction in reporting frequency
or removal of a reporting requirement: a reduction or removal of procedures for
detecting failure of the discharge system: a change to the containment system(s),
pollution control unit(s), or sewerage system(s); a change to the closure plan; a

reduction or removal of a sampling and analysis requirement, or as required by the
secretary;

VI.  20.6.2.7.WW NMAC - NMED’s Proposal to Amend Definition of
“Toxic Pollutant”

Statement of Position:

NMED proposes to amend 20.6.2.7. WW NMAC to add several toxic pollutants to the
current regulatory definition “to enable regulation of these dangerous constituents for the
protection of human health” (NMED’s “Statement of Reasons for Proposed Amendments to
20.6.2 NMAC”), yet has failed to provide its rationale or any scientific basis for its proposed
amendments. Therefore, Amigos Bravos and GRIP are only able to provide a preliminary
statement of position with proposed changes and statement of reasons. Amigos Bravos and
GRIP reserve the right to amend their statement of position on NMED’s proposed amendments
to 20.6.2.7.WW NMAC and reserve the right to provide additional proposed changes and present
additional arguments pertaining to NMED’s proposed amendments either in rebuttal testimony to
be filed on October 13, 2017 or at the November 14, 2017 public hearing.

Amigos Bravos and GRIP generally support the addition of several new toxic pollutants

to the current regulatory definition for “toxic pollutant”. However, Amigos Bravos and GRIP
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propose to add several additional toxic pollutants to 20.6.7.WW NMAC for the following

reasons.

Statement of Reasons for Change to NMED’s Proposed Amendments:

1. NMED has not provided its rationale or the scientific basis for limiting the addition of
new toxic pollutants to the current regulatory definition to NMED’s proposed list.

2. Amigos Bravos and GRIP propose to add chlorobenzene, alachlor, asbestos, total
trihalomethanes, 2,4-D, dalapon, 1,2-dibromo-3-chloropropane, di (2-ethylhexyl)
phthalate, dioxin, methoxychlor, simazine, 2,4,5-TP (silvex), bromate, carbofuran,
chlorite, di-(2-ethylhexyl) adipate, dinoseb, diquat, endothall, glyphosate, heptachlor
epoxide, oxamyl, and picloram, which are presently being regulated by the U.S.
Environmental Protection Agency (“EPA”), to New Mexico’s current regulatory
definition.

3. Amigos Bravos and GRIP propose to add gamma-BHC, chromium I1I, chromium VI,
dibromochloromethane, 1,3-dichloropropene, lead acetate, lead subacetate,
trichlorofluoromethane, 1,1,2-trichloro-1,2,2-trifluoroethane, which are presently being
regulated by California, to New Mexico’s current regulatory definition. California is at
the forefront of promulgating of regulations more protective of ground water quality than
federal standards.

4. NMED?’s process for determining necessary amendments to 20.6.2.7.WW NMAC was
flawed. NMED should have engaged in a more deliberative, collaborative process for
determining necessary amendments to 20.6.2.7.-WW NMAC by establishing a working

group involving industry, municipalities, environmental groups and other stakeholders.
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Amigos Bravos’s & GRIP’s Changes to NMED’s Proposed Amendment

Amigos Bravos and GRIP therefore propose to include additional toxic pollutants to

NMED’s proposed amendment as follows:

“toxic pollutant” means|
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xylenes (dimethyl benzene isomers)

(A)

toluene (methylbenzene)
(B)

ethylbenzene

benzene and alkylbenzenes
benzene

acrylonitrile

(1)
(if)
(iii)
(iv)

(a)
(b)
(c)

o-xylene

m-xylene
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(d)

(e)

(0

(g)
(h)
(1)
§);

(k)

(1

(C)  p-xylene
(v) styrene (ethenylbenzene)
chlorinated benzenes
(i) monochlorobenzene
(ii) 1,2-dichlorobenzene (ortho-dichlorobenzene)
(1) 1,4-dichlorobenzene (para-dichlorobenzene)
(iv) 1,2,4-trichlorobenzene
(v) 1,2,4,5-tetrachlorobenzene
(vi)  pentachlorobenzene
(vii)  hexachlorobenzene
chlorinated phenols
(1) 2,4-dichlorophenol
(i1) 2,4,5-trichlorophenol
(iii)  2,4,6-trichlorophenol
(iv)  pentachlorophenol (PCP)
chloroalkyl ethers
(i) bis (2-chloroethyl) ether
(i1)  bis (2-chloroisopropyl) ether
(iii)  bis (chloromethyl) ether
1,2-dichloropropane (propylene dichloride, PDC)
dichloropropenes
1,4-dioxane
halogenated ethanes
&) 1,2-dibromoethane (ethylene dibromide, EDB)
(i1) 1,1-dichloroethane (1,1-DCA)
(i) 1,2-dichloroethane (ethylene dichloride, EDC)
(iv)  1,1,1-trichloroethane (TCA)
(v) 1,1,2-trichloroethane (1,1,2-TCA)
(vi)  1,1,2,2-tetrachloroethane
(vi)  hexachloroethane
halogenated ethenes
(1) chloroethene (vinyl chloride)
(i1) 1,1-dichloroethene (1,1-DCE)
(i)  cis-1,2-dichloroethene (cis-1,2-DCE)
(iv)  trans-1,2-dichloroethene (trans-1,2-DCE)
(v) trichloroethene (trichloroethylene, TCE)
(vi)  tetrachloroethene (perchloroethylene, PCE)
halogenated methanes
(1) bromodichloromethane
(i1) bromomethane
(iii)  chloromethane
(iv)  dichlorodifluoromethane (fluorocarbon-12)
(v) dichloromethane (methylene chloride)
(vi)  tribromomethane (bromoform)
(vii)  trichloromethane (chloroform)
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(n)
(0)
(p)

(q)

()
(s)

®

(u)
(v)

(viii)

(ix)

tetrachloromethane (carbon tetrachloride)
trichlorofluoromethane (fluorocarbon-11)

hexachlorobutadiene

isophorone

methyl tertiary-butyl ether (MTBE)
nitroaromatics and high explosives (HE)

(i) nitrobenzene

(i1) 2,4-dinitrotoluene (2,4-DNT)

(iii)  2,6-dinitrotoluene (2,6-DNT)

(iv)  octrahydro-1,3,5,7-tetranitro-1,3,5,7 tetrazocine (HMX)
(v) hexahydro-1,3,5-trinitro-1,3,5-triazine (RDX)
(vi)  2.,4,6-trinitrotoluene (TNT)

(vii)  2,4-dinitro-o-cresol

(viii) dinitrophenols

nitrosamines

(1) N-nitrosodiethylamine

(il)  N-nitrosodimethylamine

(iif)  N-nitrosodibutylamine

(iv)  N-nitrosodiphenylamine

(v) N-nitrosopyrrolidine

perchlorate

perfluorinated chemicals (PFCs)

(1) perfluorohexane sulfonic acid (PFHxS)
(11) perfluorooctane sulfonate (PFOS)
(11)  perfluorooctanoic acid (PFOA)
pesticides
(1) aldrin
(i1) atrazine
(iii)  chlordane
(ivy DDT
(v) dieldrin
(vi)  endosulfan
(vil)  endrin
(viii) heptachlor
(ix)  hexachlorocyclohexane (HCH, lindane)
(A)  alpha-HCH
(B) beta-HCH
(C©) gamma-HCH
(D)  technical-HCH
(x) hexachlorocyclopentadiene
(xi)  prometon
(xil) toxaphene
phenol

phthalate esters

(1)

dibutyl phthalate
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(1)  di-2-ethylhexyl phthalate (DEHP)
(iif)  diethyl phthalate (DEP)
(iv)  dimethyl phthalate (DMP)
(w)  polycyclic compounds
i) benzidine
(ii)  dichlorobenzidine
(iii)  diphenylhydrazine
(i)  polychlorinated biphenyls (PCBs)
(x)  polynuclear aromatic hydrocarbons (PAHs)
§)) anthracene
(ii)  benzo(a)pyrene
(iii)  3,4-benzofluoranthene
(iv)  benzo(k)fluoranthene
(v)  fluoranthene
(vi)  fluorene
(vii) naphthalene
(viii) 1l-methylnaphthalene
(ix)  2-methylnaphthalene
(x)  phenanthrene
(xi) pyrene
(y)  thiolane 1,1 dioxide (sulfolane)
(z) Gamma-BHC
(aa) Alachlor
(bb) Asbestos
(cc) Total Trihalomethanes
(dd) Chlorobenzene
(ee) Chromium ITI
(ff) Chromium VI
(29) 2.4-D
(hh) Dalapon
(ii) Dibromochloromethane
(i 1.2-Dibrome-3-chloropropane
1.3-Dichloropropene
(1) Di(2-ethvlhexyl)phthalate
(mm) Dioxin
(nn) Lead acetate
(00) L.ead subacetate
(pp) Methoxychlor
(r) 2.4.5-TP (silvex)
(ss) Bromate
(tt) Carbofuran
(uu) Chlorite
(vv) Di-(2-ethylhexyl) adipate
(ww) Dinoseb
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(xx) Diguat

(vv) Endothall

(zz) Glyphosate

(aaa) Heptachlor epoxide

(bbb) Oxamyl

(ccc) Picloram

(ddd) Trichlorofluoromethane

(eee) 1.1,2-trichloro-1.2,2-trifluoroethane

VII.  20.6.2.3103.A NMAC — NMED’s Proposal to Amend Human Health
Standards

Statement of Position:

NMED proposes to change numeric ground water standards for several toxic pollutants
yet has failed to provide its rationale or any scientific basis for its proposed amendments.
Therefore, Amigos Bravos and GRIP are only able to provide a preliminary statement of position
with proposed changes and statement of reasons. Amigos Bravos and GRIP reserve the right to
amend their statement of position on NMED’s proposed amendments to 20.6.2.3103.A NMAC
and reserve the right to provide additional proposed changes and present additional arguments
pertaining to NMED’s proposed amendments either in rebuttal testimony to be filed on October
13,2017 or at the November 14, 2017 public hearing.

While Amigos Bravos and GRIP generally support updating and strengthening human
health standards for toxic pollutants in ground water, NMED has not provided its rationale or the
scientific basis for why it is not proposing that the WQCC adopt the most stringent standards for
all toxic pollutants Iisted in 20.6.2.7.WW NMAC.

Additionally, though NMED has stated that it “proposes changes to the numeric
standards to bring those standards in line with Maximum Contaminant Levels for each pollutant

as specified by the U.S. Environmental Protection Agency (“EPA”) under the federal Clean

31



Water Act”, NMED has inconsistently applied this rationale to its proposed amendments. See
NMED’s Petition to Amend 20.6.2 NMAC, Statement of Reasons, #7 (May 1, 2017).

Amigos Bravos and GRIP oppose NMED’s proposed amendments to weaken human
health standards for any currently regulated toxic pollutant, such as for barium; toluene; 1,1-
dichloroethylene (1,1-DCE); 1,1,1-trichloroethane (TCA); and vinyl chloride.

Amigos Bravos and GRIP support NMED’s proposed amendments to strengthen human
health standards, such as for arsenic; cadmium; lead; radium-226 & radium-228; polychlorinated
biphenyls (PCB’s); PCE; TCE,; methylene chloride; EDB; 1,1,2-trichloroethane; and benzo-a-
pyrene.

Amigos Bravos and GRIP oppose NMED’s proposed amendment to maintain, rather
than strengthen, the current human health standards for the following toxic pollutants: cyanide;
uranium; 1,1-dichloroethane; and 1,1,2,2-tetrachloroethane.

Amigos Bravos and GRIP support NMED’s proposal to maintain the current protective
standards for the following toxic pollutants: chromium, fluoride, total mercury, nitrate, total
xylenes and PAHs.

Amigos Bravos and GRIP also do not understand why the following new toxic pollutants
NMED has proposed to be added to 20.6.2.7.WW NMAC are not listed under 20.6.2.3103.A
NMAC along with a corresponding numeric standard when EPA and other state environmental
agencies, such as California Environmental Protection Agency, have set Maximum Contaminant
Levels for the following toxic pollutants: hexachlorobenzene (HCB), bromodichloromethane,
chlordane, endrin, heptachlor, perchlorate, toxaphene, dichloromethane,

hexachlorocyclopentadiene, hexachlorocyclohexane (Lindane).
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Finally, Amigos Bravos and GRIP do not support NMED’s proposal to maintain the one

cancer per 100,000 exposed persons risk level contained in 20.6.2.3103.A(2) NMAC.

Statement of Reasons for Changes to NMED’s Proposed Amendments:

1.

The federal Clean Water Act and Safe Drinking Water Act, as well as the New Mexico
Water Quality Act, do not preclude the WQCC from setting standards higher than federal
standards. The federal standards merely serve as a floor for water quality standards — not
a ceiling. The WQCC should adopt the most protective water quality standards to ensure
that New Mexicans have access to safe drinking water. Amigos Bravos and GRIP have
changed NMED’s proposed amendments to include California’s more stringent
standards.

The WQA makes clear that the WQCC shall only adopt water quality standards for
surface and ground waters of the state “based on credible scientific data.” NMSA 1978,
§ 74-6-4(D). The WQCC’s adoption of current standards for barium, toluene, 1,1,1-
trichloroethane and vinyl chloride was based on “credible scientific data” presented at
WQCC public hearings and the WQCC determined those standards were necessary for
the protection of New Mexico’s ground water and public health.

NMED has not been consistent with bringing “standards in line with the Maximum
Contaminant Levels for each pollutant as specified by the U.S. Environmental Protection
Agency (“EPA”) under the federal Clean Water Act” in its proposed amendments to
20.6.2.3103.ANMAC.

NMED’s use of one cancer per 100,000 exposed persons is not sufficiently protective of

human health. EPA’s Methodology for Deriving Ambient Water Quality Criteria for the

Protection of Human Health (2000) recommends use of one cancer per 1,000,000 risk
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level in setting water quality criteria and considers this cancer risk level appropriate for .

the general population. Additionally, both California and Washington utilize the EPA’s t

one cancer per 1,000,000 risk level in setting water quality criteria. NMED has stated

that the purpose of its proposed amendments to 20.6.2.3103.A NMAC is to bring New

Mexico’s standards in line with EPA standards. Updating New Mexico’s cancer risk

level to one cancer per 1,000,000 will accomplish NMED’s purpose..

Amigos Bravos’s & GRIP’s Changes to NMED’s Proposed Amendments:
Amigos Bravos and GRIP, therefore, propose the following changes to NMED’s
proposed amendments as follows:
(1) Numerical Standards
(a) Antimony (Sb) .....ooooriiiiiiii e, 0.006 mg/l
(b) ATSETHC (AS). . oooiiiieicie e e [6-+]0.01 mg/I
(c) Barium (Ba).......ooeeeiiiiiiiiin e H-012-mgA-1.0 me/l
(d) Beryllum (Be)iuvwmmim it i massisessamn rammsmsmesss cmesed 0.004 mg/1
(e Cadmium (Cd)........ooouuieviiooieieeseee e [6-91]0.005 mg/]
H Chromium (Cr)....cooveveieeeiis e 0.05 mg/l
(&) Cyanide (CN)....oooivreiiiei e 8:2-mg/-0.15 mg/l
(h) FII0AE {F). vivoivsus5550555 5555 s mmmsns s e s s s 1.6 mg/I
@) Lead (Ph).c.cvrviiiiiects e [6-8510.015 mg/l
§)] Total Mercury (HE)......cvuveiiiiiiiiiiii s oeee e 0.002 mg/1
(k) Nitrate (NO3 85 N)oo.ooveeeeiee oo 10.0 mg/l
m Nitrite (NO2 @8 N)..oveoviiiiieeiece e 1.0 mg/l
(m) Belentum {Se)uu.msmusnssissimsmsmmrmmrmemrmsesmssssse 08 mg/l
(n) SHVEE (AL oo etesctesseesssssesseeeeee e 0,05 mg/l
(0) TRAHUI (T1). et 0.002 mg/l
() Uranium (U)...cceiieniieeeiieee oo 8:83-mgA- 0.02 mg/l ‘
(q) Radioactivity: Combined Radium-226 & Radium-228............... [38]5 pCinl
r) BENZBNR. ..o ssmimmansismmins oo sssm s 505005507 s s smmone 18-6+6:005-mg/-0.001 mg/]l |
(s) Polychlorinated biphenyls (PCB'S)............covvvvuennnnn. [6-004]0.0005 mg/l .
t) Toluene. .......ooovvveeeiiii 18-75-me/l-0.15 mg/l 5
(u) Carbon Tetrachloride. ................................ [0-01]0:005-mgA 0.0005 me/l :‘
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1,2-dichloroethane (EDC)..............cccoveeevnnnn.. [6-01]0-005-mg/A 0.0005 mg/l

1,1-dichloroethylene (1,1-DCE)..........cccvvneenns £6-80510:007-mgA-0.005 mg/l
+3522-tetrachloroethsdene (PCE).......ccvvvvveenvenennenn, [0-62]0.005 mg/l

432 trichloroethydene (TCE).......ooccoiiiiiiniiiiinnn, [6-1]0.005 mg/1
ethylbenzene..............cooooiviiiiiiii [0-75]0-FmeA 0.3 mo/l
total Xylenes..........covvieiiiiiiiie e, 0.62 mg/l
methylene chloride. co.oovmimmmmminiims i sm s sanessne [6-110.005 mg/1
CHIOTOIOERL. i vomm v i s S s e s 6:1-mg/l-0.08 mg/l
1,1-dichloroethane....................coooviniiiiniinnnld 0-025-mg/-0.0050 mg/l
ethy[ene dibromide (EDB)...........ccveeeererennnrenrnnnnen. [6-666+]0.00005 mg/l
1,1,1-trichloroethane (TCA).......c.covuvirvneieeneennns 16-6610-2-mg/1-0.06 mg/l
1 1 2 trieRIOYORIABNG v crvovramsnnaramiss s s [6:6+]0.005 mg/l
1,1,2,2-tetrachloroethane.............ccocovviviiiiinennnnnnd 0-04-mgA-0.0010 mg/l
vinyl chloride.........cooiiiiiiiii {6:00116-002-mg/1-0.0005 mg/l
PAHs: total naphthalene plus monomethylnaphthalenes................ 0.03 mg/l
benzo—a—pyrene ................................................ [6-660710.0002 mg/!
cis-1,2-dichloroethene. oo vesimiesisimrssneseas 6:07-mgA-0.0060 mg/l
trans-1,2-dichloroethene. ........o.vvvvveineniinieiiennnnnid O-1-mgA-0.0100 me/l
1,2-dichloropropane (PDC)........oiviiuiiieiiei e e ee e 0.005 mg/1
SEYIOIICL o s wion oty S SN T e U PR T SV A B s s 0.1 mg/l

1, 2=l eI OBEIAOIE: s v s s S SR 0.6 mg/l
1,4-dichlorobenzene...................cocoeveieniineineann.s 8:075-mgA-0.0050 mg/l
1,2,4-trichlorobenzene. ...........ccoeeieiirniiiieie e 0.07 mg/l
pentachloropRenol... ..o v iars sessonuion i e s5sbas s ntommnes 0.001 mg/1




(2) Standards for Toxic Pollutants. A concentration shown by scientific information currently

available to the public to have potential for causing one or more of the following effects upon exposure, ingestion, or
assimilation either directly from the environment or indirectly by ingestion through food chains: (1) unreasonably
threatens to injure human health, or the health of animals or plants which are commonly hatched, bred, cultivated or
protected for use by man for food or economic benefit; as used in this definition injuries to health include death,
histopathologic change, clinical symptoms of disease, behavioral abnormalities, genetic mutation, physiological
malfunctions or physical deformations in such organisms or their offspring; or (2) creates a lifetime risk of more
than one cancer per 166,808 1.000.000 exposed persons.

3) Standards for Non-Aqueous Phase Liquids. Non-aqueous phase liquid shall not be

present floating atop of or immersed within ground water, as can be reasonably measured.

B.

Other Standards for Domestic Water Supply

(1) ChIOTAE () ccvnnniiiiiiiniiiiiiiiiaereeeenere s erernssessrsssesssasmors fammn aessneens 250.0 mg/l
(2) CoPPEF (N ai vasvwnssms tums s e s s s S AR50 o n n S o n e 1.0 mg/l
3) TEON (B - cocnsnaibimmmsmmanmsrss e R R e 1.0 mg/l
(4) Manganese (IMIN) .........ouiierieeiiiii e e 8:2-mgA-0.05 mg/l
[EBIIE5)  PREROls; oo unsssvssvissinsisssiiiaisheionsommemmmuneasmennssmenns e 0.005 mg/l
[ERN6) Sulfate/(BOL) wsoismiivoesssssiessi e v i ses i S5 5 7 tmm s cmcme 600.0-mg/-250 mg/l
[€83)(7) Total Dissolved Solids (TDS) ...uuivvueeieneeeeevreierecereennnaneesns 1000-0-mgA-500 me/l
[EDI(B) ZiNC (ZN) ceniitiiiineit et 10-0-mg/l-5 mg/l
LI )P H et between 6 and 9
(10) Methyl tertiary-butyl ether (MTBE).............ccouivimeeeeeeereenens. 61-mg/l-0.013 mg/l
Standards for Irrigation Use

(1 Aluminum (AT, oo e 5:0-mgA-1.0 mg/l
2) Boron (B) couuei e 0-75-mgA-0.7 mg/l
3) CObA Oy oo S T i s s i s i s el 0.05 mg/l

4 Molybdemum (MO) «cvuusausisiaasiie s sty vbeionim it smine s oo s nns samas sases 1.0 mg/l

) NICKE] (INT) ©eee e 6:2-mg/-0.1 mg/l
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VIIL.  20.6.2.3103.A NMAC - NMED’s Proposal to Amend Applicability of
Certain Human Health Standards

Statement of Position:

NMED proposes to delay application of its revised human health standards for arsenic,
cadmium, lead, combined radium-226 & radium-228, benzene, PCBs, carbon tetrachloride,
EDC, PCE, TCE, methylene chloride, EDB, 1,1,2-trichloroethane and benzo-a-pyrene, to past
and current water discharges (as of July 1, 2017) until July 1, 2020. NMED also proposes to
limit application of its revised human health standards for arsenic, cadmium, lead, combined
radium-226 & radium-228, benzene, PCBs, carbon tetrachloride, EDC, PCE, TCE, methylene
chloride, EDB, 1,1,2-trichloroethane and benzo-a-pyrene by not requiring sites for which the
Secretary has approved an abatement completion report pursuant to 20.6.2.4112 NMAC to
comply with the newly revised standards “unless the secretary notifies the responsible person
that the site is a source of these contaminants in ground water at a place of withdrawal for
present or reasonably foreseeable future use at concentrations in excess of the standards of this
section”.

Amigos Bravos and GRIP oppose NMED’s proposed amendments in their entirety for the

following reasons.

Statement of Reasons for Changes to NMED’s Proposed Amendments:

1. A revised human health standard for a toxic pollutant discharged to ground water should
be applied immediately to all regulated entities.

2. A currently regulated entity should be required to demonstrate that it needs additional
time to comply with more stringent standards. The appropriate place to provide a

compliance schedule with newly revised human health standards is in a regulated

37



facility’s permit, on a permit-by-permit basis. For example, under the federal Clean
Water Act, compliance schedules for human health standards are not provided in the
Act’s implementing regulations, but rather in an NPDES permit.

3. NMED’s proposed amendments do not adequately address the issue of grandfathering
sites currently under abatement. Sites for which the secretary has approved an abatement
completion report should be required to meet any newly revised standards. These sites
should not be exempt from human health standards of any toxic pollutant provided under
20.6.2.3103.A NMAUC, but rather should be required to demonstrate their need for
additional time to come into compliance with newly revised and adopted standards.

Amigos Bravos’s & GRIP’s Changes to NMED’s Proposed Amendments:
Amigos Bravos and GRIP therefore propose to delete NMED’s proposed amendments in

their entirety as follows:

[Note: For purposes of application of the amended numeric uranium standard to past and
current water discharges (as of 9-26-04), the new standard will not become effective until
June 1, 2007. [E ater-discharpe : i i

)

standard i affa a0 £ N4
b gt > O
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IX.  20.6.2.1210 NMAC - NMED’s Proposal to Amend Requirements for
Variance Petitions

Statement of Position:

NMED proposes to amend requirements for variance petitions. Amigos Bravos and
GRIP oppose in part and support in part NMED’s proposed amendments. Amigos Bravos and
GRIP oppose NMED’s proposed amendment to remove the current five-year limit for variances
to allow polluters to contaminate ground water and surface water in perpetuity. Amigos Bravos
and GRIP support NMED’s proposed amendments to require petitioners for variances to “state in
detail how any water pollution above standards will be abated” and to “state the period of time
for which the variance is desired including all reasons, data, reports and any other information
demonstrating that such time period is justified and reasonable”.

Statement of Reasons for Changes to NMED’s Proposed Amendments:

1. The WQA states that, “The commission may only grant a variance conditioned upon a
person effecting a particular abatement of water pollution within a reasonable period of
time.” NMSA 1978 (as amended by NMSA 1978, Section 74-6-17), Section 74-6-4(H)
(emphasis added). The current five-year limit for variances complies with and
implements this provision of the WQA. NMED’s intent behind its proposed amendment
removing the current five-year limit for variances is to have variances issued for “the life
of the facility”. See NMED “Hit List for Regulation Changes as discussed on
11/9/2015.” Variances issued for “the life of the facility” would therefore violate §74-6-
4(H).

2. The WQA also provides that a variance “may not be extended or renewed unless a new

petition is filed and a public hearing is held.” 1d. (emphasis added). Therefore, when a
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facility submits a petition for an initial variance, renewal or extension of a variance, a
public hearing must be held. NMED’s proposed amendment to remove the five-year
limit for variances and for NMED to conduct an administrative review every 5 years (of
the term of the variance) is the functional equivalent of a variance renewal or extension,
and therefore a public hearing must be held on any decisions to renew or extend a
variance. This statutory requirement cannot be changed by regulatory amendment.
Under current regulations variances have a five-year limit, which parallels the WQA’s
five-year limit for permits. See Section 20.6.2.1210.D NMAC and NMSA 1978, § 74-6-
5(I). The WQA does not authorize a variance to exceed the term of a permit. § 74-6-
5(I).

The removal of the five-year limitation for variances would also authorize NMED to
eliminate the mandatory holding of a public hearing on petitions for variances (whether
new petitions, extension petitions, or renewal petitions) by issuing variances “for the life
of the facility™.

Providing a variance for the life of a facility will give industry incentive to petition the
WQCC for variances at an unprecedented level. Neither the WQCC nor NMED currently
has the resources to respond to the substantial increase in variance petitions that will most
likely result from the removal of the five-year limitation for variances.

To approve variances for the life of a facility will undermine NMED’s proposed
amendment to strengthen human health standards of toxic pollutants discharged to
ground water.

In the alternative, if the WQCC determines that removal of the five-year limit for

variances is lawful under the WQA, Amigos Bravos and GRIP propose alternative
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language for the WQCC’s consideration. The proposed alternative language for

20.6.2.1210.E, -F, -G, and —-H NMAC originates from the New Mexico Solid Waste Act

regulations for variances. See 20.9.2.15.C, -D, -E, and —F NMAC. Proposed alternative
language for 20.6.2.1210.I NMAC requires petitioners to appear before the WQCC as a
condition precedent for the WQCC’s consideration and approval of a variance petition.

Amigos Bravos’s & GRIP’s Changes to NMED’s Proposed Amendment:

Therefore, Amigos Bravos and GRIP propose the following changes to NMED’s
proposed amendments:
20.6.2.1210 VARIANCE PETITIONS:

A. Any person seeking a variance pursuant to NMSA 1978, Section 74-6-
4(H)[&] shall do so by filing a written petition with the commission. The petitioner may
submit with his petition any relevant documents or material which the petitioner believes
would support his petition. Petitions shall;

(1) state the petitioner's name and address;
(2)  state the date of the petition;
(3)  describe the facility or activity for which the variance is sought;

(4)  state the address or description of the property upon which the
facility is located;

(5)  describe the water body, ex watercourse, or aquifer affected by
the discharge for