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Oil and Gas Sector – Ozone Precursor Pollutants

NMOGA’S PROPOSED STATEMENT OF REASONS
INTRODUCTION
1. The matter comes before the New Mexico Environmental Improvement Board (the “Board”) upon a petition filed by the New Mexico Environment Department (“NMED” or “Department”) proposing adoption of 20.2.50 NMAC,[footnoteRef:2] which sets forth standards to regulate ozone precursor pollutants from the oil and gas sector.  [2:  Unless otherwise specified, all references to 20.2.50 NMAC refer to the Department’s December 16, 2021 redline circulated to the parties. The Department circulated another draft on January 18, 2022. Where significant, we refer to changes made therein. ] 

2. NMED filed the petition for regulatory change on May 6, 2021. On June 8, 2021, issued an Order of Hearing Determination and Hearing Officer Appointment. The order scheduled the public hearing to begin September 20, 2021. The order directed parties intending to present technical testimony to submit notices of intent to present direct technical testimony, including written testimony and exhibits, by July 28, 2021. The order also directed such parties to submit pre-filed rebuttal testimony and exhibits no later than September 6, 2021. The Board appointed Felicia Orth to act as hearing officer. 
3. The following parties submitted entries of appearance in this matter: Conservation Voters New Mexico; Dine C.A.R.E.; Earthworks; Natural Resources Defense Council; San Juan Citizens Alliance; Sierra Club; 350 New Mexico; Environmental Defense Fund; New Mexico Oil and Gas Association; Oxy USA Inc.; Kinder Morgan, Inc.; El Paso Natural Gas Company, LLC; Transcolorado Gas Transmission Co., LLC; Natural gas Pipeline Company of America, LLC; NGL Energy Partners LP; Solaris Water Midstream, LLC; OWL SWD Operating, LLC; Goodnight Midstream, LLC.; Independent Petroleum Association of New Mexico;  New Mexico Environmental Law Center; Center for Civic Policy and NAVA Education Project; 350 Santa Fe; and The Gas Compressor Association.
4. The parties submitted pre-filed written direct technical testimony on Jul 28, 2021, and pre-filed written rebuttal technical testimony on September 6, 2021.
5. The hearing began on September 20, 2021, in Santa Fe, New Mexico and concluded on October 1, 2021. The hearing was conducted virtually due to the COVID-19 pandemic. The public had ample opportunity to participate in the hearing. 
6. This petition seeks the adoption of state-only rules. The rule is not intended to be submitted to the U.S. Environmental Protection Agency (“EPA”) for integration into New Mexico’s State Implementation Plan. Baca Testimony, Tr. 1:259:5-9.
LEGAL AUTHORITY
7. Congress enacted the Clean Air Act (“CAA”) in 1970 to address a variety of air pollution problems. A central piece of this legislation was the directive that the Environmental Protection Agency (“EPA”) promulgate primary and secondary national ambient air quality standards (“NAAQS”) for six criteria pollutants: PM10 and PM2.5, SO2, NO2, CO, lead and ozone. 42 U.S.C.  7409(a). 
8. Primary standards must be set at the level necessary to protect public health, secondary NAAQS must be set at the level necessary to protect the public welfare from any known or anticipated adverse effects, and both standards must be set with an adequate margin of safety. EPA must review the standards every 5 years to evaluate their adequacy and, if necessary, make adjustments. Within 3 years of EPA setting a standard, each state must develop and submit a state implementation plan (“SIP”) to EPA that provides for the implementation, maintenance, and enforcement of the NAAQS within each air quality control region of the state.  
9. The federal CAA also requires EPA to develop various other standards to combat air pollution, including standards for new sources of air pollution, 42 U.S.C. 7411, standards for sources of hazardous air pollutants, Id. 7412, and standards for the construction of new major sources and major modifications of existing major sources. 42 U.S.C., Chapter 85, Subchapter I, Parts C and D. 
10. New Mexico has responsibility under the Clean Air Act to ensure federal standards are met. The NAAQS, SIPs, and other federal standards serve as minimum requirements for sources of air pollution throughout the country, and states cannot authorize or allow operation of sources in ways that contravene these federal requirements.
11. State authority to combat air pollution is not limited to implementing those standards necessary to attain and maintain the NAAQS or implement other federal CAA requirements. States may adopt or enforce any emissions standard or requirement respecting control or abatement of air pollution that is more stringent than federal law, so long as state law authorizes such measures and the provisions are not impermissible for some other reason, such as federal preemption. 42 U.S.C. 7416. 
12. The state law governing Board’s authority to issue rules in this rulemaking is NMSA 1978, § 74-2-5.C, which requires the Board to adopt a plan, including rules, to control emissions of oxides of nitrogen and volatile organic compounds to provide for attainment and maintenance of the primary ozone NAAQS in areas of the state where the ozone concentrations exceed ninety-five percent of the primary NAAQS. 
13.  The legislature has imposed meaningful limits on Board’s rulemaking authority under this section. The Board must both determine that there is substantial evidence to support the exercise of the limited statutory authority for this rulemaking and must consider a number of factors specified in the Air Quality Control Act in weighing the evidence and determining how to act on this petition for rulemaking. 
14. Under New Mexico’s Open Meeting law, the Board must provide “reasonable notice to the public” of any meetings where a majority or quorum of the Board discusses the adoption of a proposed rule, regulation or formal action. NMSA 1978, § 10-15-1. “Compliance with prescribed notice requirements is a prerequisite to any valid action by a government entity, and failure to give proper notice constitutes a jurisdictional defect rendering action of that entity null and void.” N.M. Att'y Gen. Op. No. 90-29 (Dec. 20, 1990). The Board cannot issues rules that go beyond the substance of the public notice. 
15. The Board also must consider and “give the weight it deems appropriate to all facts and circumstances, including: (1) character and degree of injury to or interference with health, welfare, visibility and property; the public interest, including the social and economic value of the sources and subjects of air contaminants; and technical practicability and economic reasonableness of reducing or eliminating air contaminants from the sources involved and previous experience with equipment and methods available to control the air contaminants involved.” While the Board has latitude in assigning weight to these factors, it must consider each to determine the weight that should be assigned. 
16. The Board cannot issue state rules more stringent than the federal counterparts unless it makes a “determination, based on substantial evidence and after notice and public hearing, that the proposed rule will be more protective of public health and the environment.” NMSA 1978, § 74-2-5.G. This requires the Board to find, based on substantial evidence, that the proposed standard will provide greater protection to public health and the environment by improving the state’s ability to attain and maintain the ozone NAAQS. See § 74-2-5.G (requiring rule to be “more protective of public health and the environment”); 42 U.S.C. 7409(b) (requiring NAAQS to be protective of public health and welfare). 
17. Proposals that call for control of air toxics or control of ozone precursors in ways that do not demonstrably mitigate ozone are not within the Board’s authority in this rulemaking because the statutory authority relied upon under NMSA 1978, § 74-2-5.C. and the public notice provided do not contemplate adopting rules that do not benefit the attainment and maintenance of the ozone NAAQS as part of this rulemaking.
18. A proposal must provide a demonstrable benefit towards attaining or maintaining the primary ozone standard. If a proposal does not, it is not made “to provide for attainment and maintenance of the standard,” and it is beyond the scope of Board’s authority under NMSA 1978, § 74-2-5.C. 
NMOGA WITNESSES
19. Several technical witnesses provided testimony on behalf of NMOGA. 
20. John Smitherman, Senior Advisor to NMOGA, provided testimony regarding the scope of the rule’s coverage under 20.2.50.2 NMAC; various definitions under 20.2.50.7 NMAC; engines and turbines under 20.2.50.113 NMAC; compressor seals under 20.2.50.114 NMAC; leak detection and repair under 20.2.50.116 NMAC; natural gas well liquid unloading under 20.2.50.117 NMAC; hydrocarbon liquid transfers under 20.2.50.120 NMAC; pig launching and receiving under 20.2.50.121 NMAC; pneumatic controllers and pumps under 20.2.50.122 NMAC; storage vessels under 20.2.50.123 NMAC; and well workovers under 20.2.50.124 NMAC. Mr. Smitherman was a credible witness.
21. Adam Meyer, Principal/VP of US Operations for Valor EPC, provided testimony regarding control devices and related definitions under 20.2.50.115 NMAC; pneumatic controllers and pumps under 20.2.50.122 NMAC; and storage vessels under 20.2.50.123 NMAC. Mr. Meyer was a credible witness.
22. Justin Lisowski, Rotating Equipment Engineer for Valor EPC, provided testimony regarding engines and turbines under 20.2.50.113 NMAC; compressor seals under 20.2.50.114 NMAC; and heaters under 20.2.50.119 NMAC. Justin Lisowski was a credible witness. 
23. Dennis McNally, Senior Scientist at Alpine Geophysics, LLC, provided testimony regarding the modeling impacts of proposed 20.2.50 NMAC. Mr. McNally was a credible witness.
24. Ken Nichols, National Practice Leader for Geologic Carbon Sequestration at Tetratech, testified regarding the Department’s produced water management unit proposal under 20.2.50.126 NMAC. Mr. Nichols was a credible witness.
25. John Dunham, Managing Partner at Dunham & Associates, provided testimony regarding the economic impacts of proposed 20.2.50 NMAC. Mr. Dunham was a credible witness.
26. Marise Textor, Senior Advisory Consultant at EHS Regulatory Strategies & Advocacy, provided testimony on glycol dehydrator standards under 20.2.50.118 NMAC and pig launching and receiving standards under 20.2.50.121 NMAC. Ms. Textor was a credible witness. 
MODELING & OZONE IMPACTS
27. The Board is authorized to adopt a plan, including rules, to control emissions of oxides of nitrogen and volatile organic compounds. NMSA 1978, § 74-2-5.C. This authority is limited to those measures necessary “to provide for attainment and maintenance of the standard.” Id.
28. To assess the impacts of proposed Part 50, NMED contracted with a team consisting of the Western States Air Resource Council and Ramboll US Consulting, Inc. to conduct photochemical grid modeling (“PGM”) in support of the Department’s Ozone Attainment Initiative. The study was conducted from April 2020 to May 2021.
29. The PGM is the best evidence on whether the rule provides “for attainment and maintenance of the standard.” 
30. Ralph Morris, witness for NMED; Dennis McNally, witness for NMOGA; Mr. Blewitt, witness for IPANM; and Tammy Thompson, witness for EDF testified regarding the ozone impacts of proposed part 50 in New Mexico based on the PGM. 
31. Ralph Morris testified that the “requirements of Part 50 are estimated to reduce projected 2028 future year ozone design values at New Mexico monitoring sites by between -0.2 to -1.5 ppb.” NMED Exhibit 106:11:9-11. This impact ranges from .28% to 2.14% of the 70-ppb standard. 
32. Ralph Morris testified further that “given its mostly rural nature, . . . ozone formation due to New Mexico anthropogenic emissions is primarily NOx sensitive across most of New Mexico,” although some isolated areas exhibit greater VOC sensitivity on some days. NMED Exhibit 106:61:3-12.
33. The modeling also shows that most ozone in NM is from emission sources outside of New Mexico or from biogenic emissions within New Mexico, which are not related to oil and gas activity. NMOGA Exhibit A4:11:18-19.
34. Despite the significant controls imposed by part 50, the “ozone air quality benefits of the proposed rule are quite modest, and what impacts the rule does have are primarily the result of the NOx control measures. Additional controls on oil and gas VOC emissions are not an effective means of controlling ambient ozone levels in New Mexico, except for possibly in a very limited area in northeastern San Juan County.” NMOGA Exhibit A4:16. 
35. Mr. Morris testified that adding 670 tons of NOx emissions would have “no material effect on ozone results.” Tr. 2:381:1-12; 2:398:9-14. As such, if any standard anticipated to provide reductions less than this threshold are not adopted and the anticipated reductions are added back to the inventory, the increase will not have an impact on ozone attainment or maintenance. Moreover, because most areas are VOC sensitive, emissions increases or reductions of greater than 670 tons per year of VOC would also have no material effect on ozone results in most of New Mexico. This is also supported by the testimony of Mr. McNally who testified that adding or subtracting VOC emissions in excess of a thousand tons of VOC would have no demonstrable impacts on ozone concentrations. Tr. 2:494:22-25 – 495:1-5
36.  The Board puts significant weight on the fact that some VOC controls do not demonstrably reduce ozone concentrations in meaningful ways. The Board finds that VOC controls that do not reduce emissions by at least 1,000 tons VOC are not warranted because there is not adequate evidence to conclude that they will meet the objectives of this rulemaking. 
ECONOMIC REASONABLENESS
37. The Board is required to give the weight it deems appropriate to the “economic reasonableness” of the proposed rule. NMSA 1978, § 74-2-5.G.
38. The Board finds that oil and gas production in New Mexico is a significant contributor to economic activity in the state and generates significant tax revenue and royalties.
39. John Dunham, technical witness for NMOGA, supplied the only comprehensive economic analysis of the rule. NMOGA Exhibit A6. NMED did not supply a comprehensive economic analysis, although it provided rebuttal testimony responding to Mr. Dunham’s analysis. NMED Rebuttal Exhibit 19. 
40. Mr. Dunham testified that “the rule would cost oil and natural gas producers in the state a minimum of $3.8 billion 2020 dollars in direct administrative and operational costs over a 5-year period, with the bulk of these costs occurring in the first year or two.” NMOGA Exhibit A6:2:13-15. Mr. Dunham estimated that this “could lead to a loss of as many as 3,217 jobs in the petroleum production industry in New Mexico and cost the state’s economy $674.2 million annually. In addition, the state and its localities would receive almost $22.9 million less in tax revenue from businesses and employees in the oil and gas industry. This does not include reduced royalty and severance tax revenues resulting from lower production.” Exhibit A6, “Estimated Costs of Proposed Ozone Precursor Rule on Oil and Natural Gas Development in New Mexico,” at 1.
41. NMED witnesses Brian Palmer and Susan Day testified that Mr. Dunham’s cost estimates were not well supported. NMED Rebuttal Exhibit 19. NMED estimated the costs of the rule to be $338 million per year, amounting to $1.7 billion in costs over 5 years. NMED Rebuttal Exhibit 19:2:19. NMED witnesses later revised this estimate to be $215 million per year or $1.1 billion in costs over 5 years. Tr. 3:795:5-10. 
42. Unlike the $3.8 billion 5-year cost provided by Mr. Dunham, Mr. Palmer and Ms. Day’s 5-year estimate of $1.1 billion did not include all costs for the life of the rule. Tr. 3:820:4-7. NMED witnesses testified that they estimated the costs of the rule would be incurred over 15 years instead of 5 years. Tr. 3:808:8-17. Based on NMED’s estimated annualized costs of $215 million per year, the total costs of the rule over 15 years would be $3.2 billion. Tr. 3:832:13-16. Although NMED witnesses testified that they lacked sufficient information to evaluate Mr. Dunham’s report and identified miscellaneous errors, NMED’s $3.2 billion estimates for the total cost of the rule is consistent with Mr. Dunham’s $3.8 billion estimate and confirms that the rule will have significant impacts on the New Mexico economy. 
43. Board gives significant weight to the economic impacts of the rule. As detailed below, Board finds that adopting provisions of the proposal that impose significant costs without providing a commensurately significant contribution to ozone reductions would not be consistent with Board’s mandate to consider economic reasonableness. 
SCOPE, 20.2.50.2 NMAC
44. Per 20.2.50.2 NMAC, NMED’s proposal would apply “to sources located within areas of the state under the Board’s jurisdiction that, as of the effective date of this Part or anytime thereafter, are causing or contributing to ambient ozone concentrations that exceed ninety-five percent of the national ambient air quality standard for ozone, as measured by a design value calculated and based on data from one or more Department monitors. As of the effective date, sources located in the following counties of the state are subject to this Part: Chaves, Dona Ana, Eddy, Lea, Rio Arriba, Sandoval, San Juan, and Valencia.”
45. The design value is the three-year average of the fourth highest maximum daily average 8-hour ozone concentration based on quality assured monitoring data. The Department has defined the geographical applicability of the rule by the design value measured within a county. Having chosen the “county” as a basis for its proposed rule, the Department must justify its proposal on that basis by demonstrating that the counties that would be subject to regulation have a design value exceeding 95% of the primary standard. 
46. The Board’s authority to adopt regulations is limited to those areas of the state exceeding 95 percent of the primary NAAQS: “Rules adopted pursuant to this subsection shall be limited to sources of emissions within the area of the state where the ozone concentrations exceed ninety-five percent of the primary national ambient air quality standard.” NMSA 1978, § 74-2-5.C.
47. If an area of the state does not have a design value established or does not have a design value exceeding 95% of the standard, the Board lacks authority to promulgate regulations under NMSA 1978, § 74-2-5.C.  
48. The only monitor in Rio Arriba County has a design value less than 95% of the ozone NAAQS. Tr. 1:301:17-21.  The Board lacks authority to apply this rule to Rio Arriba County. 
49. Chavez County does not have a design value established.  Tr. 1:191:12-18.  Although Chavez County “contributes” to the ozone problem, the “contribution” aspect of Section 74-2-5.C goes to the types of sources contributing to the ozone problem and not to the areas of the state subject to the rule.  Because Chavez County does not have an established design value, the Board lacks authority to apply this rule to Chavez County.
50. The Board finds that it lacks a statutory basis to apply Part 50 to sources located within Chavez and Rio Arriba County. 
DEFINITIONS, 20.2.50.7 NMAC
51. Mr. Meyer, witness for NMOGA, testified credibly that some emissions cannot be avoided during maintenance of a closed vent system. The current NMED proposal requires that there be “no loss of VOC emissions,” which the Board finds is not technically feasible. The Board finds that the phrase “during operation” should be added to the end of the definition of “Closed Vent System” at 20.2.50.7.F NMAC to address this concern, consistent with NMOGA’s final redline of 20.2.50 NMAC submitted on January 20, 2022 (hereinafter “NMOGA Final Redline”).  
52. The definition of “Control Device” under 20.2.50.7.K NMAC excludes “VRU or other equipment used primarily as process equipment.” Ms. Bisbey-Kuehn testified that “the Department intends to regulate only those vapor recovery units utilized to meet the emission standards under this part . . . within section 115, and so process VRUs are not regulated under Section 115.” The Board finds that VRUs operated primarily as process equipment are not being operated as control devices and do not meet the definition of a “Control Device” under 20.2.50.7.K NMAC.
53. The definition of “Design Value” under 20.2.50.7.M NMAC is necessary to clarify section 20.2.50.2 NMAC, which uses the term “design value” to describe how the Department evaluates which counties exceed 95% of the primary ozone standard. Tr. Mr. Baca, 1:317:4-8. Based on witness testimony, the Board finds that design values are calculated based on monitoring data obtained from monitoring stations. Mr. Ahr, witness for NMED, testified, “The NAAQS is met at an ambient air monitoring site when the three-year average of the fourth-highest daily maximum 8-hour average ozone concentration, or the design value, is less than” the standard. Tr. 1:187:18-25. Mr. Ahr also confirmed that “those counties without a monitoring station don’t have . . . design values calculated.” Tr. 1:193:2-6. To clarify the nature of how design values are determined, the Board finds that the phrase “at an ambient ozone monitor” should be appended to 20.2.50.7.M NMAC, consistent with the NMOGA Final Redline. 
54. Mr. Smitherman testified that there can be a significant time delay between when a first well being served by a well production facility is completed and when it begins normal production to sales, and the phrase “but no later than the end of well completion operations” should therefore be struck. Smitherman testimony, NMOGA Exhibit 41:3:12-28. The Board adopts this change consistent with the NMOGA Final Redline.
55. The definition of existing includes the concept of modification, but modification is not otherwise defined or used throughout the Department’s proposal. Instead, technical testimony indicates that reconstruction is the primary consideration. Tr. 6:1705:13-17. The Board finds that the modification concept should be removed from 20.2.50.7.P NMAC and elsewhere where it appears in the rule, consistent with the NMOGA Final Redline.  
56. The definition of “Construction” under 20.2.50.7.J NMAC excludes “relocations or like-kind replacements of existing equipment.” Mr. Smitherman, technical witness for NMOGA, testified credibly that if relocation or like-kind replacement of engines/compression equipment manufactured or remanufactured prior to the effective date of this rule causes an “existing” unit to have to meet “new” unit emissions requirements, it will disincentivize the industry from efficient and beneficial practices and will increase emissions due to less optimized engine/compressor sizing and less effective major maintenance. Smitherman testimony, NMOGA Exhibit 41; Tr. 3:29-39 – 4:1-21. No party provided significant testimony opposing this language. The Department testified that it agreed with this change.  Bisbey-Kuehn testimony, NMED Reb. Exhibit 1:28:13-18.  The Board finds this language is supported by substantial evidence and adopts it consistent with NMED and NMOGA’s Final Redline.
57. The definition of “Hydrocarbon liquid” under 20.2.50.7.T NMAC excludes produced water. This has the effect of excluding produced water from the definition of “liquid transfer” under 20.2.50.7.Y NMAC. NMED supports this language. Mr. Smitherman testified that produced water contains a very small amount of hydrocarbon liquids and that regulating produced water as a hydrocarbon liquid would result in insignificant emissions reductions and high costs. Smitherman testimony, NMOGA Exhibit 41; 5:30-40; 6:6-30. The Department agreed.  NMED Reb. Exhibit 1:16:15-17.  No party provided significant testimony opposing this language. The Board finds this language is supported by substantial evidence and the weight of evidence.
58. The definition of “occupied area” in 20.2.50.7.FF. includes “an outdoor venue or recreation area, such as a playground, permanent sports field, amphitheater, or similar place of outdoor public assembly.” On Day 8 of the hearing, Mr. Smitherman announced NMOGA’s willingness to conduct weekly AVOs and quarterly OGI or Method 21 surveys. Tr. 8:2708:15-25 – 2712:1-9. Per the Board’s request, Mr. Smitherman and NMOGA submitted proposed language. NMOGA Exhibit 64. In that proposal, Mr. Smitherman proposed striking the word “recreation area.” NMOGA Exhibit 64:1:23. In the NMOGA Final Redline, it has proposed a similar revision, clarifying that “outdoor venue or recreation area does not include areas normally used for dispersed recreation, such as non-developed areas of national forests, parks, or similar reserves.” The Board finds this latter revision provides greater clarity on the “occupied area” concept and appropriately excludes areas of dispersed recreation that would not ordinarily be considered a “place of outdoor public assembly.” The Board adopts the definition of “occupied area” contained in the NMOGA Final Redline.
59. Jeremy Nichols, technical witness for WildEarth Guardians, testified that the definition of “Potential to emit” in 20.2.50.7.MM NMAC should be revised to include pre-production operations, such as well pad construction and drilling activities. Mr. Baca testified on behalf of NMED that the Department opposes making the definition of “potential to emit” inconsistent between Part 50 and the Department’s permitting programs. Baca Testimony, Tr. 5:1342:9-15. Mr. Baca also testified that the proposal would infringe on another agency’s jurisdiction and is not supported by emissions data, control options, or any technical or economic feasibility data. Tr. 5:1342:9-25. The Board finds that the proposal to include pre-production operations, such as well pad construction and drilling activities, in the definition of potential to emit is not supported by substantial evidence or the weight of the evidence. 
60. NMED’s proposed definition of “Produced water” under 20.2.50.7.NN does not include drilling liquids. Mr. Smitherman testified credibly that liquids associated with drilling should not be included in the definition of produced water because they are not produced by the well and contain extremely low quantities of VOCs, if any. NMOGA Exhibit 41:7:32-29 – 8:1-4. The Board finds that including drilling liquids in the definition of “produced water” is not supported by substantial evidence or the weight of the evidence and adopts the language in the NMOGA Final Redline.
61. The definition of “Responsible official” under 20.2.50.7.TT NMAC allows corporations to delegate responsibilities for compliance with Part 50 to any “duly authorized representative.” Mr. Smitherman testified, “corporations have the ability to designate appropriate representatives who are knowledgeable and accountable regardless of their business structure.” NMOGA Exhibit 41:8:14-21. The Board finds that the inclusion of any duly authorized representative is well-founded and supported by substantial evidence and the weight of the evidence and adopts the language in NMED’s final redline. 
62. NMED proposes adding a definition for “Standalone tank battery” at 20.2.50.7.WW. NMAC (“a tank battery that is not designated as associated with a well site, gathering and boosting station, natural gas processing plant, or transmission compressor station”). NMED also proposes requiring under 20.2.50.7.AAA NMAC that owners and operators designate whether a tank battery is standalone or a component of another facility type, such as a well site or gathering and boosting station. Prior to this change, Mr. Smitherman testified that the use of the term “tank battery” throughout the rule was problematic because tank batteries are often components of other facility types. NMOGA Exhibit 41:8:31-39 - 9:1-10. For example, whereas section 20.2.50.114 NMAC applies to reciprocating compressors located at tank batteries, it does not apply to reciprocating compressors located at well sites. Because tank batteries are often components of well sites, owners and operators would not have clarity on whether compressors associated with tank batteries located at well sites were subject to section 114. Tr. 4:1119:1-10. NMED’s proposed definition for standalone tank battery and related changes to the definition of tank battery clarify the applicability of part 50 to tank batteries and related equipment. The Board finds that NMED’s proposed changes are supported by substantial evidence and the weight of the evidence.
63. The term “Tank battery” under 20.2.50.7.AAA NMAC does not include storage vessels at saltwater disposal facilities. The proposed rule also excludes saltwater disposal facilities generally from Part 50. See 20.2.50.111.D NMAC. Mr. Smitherman credibly testified that tanks “associated exclusively with a saltwater disposal well/facility (SWD) should not be included in the requirements of this rule as produced water routed through or stored in such tanks contains mostly water with perhaps a very small skim of hydrocarbon liquid that is already flashed to a non-volatilizing liquid and therefore has very low potential for VOC emissions. The cost to try to manage any small amounts of vapors associated with such tanks at an SWD facility would be enormously expensive on a $/VOC emission basis and would be economically infeasible.” NMOGA, Exhibit A1:13:18-24. Ms. Bisbey-Kuehn testified that it is not the intent of the Department to regulate saltwater disposal facilities. NMED Rebuttal Exhibit 1, 11:17-19. No other party presented significant testimony opposing this exclusion. The Board finds that NMED’s proposal to exclude saltwater disposal facilities is supported by substantial evidence and the weight of the evidence.
64. The term “Tank Battery” under 20.2.50.7.AAA NMAC of NMED’s proposal does not include storage vessels at produced water management units. Storage vessels at produced water management units are regulated under 20.2.50.126.B.3. NMAC, which requires such vessels to either be controlled consistent with section 123 requirements or be subjected to a VOC minimization plan if section 123 controls are technically infeasible without supplemental fuel. As Mr. Kim, technical witness for Commercial Disposal Group, testified, these tanks have low hydrocarbon concentrations in the vapor stream. Tr. 9:2933:6-20. Consequently, “facilities with very low emissions can end up increasing total VOC and NOx emissions with the use of supplemental fuel in order to combust the vapors.” Tr. 9:2933:10-12. The Board finds that adopting an option to implement an alternative VOC minimization plan if supplemental fuel would be required to comply with section 123 requirements is reasonable and supported by substantial evidence and the weight of the evidence and adopts these concepts as they are contained in NMED’s final redline. 
65. The term “Storage vessel” in 20.2.50.7.ZZ NMAC does not include a “floating roof tank complying with 40 CFR Part 60, Subpart Kb.” Mr. Smitherman testified that floating roof tanks do not have a head space with a gaseous area above the liquid that could contain vapors and that such tanks are more appropriately governed by standards under 40 C.F.R. Part 60, Subpart Kb. Tr. 4:1227:4-23 – 4:1228:1-7. No other party presented significant evidence on this issue. The Board finds that excluding floating roof tanks from the definition of storage vessels under Part 50 is supported by substantial evidence and the weight of the evidence. 
APPLICABILITY, 20.2.50.111 NMAC
66. The Department’s proposal at 20.2.50.111.B NMAC requires an engineer to perform potential to emit calculations, which would prohibit air quality consultants from performing this task. The record does not support this requirement.  NMED’s testimony is that requiring an engineer to perform this assessment offers a greater level of assurance in design.  See Bisbey-Kuehn testimony, Tr. 4:1157:17-4:1158:6; 4:1161:4-22.  NMED admitted, however, that an engineer is not required for even complex permitting potential to emit calculations.  Bisbey-Kuehn testimony, Tr. 4:1161:23-4:1162:4.  Industry representatives testified that many professional engineers have no relevant expertise and that air quality consultants or compliance specialists, versed in how the air program determines potential to emit, were likely more qualified.  See Marquez testimony, 5:1474:20-5:1475:25; Oxy, Davis Testimony, Tr. 4:1183:4-19; 4:1184:4-20.  (IPANM).  Oxy noted that for its 645 facility and 2,745 wells, this requirement could add nearly 6,780 engineering hours, at a cost of over $800,000.  Holderman testimony, Tr. 4:1195:16-4:1196:7.    The Board finds that the requirement that an engineer perform potential to emit calculations is not supported by substantial evidence and the weight of the evidence and that Part 50 should authorize a qualified air consultant to perform this task, consistent with the NMOGA Final Redline.
67. The labor required to assess the applicability of this rule is extensive.  Ms. Bisbey-Kuehn testified that there are thousands of pieces of equipment subject to proposed Part 50.  Bisbey-Kuehn testimony, Tr. 9:2894:8-11.  Oxy noted that for its 645 facility and 2,745 wells, this requirement could add nearly 6,780 engineering hours, at a cost of over $800,000.  Holderman testimony, Tr. 4:1195:16-4:1196:7.  Based on this testimony, the Board finds that Part 50 should provide at least two years to complete the certified calculations required to assess applicability for existing sources.
GENERAL PROVISIONS, 20.2.50.112 NMAC
68. Part 50 requires various equipment to be maintained consistent with manufacturer specifications or good engineering and maintenance practices. Mr. Smitherman testified that manufacturer specifications may not be available, especially for older equipment. NMOGA Exhibit A1:15:13-25. Mr. Smitherman also testified that original manufacturer specifications may not always result in the best emissions-related outcomes, as these specifications are not always designed with emissions minimization in mind. NMOGA Exhibit A1:15:13-25. Operators who have worked with the equipment for several years are often in a better position to develop effective maintenance protocols. NMOGA Exhibit A1:15:13-25. To address this concern, Part 50 allows owners and operators to rely on “an alternative set of specifications, maintenance practices and schedules sufficient to operate and maintain such sources in good working order, which have been approved by qualified maintenance personnel based on engineering principles and field experience.” 20.2.50.112.A.1 NMAC; Bisbey-Kuehn testimony, Tr. 5:1356:6-16. The Board finds this requirement is an appropriate accommodation, ensures that equipment is well-maintained, and is supported by substantial evidence and the weight of evidence. 
69. The Board finds that the general duty clause as articulated in 20.2.50.112.A(2) NMAC is supported by substantial evidence and provides needed clarity for the regulated industry. 
70. Several sections of Part 50 require owners and operators to record a date and time stamp, including a GPS display of the location, for certain monitoring events. Within one year of the effective date, the Department has proposed to finalize and post a list of approved technologies to comply with date and time stamp requirements. Owners and operators would be required to comply with this requirement using an approved technology within two years of the effective date. As Ms. Bisbey-Kuehn and others testified, database development projects often take years.  Bisbey-Kuehn testimony, Transcript 5:1370:3-8; see also Smitherman testimony, Tr. 5:1427:21-5:1428:25; Brown testimony, Tr. 5:1437:19-5:1439:11. The Board finds that the record supports a two-year implementation beginning on the date the Department identifies and posts the approved technology. The Board directs the Department to engage in a stakeholder process to identify technologies that accomplish the stated goals and minimize impacts to industry. In the meantime, compliance assurance is adequately provided because owners and operators are still required to keep a written or electronic record of the date and time of any affected monitoring events.[footnoteRef:3] [3:  Note this paragraph reflects the Department’s January 18, 2021 redline circulated to the parties in this matter. ] 

71. Owners and operators are required to annually generate a Compliance Database Report (CDR) on all assets under its control that are subject to the CDR requirements of Part 50 at the time the CDR is prepared and keep the report on file for five years. Industry representatives, responding to prior iterations of the rule, expressed concern that an annual compliance certification would be overly burdensome. Smitherman testimony, Tr. 5:1429:14-5:1430:14; Cooper testimony, Tr. 5:1492:7-5:1493:3. The Department’s most recent proposal is responsive to these credible concerns and provides a helpful metric of compliance. The Board finds the CDR report contemplated under 20.2.50.112.D NMAC is reasonable, sufficient, and supported by substantial evidence and the weight of evidence. 
72. Wild Earth Guardians and others testified that additional “deviation” reporting is necessary, but the record fails to demonstrate significant benefits from such reporting. The record shows this reporting would impose significant additional costs and burdens on both NMED and industry.  Copeland testimony, Tr. 5:1456:24-5:1457:23. As Mr. Baca testified, this proposal would “overwhelm” the Department,” “impose additional burdens that are without any public health benefits,” and take the Department and industry away from the more important work of “addressing issues with compliance that have to do with emissions to the atmosphere.” Tr. 5:1592:15; 1593:8-13. The Board finds that additional deviation reporting is not supported by the weight of evidence. 

ENGINES & TURBINES, 20.2.50.113 NMAC
73. After extensive engagement, the Department has proposed reasonable and aggressive standards for existing and new engines and turbines, which reflects the agreement of a diverse group of stakeholders. Bisbey-Kuehn testimony, Tr. 6:1682:10-13. Although the ultimate proposal is not as stringent as the Department’s initial petition, it reflects necessary adjustments based on new information provided by various technical witnesses, including the differing field and gas conditions in New Mexico, off ramps and exemptions found in other regulatory programs not previously considered by the Department, and other technical and economic challenges.  Bisbey-Kuehn testimony, Tr. 6:1701:23-6:1702:5. For example, many of the low emitting combustor (LEC) controls are already implemented on existing turbines or else they may be small bore engines where these controls are not practical.  Lisowski testimony, Tr. 6:1725:17-6:1727:7.  Non-selective catalytic reduction (NSCR), used on many rich burn engines, is already in place and limited in further reduction by drift issues.  Lisowski testimony, Tr. 6:1729:13-6:1730:8.  Selective catalytic reduction (SCR) is not cost-effective or workable in the oil field as it is too expensive and requires full-time staffing, which is not available at most facilities.  Lisowski testimony, Tr. 6:1730:9-6:1731:3.  Based upon this testimony and supporting testimony from Mr. Dutton, Mr. Sheldon, Ms. Witherspoon, and NMED, the Board finds existing and new engine and turbine limits are reasonable and appropriate and hereby adopts them as proposed by NMED. 
74. The National Park Service in its pre-filed testimony requested that emissions limits be established for smaller engines.  Multiple experts testified that the proposed limits were not achievable in a cost-effective manner and urged that they not be adopted.  See Trent, Tr. 6:1814:9-16; Sheldon and Dutton, Tr. 6:1757:1-6:1760:13, Lisowski Tr. 9:2990:20-9:2991:20.  Based on this testimony, the National Park Service withdrew its request to regulate the smaller engines.  Devore testimony, Tr. 8:2399:24-8:2400:9. The Board finds that establishing emissions limits for smaller engines as originally proposed by the National Park Service is not supported by the record.
75. The Department’s initial proposal applied 20.2.50.113 NMAC to nonroad engines. NMED has since revised its proposal so that proposed 20.2.50.113 NMAC does not apply to this class of engines. The Board finds that excluding non-road engines from 20.2.50.113 is proper as these engines are subject to exclusive federal control. 42 U.S.C. § 7543(e); Engine Mfrs. Ass'n v. U.S. E.P.A., 88 F.3d 1075, 1087-88 (D.C. Cir. 1996).
76. The Department has proposed various measures to add flexibility in meeting emissions limits under 20.2.50.113.B NMAC. These include an alternative compliance plan option (20.2.50.113.B(10)), an alternative emission standard allowance in cases of technical impracticability or economic infeasibility (20.2.50.113.B(11)), and the incorporation of the short-term replacement engine substitution concept currently authorized in many air quality permits (20.2.50.113.B(12). Ms. Bisbey-Kuehn credibly testified that these conditions are technically sound, environmentally protective, and provide flexibility to owners and operators. Tr. 6:1690:7-25 - 1693:1-21. The Board finds these changes are supported by the record and the weight of evidence.
77. The Department has proposed various measures to clarify the monitoring requirements under 20.2.50.113.C. These include the following: equivalency between maintenance conducted consistent with an applicable NSPS or NESHAP and maintenance conducted under 20.2.50.113.C(1) NMAC (20.2.50.113.C(2)); load calculation methodologies (20.2.50.112.C(4)); testing timeframes and procedures consistent with New Source Performance Standards (20.2.50.112.C(4)(a)-(h)); and allowance to use carbon monoxide as a VOC surrogate (20.2.50.113.C(4)(i)). Ms. Bisbey-Kuehn credibly testified why these changes were made based on stakeholder feedback and technical testimony. Tr. 6:1694:8-25 - 6:1697:1-7. The Board finds these changes are supported by the record and unopposed.
COMPRESSOR SEALS, 20.2.50.114 NMAC
78. The owner or operator of a reciprocating compressor may regularly replace rod packings consistent with 20.2.50.114.B.2(a) or B.4(a) NMAC or collect emissions from the rod packing and route them via a closed vent system to a control device, recovery system, fuel cell, or process stream. Technical witnesses for industry testified that collecting emissions from rod packing under negative pressure would introduce avoidable safety hazards and that this requirement was not necessary to achieve the emissions benefit. NMOGA Exhibit 43:12:4-17; NMOGA Exhibit A1:21:1-12. The Board finds that removing the requirement that collecting emissions from rod packing under negative pressure is prudent and supported by substantial evidence and the weight of evidence.  
CONTROL DEVICES, 20.2.50.115 NMAC
79. Control devices are required under 20.2.50.115 NMAC to be adequately designed and sized to achieve the control efficiency rates required by Part 50 and to handle the “reasonably expected range” of inlet VOC or NOx concentrations or volumes. Mr. Meyer, witness for NMOGA, testified that the language “reasonably expected range” was necessary because it is not feasible to design for “unpredictable fluctuating gas compositions, atmospheric conditions, maintenance activities, failures, and upset conditions. There could be an infinite number of permutations to consider in order to design a control device” to account for all fluctuations. NMOGA Exhibit 42:6:3-7. NMED concurred that the addition of “reasonably expected range” was consistent with the intent of the requirement. Tr. 6:1880:21 – 6:1881:1-3. No other party presented testimony opposing this change. The Board finds this language is supported by substantial evidence and the weight of evidence.
80. The Department made several minor changes to 20.2.50.115 NMAC to address stakeholder concerns. These include (1) removing the EMT requirement; (2) revisions to paragraph B.3 to clarify the methods for inspection; (3) revisions to paragraph B.5 to require that the owner or operator to minimize venting of unburnt gas to the atmosphere and design the closed vent system to handle the expected range of emissions; (4) revisions to paragraph B.5.c. to clarify that an “assessment” is appropriate; (5) revisions to paragraph C.1(c) to modify the effective date for certain monitoring requirements to two years to align with OCD regulations; and (6) revisions to paragraph E to exempt owners and operators from the requirement to install a redundant VRU if approved in a state permit. See NMED Rebuttal Exhibit 1, 50-56. The Board finds these changes are supported by substantial evidence and the weight of evidence.
STATEMENT OF REASON #77: IF BOARD DOES NOT ADOPT REDUNDANT CONTROL REQUIREMENT
81. [bookmark: _Ref93572748]Under the Department’s proposed 20.2.50.115.E(1)(b), owners and operators would be required to “control VOC emissions during startup, shutdown, maintenance, or other VRU downtime with a backup control device (e.g. flare, ECD, TO) or redundant VRU during the period of VRU downtime.” The Department has not estimated the costs or emissions reductions associated with a redundant control device. Because these control devices are required to be used only during “startup, shutdown, maintenance, or other VRU downtime” and such events are inherently infrequent, the emissions reductions to be gained from redundant controls are slight, while the cost of acquiring, installing, and maintaining these redundant controls are similar to the costs associated with acquiring, installing, and maintaining the primary control device. The Board finds for these reasons that the cost-per-ton reduced of the redundant control requirement is not well supported and appears excessive. The redundant control requirement also has no federal corollary and is thus more stringent. The Board finds that the minimal emissions reductions associated with redundant controls would not have a demonstrable impact on ozone concentrations. 
STATEMENT OF REASON #78: IF BOARD ADOPTS REDUNDANT CONTROL REQUIREMENT
82. [bookmark: _Ref93572782]Under the Department’s proposed 20.2.50.115.E(1)(b), owners and operators would be required to “control VOC emissions during startup, shutdown, maintenance, or other VRU downtime with a backup control device (e.g. flare, ECD, TO) or redundant VRU during the period of VRU downtime.” NMOGA’s Final Redline proposes not applying this requirement during a facility-wide upset because the conditions that caused the primary VRU to be down will also impact any redundant controls. The Board finds this revision is necessary to ensure the technical feasibility of the redundant control requirement. 
EQUIPMENT LEAKS AND FUGITIVE EMISSIONS, 20.2.50.116 NMAC
83. Many owners and operators of oil and gas operations subject to Part 50 already conduct extensive leak detection and repair efforts pursuant to federal New Source Performance Standards under 40 C.F.R. Part 60, Subpart OOOO and OOOOa. The Board finds that leak detection and repair efforts conducted pursuant to these or any other state- or federally-mandated programs satisfy the conditions of 20.2.50.116 NMAC to the extent that they require identical or more stringent monitoring activities. 
84.  For existing well sites and standalone tank batteries, proposed Part 50 requires the owner or operator to comply with 20.2.50.116.C.3 within two years of the effective date. The Board finds that a similar two-year phase-in for inactive well sites, gathering and boosting stations, natural gas processing plants, and transmission compressor stations is appropriate. 
85. For well sites and standalone tank batteries, proposed Part 50 would have required facilities with a PTE less than two tpy VOC to conduct annual OGI or EPA Method 21 surveys, facilities with a PTE equal to or greater than two tpy VOC and less than five tpy VOC to conduct semiannual surveys, and facilities with a PTE equal to or greater than five tpy VOC to conduct quarterly surveys. 20.2.50.116.C(3)(b) NMAC. For gathering and boosting stations and natural gas processing plants, owners and operators would have been required to conduct quarterly surveys at facilities with a PTE less than 25 tpy VOC and monthly surveys at facilities with a PTE equal to or greater than 25 tpy. 20.2.50.116.C(3)(c) NMAC. For transmission compressor stations, owners and operators would have been required to conduct quarterly surveys or complete surveys in compliance with 40 C.F.R. Part 60, provided the federal standards are at least as stringent as the current requirements under 40 C.F.R. Part 60, Subpart OOOOa. 20.2.50.116.C(3)(d) NMAC. For well sites within 1,000 feet of an occupied area, owners and operators would have been required to conduct surveys quarterly at facilities with a PTE less than 5 tpy VOC and monthly at facilities with a PTE equal to or greater than 5 tpy VOC. 20.2.50.116.C(3)(e) NMAC. For wellhead only sites and inactive well sites, owners and operators would have been required to conduct annual surveys. 20.2.50.116.C(3)(f),(g) NMAC. The parties generally agree on the proposed leak standards for 20.2.50.116.C(3)(d),(f), and (g). The Board finds the leak survey requirements in 20.2.50.116.C(3)(d),(f), and (g) are supported by the record. The remaining leak standards remain controversial.
86. While leak detection and repair measures reduce VOC emissions, the record does not demonstrate that reducing VOC emissions will significantly redress injuries to New Mexico air quality associated with ozone. The areas of New Mexico impacted by this rule are NOx sensitive, meaning that VOC emissions reductions have a relatively modest impact on ozone concentrations, particularly in the quantities attributable to anthropogenic sources, such as oil and gas. As Mr. McNally testified, “additional controls on oil and gas VOC emissions are not an effective means of controlling ambient ozone levels in New Mexico, except for possibly in a very limited area in northeastern San Juan County.” NMOGA Exhibit A4:16. 
87. VOC emissions reductions attributable to leak detection and repair measures diminish rapidly with increasing frequency. Mr. Smitherman credibly testified that most leaks are identified and repaired during initial surveys. NMED’s own data demonstrates that 40% of all emissions reductions from LDAR are achieved with annual surveys, 60% are achieved with semiannual surveys, and 80% are achieved with quarterly surveys. NMOGA Exhibit 58:14. A study from the American Petroleum Institute consisting of 6,000 surveys across 3,482 sites also found less than 2 leaks per site during initial surveys, with the leak rate falling quickly to less than 1 leaking component on average in subsequent surveys. NMOGA Exhibit 25:B-2. The Board gives weight to the diminishing returns that occur with increasing leak frequency. 
88. The leak detection frequencies proposed by the Department would have imposed unreasonable costs on the oil and gas industry relative to the ozone benefits projected to occur and, therefore, are not supported by the weight of evidence. The Board finds that NMOGA’s methodology more credibly estimates the cost of leak detection and repair requirements. For well sites, NMOGA’s analysis uses NMED’s own data, except that NMOGA has used a different model plant. Smitherman testimony, Tr. 8:2673:12-25 - 2674:1-15. While NMED relied on a model plant from data developed in 1996 based on equipment surveys conducted outside of New Mexico, NMOGA relied on a model plant derived from data gathered from New Mexico oil and gas operators in 2019. Smitherman Testimony, Tr. 8:2668:1-11. NMOGA’s more recent and geographically relevant data came from EPA’s 2019 GHG report and showed that, on average, New Mexico sites have fewer pieces of equipment per site, fewer components per piece of equipment, and lower potential leak emissions than was observed in the 1996 study NMED has relied upon. NMOGA Exhibit 58:9. Similarly, while NMED relied on gathering and boosting station model plant data derived from a 1996 EPA/GRI study, NMOGA relied on a 2019 Colorado State University study, which showed fewer equipment, fewer components, and lower potential leak emissions relative to NMED's data.  Smitherman testimony, Tr. 8:2678:23-25 - 2679:1; NMOGA Exhibit 28; NMOGA Exhibit 58:28.  By relying on more current and geographically relevant model plant data, the Board finds that NMOGA has put forward a more credible methodology for estimating the costs of LDAR for New Mexico oil and gas operators at varying frequencies and thresholds. 
89. Based on this more refined analysis, the Board finds that the incremental costs of the greater frequencies at the lower thresholds proposed by NMED are not economically reasonable. As the emissions reductions available reduces with increased frequency, the per-survey cost of conducting LDAR remains relatively the same, meaning that less emissions per dollar are reduced with each survey. Smitherman testimony, Tr. 8:2688:11-15. NMOGA’s technical testimony demonstrates that the incremental costs associated with increasing LDAR frequency are exorbitant. NMOGA Exhibit 58:46-48, 50, 54-56.  For example, under NMOGA’s proposal, an oil well site with a PTE of 4 tpy VOC would be required to conduct an annual survey, while NMED’s proposal would require a semiannual survey. The cost-per-ton of VOC reduced of going from an annual to semiannual survey is between $16,448 and $21,028 per ton. NMOGA Exhibit 58. Given the limited impact of VOC reduction on ozone, adopting a semiannual frequency for such facilities would be inconsistent with the Board’s duty to consider and give the weight it deems appropriate to economic reasonableness and the proposal’s capacity to redress the targeted injury.
90. The Board finds that the leak survey frequencies proposed in the NMOGA Final Redline at 20.2.50.116.C.3(b)-(c) NMAC are reasonable and supported by substantial evidence and the weight of evidence. 
91. The Department has also endorsed the leak detection and repair proposal requiring owners and operators of well sites within 1,000 feet of an occupied area to conduct quarterly surveys at sites with less than 5 tpy VOC and monthly surveys at sites with 5 tpy or more VOC. 20.2.50.116.C.3(e) NMAC. Increasing LDAR within one-thousand feet of an occupied area is not related to reducing ozone concentrations for those targeted locales. Instead, as Ms. Lee Ann Hill, witness for CAA testified, the concern driving the LDAR proximity proposal is the direct emissions of VOCs and hazardous air pollutants, not the secondary ozone that may form as the results of these direct emissions. Tr. 9:2847:21-25 – 2849:1-6. When questioned about whether ozone would form within 1,000 feet of the wellhead, Ms. Hill testified that she had “not personally evaluated ozone formation given particular distances from oil and gas sites.” See Tr. 9:2848:15-21. Other witnesses questioned on this point did not provide testimony or evidence that ozone formation within 1,000 feet of a well site is occurring or will be prevented by the implementation of this standard in a way that will meaningfully contribute to the attainment and maintenance of the primary ozone standard. See, e.g., Tr. 8:2730:4-25 – 2735:1-11.
92. Because the LDAR proximity proposal has no federal corollary, it is more stringent than federal requirements and is subject to NMSA 1978, § 74-2-5.G. Given that the record contains no evidence that ozone forms within 1,000 feet of a wellhead, the Board has no evidence upon which to conclude the standard is more protective of the primary benefits targeted by this rulemaking, ozone reductions. The statutory authority for this rulemaking and the public notice provided do not contemplate regulation of direct emissions for purposes unrelated to ozone formation. Adopting such standards as part of this rulemaking would deprive the public of fair notice and exceed the operative statutory authority, contrary to law. This does not foreclose the Department or any other party from petitioning the Board to adopt these standards in a different context.
93. The Department declined the invitation to revise Part 50 to make clear that a leak, in and of itself, is not a violation if repaired. As Ms. Bisbey-Kuehn explained, “There may be instances where the Department discovers egregious violations from leaking components that present an imminent and substantial danger to human health or the environment or repeated leaks from the same components that indicate a systemic pattern of failure by the owner or operator to maintain sources and components in good working order.” Tr. 8:2458:13-19. The Board finds that, based on the weight of substantial evidence, violations of Part 50 for leaking equipment should be limited to instances of failure to repair consistent with 20.2.50.116 NMAC or instances when the Department identifies “leaking components that present an imminent and substantial danger to human health or the environment or repeated leaks from the same components that indicate a systemic pattern of failure.” 


NATURAL GAS WELL LIQUID UNLOADING, 20.2.50.117 NMAC
94. The Department’s proposal for natural gas well liquid unloading under 20.2.50.117 NMAC only apply to unloading events that result “in the venting of natural gas.” Mr. Smitherman testified that the rule should be modified to recognize that only manual liquid unloading events that result in venting of gas to the atmosphere are covered, since there is no benefit to emissions reductions to apply the requirements to activities that do not cause emissions. NMOGA Exhibit A1:25:1-46. The Board finds that limiting section 20.2.50.117 NMAC to hydrocarbon liquid unloading events that cause emissions is supported by substantial evidence and the weight of evidence.
95. The Department’s proposal includes automatic control systems as an option for controlling hydrocarbon liquid unloading events. Mr. Smitherman testified that these systems help minimize venting volumes by detecting the end of an unloading event and triggering the actuation of the valve to send gas back to the facilities and sales. NMOGA Exhibit A1:25:29-36. Mr. Smitherman testified further that allowing use of the automated control system will encourage development of these smart systems. The Board finds that encouraging use of this proven technology is prudent and supported by substantial evidence and the weight of evidence. Smitherman testimony, NMOGA Exhibit A1:25:41-46.
GLYCOL DEHYDRATORS, 20.2.50.118 NMAC
96. The NMED made a variety of minor changes to clarify the intent of 20.2.50.118 NMAC in response to stakeholder concerns, including the addition of “if present” to 20.2.50.118.B.1-2 to address the concern that not all glycol dehydrators have flash tanks; replacing the term “natural gas” with the term “vapor” in 20.2.50.118.B.3(b); and revising the venting prohibition in 20.2.50.118.B(3)(b) to only prohibit direct venting to the atmosphere during normal operations. These unopposed changes are supported by the credible testimony of NMOGA witness, Marise Textor. NMOGA Exhibit 46:14:16-45 – 15:1-16. The Board finds they are supported by substantial evidence and the weight of evidence.
97.  The Department’s proposal at 20.2.50.118.C(1) NMAC requires owners or operators to conduct an extended gas analysis on the dehydrator inlet gas. Ms. Textor credibly testified that a representative gas analysis would provide an accurate basis upon which to estimate emissions and that an extended gas analysis may add significant costs the rule that NMED has not accounted for. NMOGA Exhibit 46:15:18-37. In rebuttal, Ms. Bisbey-Kuehn testified that calculations based on the actual composition would be more accurate, but she does not provide any indication of how significant this difference is or whether the costs for such analyses have been accounted for. NMED Rebuttal Exhibit 1:73:6-13. The Board finds that it lacks evidentiary basis to conclude that a representative gas analysis fails to provide an adequate estimate of emissions and finds that a representative gas analysis should be authorized under 20.2.50.118.C(1) NMAC, based on the weight of substantial evidence
98. The Department’s proposal at 20.2.50.118.B(3)(b), which allows 5% downtime, conflicts with the VRU requirements in section 20.2.50.115.E NMAC, which requires use of a redundant VRU during downtime. NMOGA Exhibit 46:15:39-46 – 16:1-16. To address potential confusion, the Board finds that the 5% downtime allowance supersedes the VRU backup requirements in 20.2.50.115.E NMAC and has added clarifying language suggested by NMOGA, based on substantial evidence and the weight of the evidence
HEATERS, 20.2.50.119 NMAC
99. Mr. Lisowski, technical witness for NMOGA, testified regarding the relationship between CO and NOx reductions, `explaining that reductions in CO may cause an increase in NOx. NMOGA Exhibit 43:12:31-32. Mr. Lisowski testified further that NMED did not provide data to demonstrate that the CO limit originally proposed would not interfere with achieving the proposed NOx emissions limit. NMOGA Exhibit 43:12:32-33. The Department adjusted the CO limit to 400 ppmvd @ 3% O2 to address this testimony. The Board finds this CO limit adjustment is supported by substantial evidence and the weight of evidence.
HYDROCARBON LIQUID TRANSFERS, 20.2.50.120 NMAC
100. Prior versions of 20.2.50.120 NMAC did not clearly exclude liquid transfers involving produced water and applied to production facilities and associated tank batteries delivering liquids directly to pipelines. Mr. Smitherman credibly testified that regulating such sources presents technical challenges, would not be cost-effective, and would not result in significant emissions reductions. NMOGA Exhibit A1:26:1-46 – 27:1-12. The Department’s latest proposal adjusts the rule to address this testimony, and the Board finds these revisions are supported by substantial evidence and the weight of evidence.
101. The Department’s January 18, 2022 proposal would require hydrocarbon liquid transfers at existing gathering and boosting stations (including associated tank batteries) without any controlled storage vessels to be controlled consistent with the schedule specified in Paragraph 1 of Subsection B of 20.2.50.123 NMAC. The Department adopted this standard to resolve a discrepancy between the default two-year timeline for hydrocarbon liquid loading and the graduated timeline for storage vessel controls in 20.2.50.123 NMAC. Many gathering and boosting sites route vapors back to existing tanks without existing controls during transfer events. These operators cannot practically retrofit their entire inventory of storage vessels with combustion controls within two years for the same reason that owners and operators of storage vessels generally need a phase-in under 20.2.50.123.B.(1) NMAC. Holderman, Tr. 9:2898:17-25 - 2900:1-9. For this reason, the Board finds that hydrocarbon liquid transfers subject to 20.2.50.120 NMAC at existing gathering and boosting stations (including associated tank batteries) without any controlled storage vessels must control those operations consistent with the schedule in 20.2.50.123.B.(1) NMAC.
102. The Department’s latest proposal exempts facilities from section 20.2.50.120 NMAC that perform less than 13 loadouts per year. 20.2.50.120.A NMAC. This exemption is based on the testimony of Mr. Smitherman, who testified that hydrocarbon liquid transfers are a function of event frequency, that sites that perform liquid transfer infrequently have a low emitting potential, and that the required controls are not warranted on a cost-per-ton basis for low-emitting operations. NMOGA Exhibit A1:27:15-26. The Board finds that substantial evidence and the weight of evidence supports adoption of this exemption.  
103. The Department’s current proposal requires industry to visually inspect hydrocarbon liquid transfer equipment monthly at staffed locations and semiannually at unstaffed locations. 20.2.50.120.C.1 NMAC. These requirements reflect the testimony of Mr. Smitherman who testified to the logistical challenges and administrative burden of conducting inspections more frequently particularly when sites are unmanned or remotely located. NMOGA Exhibit A1:28:37-46. The Board finds these inspection frequencies are supported by substantial evidence and the weight of evidence and reflect a reasonable strategy for evaluating compliance with hydrocarbon liquid transfer requirements. 
104. Section 20.2.50.20.C(3) of the May 6, 2021 version of the Department’s proposal required owners and operators to transfer hydrocarbon liquids using only trucks and rail cars tested annually to meet certain vapor tightness standards. The Department subsequently removed these requirements. The Board finds it is preempted under federal law from adopting the vapor tightness standards previously proposed. Under 49 U.S.C. § 5125(b), the proposed vapor tightness standards are preempted because they impose more stringent testing requirements on hazardous material containers than federal hazardous material transportation law. Similarly, under the Interstate Commerce Commission Termination Act of 1995 (“ICCTA”), proposed section 120 vapor tightness standards are federally preempted as they relate to rail shipments because they have the effect of managing or governing rail transportation, an area of regulation reserved to the federal government. The Board also finds it imprudent to apply vapor tightness testing standards to oil and gas owners and operators because these entities rarely own or operate the trucks and rail cars used to transport hydrocarbon liquids. NMOGA Exhibit A1:1-14. 
PIG LAUNCHING & RECEIVING, 20.2.50.121 NMAC
105. Ms. Bisbey-Kuehn testified that NMED estimates overall emissions reductions of 22.9 tons of allowable VOC emissions from implementation of the proposed standards for pig launching and receiving under 20.2.50.121 NMAC. Tr. 9:3053:5-11. Ms. Bisbey-Kuehn testified this number did not account for all emissions because the Department’s emissions inventory is not complete. Id. But even if the emissions were underestimated by a factor of 45, they would not move the ozone needle according to the testimony of Mr. McNally and Mr. Morris.
106. Because the Department’s pig launching and receiving standards have no federal counterpart, these standards are more stringent than existing federal law. As such, they trigger the protectiveness evaluation in NMSA 1978, § 74-2-5.G. A statement that the requisite information to justify the rule is not available is not substantial evidence and does not give the Board an adequate basis to adopt these standards. 
ALTERNATIVE STATEMENTS OF REASON #103-107 IF BOARD ADOPTS 20.2.50.121 NMAC
107. [bookmark: _Ref93575504]The standards in proposed 20.2.50.121 NMAC apply to individual pipeline pig launcher or receiver operations with a PTE equal to or greater than one tpy VOC located within the property boundary of, and under common ownership or control with, well sites, tank batteries, gathering and boosting stations, natural gas processing plants, and transmission compressor stations. This language limits the applicability of the rule by counting the 1 tpy threshold against individual pig launchers ot receivers and requiring that the equipment be located within the property boundary of another site. These modifications are responsive to the credible testimony of NMOGA witness, Marise Textor. She testified that pig launching and receiving operations have a low emissions potential and have not been regulated in several other contexts due to these low emissions; that controlling VOC emissions from pig launching and receiving through NOx-producing combustion technologies would not be prudent given the NOx sensitivity of many areas covered by the rule; that controlling off-site pig launchers and receivers would pose several infrastructure and logistical challenges; and that NMED underestimated costs of controlling emissions from pig launching and receiving. NMOGA Exhibit 46:3:39-46 – 8:1-27. The Board finds these limits to the applicability of 20.2.50.121 NMAC are supported by substantial evidence and the weight of evidence.
108. The standards in proposed 20.2.50.121.B NMAC require capturing and reducing VOC emissions from pigging operations by at least ninety-five percent. If a combustion device is used, the combustion device must have a minimum design combustion efficiency of ninety-eight percent. This combustion efficiency standard is supported by the testimony of multiple witnesses who testified that, in practice, 98% destruction efficiency is not continuously achievable due to factors such as variability of field conditions. See, e.g., NMOGA Exhibit 46:8:29-46 – 9:1-19. The Board finds that a 95% control efficiency with a 98% destruction efficiency design is supported by substantial evidence and the weight of evidence.
109. Under proposed 20.2.50.121.B(2)(b) NMAC, the owner or operator conducting an affected pig launching or receiving operation must, among other things, employ a method to “prevent” emissions, such as installing a liquid ramp or drain, routing a high-pressure chamber to a low-pressure line or vessel, using a ball valve type chamber, or using multiple pig chambers. 20.2.50.121.B(2)(b) NMAC. Based on the unrefuted testimony of Ms. Textor, while these measures “minimize” emissions, they do not “prevent” them. NMOGA Exhibit 46:10:7-27. The NMOGA Final Redline recommends replacing the word “prevent” with the word “minimize” to address this issue. The Board finds this revision is supported by substantial evidence and the weight of evidence.  
110. Under proposed 20.2.50.121.C(1) NMAC, the owner or operator of an affected pig launching or receiving site must inspect the equipment for leaks using AVO, RM 21, or OGI on either a monthly basis if pigging operations at a site occur on a monthly basis or more frequently or prior to the commencement and after the conclusion of the pig launching or receiving operation, if less frequent. The allowance to perform less than monthly inspections is responsive to Ms. Textor’s testimony that many pig launching and receiving operations occur less frequently than monthly and that no emissions benefit would be achieved from inspecting these sites on a monthly basis when pig launching and receiving is not taking place. NMOGA Exhibit 46:11:14-41. The Board finds these inspections frequencies are supported by substantial evidence and the weight of evidence.
111. [bookmark: _Ref93575509]Under proposed 20.2.50.121.B(4) and C(3) NMAC, NMOGA has requested that portable control devices used to comply with pig launching and receiving control requirements not be subject to 20.2.50.115 NMAC. Instead, NMOGA proposes these devices comply with manufacturer specifications. NMOGA witness, Marise Textor, testified that portable devices may not have all the monitoring capability that can be installed on fixed equipment and that portable control equipment rental companies may not permit owners and operators to make the necessary changes to meet 20.2.50.115 NMAC. Ms. Textor testified that installing such devices consistent with manufacturer specifications ensures the equipment will be used optimally. The Board finds the proposed changes in 20.2.50.121.B(4) and C(3) of the NMOGA Final Redline are supported by substantial evidence and the weight of evidence. 
PNEUMATIC CONTROLLERS & PUMPS, 20.2.50.122 NMAC
112. NMED’s proposal requires all new natural gas-driven pneumatic controls to have an emission rate of zero and a specified percentage of existing pneumatic controllers to be non-emitting according to the schedule in proposed 20.2.50.122.B(3) NMAC.  The proposal ultimately requires anywhere from 80 to 90% of pneumatic controllers at well sites, tank batteries, and gathering and boosting stations to be non-emitting by January 1, 2030, and 98% of pneumatic controllers at transmission compressor stations and gas processing plants to be non-emitting by January 1, 2030. The proposal also requires new pneumatic diaphragm pumps located at natural gas processing plants to be non-emitting; new pneumatic diaphragm pumps located at well sites, tank batteries, gathering and boosting stations, or transmission compressor stations with access to commercial line electrical power to be non-emitting;  existing pneumatic diaphragm pumps located at well sites, tank batteries, gathering and boosting stations, natural gas processing plants, or transmission compressor stations with access to commercial line electrical power to be non-emitting within two years; and certain pneumatic diaphragm pumps to be controlled by 95% where non-emitting technology is unavailable. The Board finds this proposal is aggressive, reasonable, and supported by the records and hereby adopts NMED’s December 16th redline, with the exceptions noted below. 
113. The Department’s pneumatics proposal received opposition from multiple parties. The Department received several requests for revising the standard, including adopting a production-based approach rather than a controller-count approach; requiring owners and operators to achieve a fixed increase in the percentage of non-emitting controllers; requiring gas driven controllers at gas processing plants or transmission compressor stations to be converted to non-emitting within six months; accelerating the timeline so that all retrofits occur by 2025 rather than 2030; and removing the early action incentive in NMED’s proposal. The Board finds these requests are not supported by substantial evidence in the record or the weight of evidence. 
114. These requests are largely based on testimony that similar measures have been undertaken in Colorado. However, the Board finds that the record adequately demonstrates that Colorado’s approach to pneumatic regulation is not appropriate for New Mexico. Bisbey-Kuehn testimony, Tr. 7:2025:20-25 - 2027:1-15. Colorado has been regulating pneumatic controllers since 2009 and has extensive infrastructure and administrative resources in place necessary to administer its program. Palmer Testimony, Tr. 7:2022:19-23; Bisbey-Kuehn testimony, Tr. 7:2026:12-22. This is not the situation New Mexico finds itself in, as the state is regulating pneumatic controllers for the first time through proposed Part 50. Bisbey-Kuehn testimony, Tr. 7:2027:4-9. The Department’s proposal respects the status of the industry in New Mexico while requiring leaps forward to achieve significant emissions reductions. 
115. Multiple witnesses with direct experience designing systems, planning retrofits, and grappling with current supply chain issues testified that the Clean Air Advocates’ accelerated phaseout proposal is unrealistic. See, e.g., Tr. 7:2214:14-18; 2283:1-8; 2284:9 – 2285:25.  More importantly, as Mr. McNally testified, “The earlier imposition of VOC controls would have little impact on ozone levels in NM.” NMOGA Exhibit 45:8. For this reason, the Board does not find that this added stringency is necessary to assist New Mexico in attaining and maintaining the ozone primary standard and is not supported by the weight of evidence
116. The Board finds that leak detection and repair requirements for pneumatic controllers as proposed at 20.2.50.122.C(6) NMAC is supported by substantial evidence in the record. Multiple witnesses testified that there are “significant emissions from malfunctioning gas-powered pneumatic controllers” and that applying LDAR to these devices would reduce emissions from these malfunction events. See, e.g., Tr. 7:60:6-9; 7:2224:8-24. The Board also finds that imposing LDAR on these units significantly reduces the urgency of phasing them out. NMED Rebuttal Exhibit 23, 20.2.50.116.C NMAC.  If these malfunctioning devices are being identified and repaired, then New Mexico has less to gain by hastening their replacement. Tr. 7:2275:4-14.
117. While the Board finds the Department’s pneumatics proposal is supported by the record, NMOGA has identified some implementation issues that require minor revision of the standard. These changes are consistent with the stringency and intent of the Department’s proposal and are supported by the record.
118. The pneumatics program is premised upon units being subject either to Table 1 or Table 2 in 20.2.50.122.B.(3).  The compliance methodology in paragraph (4)(b), however, applies to all pneumatic controllers and does not distinguish between the tables.  The Board adopts the language in the NMOGA Final Redline, 20.2.50.122.B(4)(b)(i)-(v) NMAC, which clarifies that the compliance demonstration is conducted on a per-table basis. 
119. The Department has proposed to exclude pneumatic controllers “necessary for safety and process reasons” from the total controller count. See 20.2.50.122.B.(4)(b)(i), D.(6) NMAC; Bisbey-Kuehn testimony, Tr. 7:2041:1-5.  The total controller count is the denominator used when calculating a facility’s percentage of non-emitting controllers. See 20.2.50.122.B.(4)(b)(i) NMAC. This provision does not contemplate that some of these controllers may not be discovered until after the total controller count has been completed on July 1, 2023. However, the identification of pneumatic controllers necessary for safety and process reasons units is critical to the rule’s success. If these units are not identified, the total controller count will not be accurate, and an owner or operator’s ability to continue to operate these units if they are not timely identified is put in question. To address these concerns, the NMOGA Final Redline proposes to rename the initial “total controller count” used to determine the phase out requirements as the “total historic controller count.” The Board finds these minor changes are consistent with the Department’s intent and the weight of the evidentiary record.  
120. The Board also finds that the Department’s pneumatics proposal should more directly articulate how compliance is demonstrated. It is clear from the testimony of all parties that even though Table 1 and Table 2 are phrased “Total Required Percentage of Non-Emitting Controllers by [date]” that the real focus is on replacing natural gas driven controllers with non-emitting ones or eliminating the natural gas driven controllers entirely, without replacement.  Both replacement and elimination achieve the goal of reducing emissions.  For purposes of demonstrating compliance on January 1, 2024, 2027 and 2030, the NMOGA Final Redline has proposed that owners/operators track the number of emitting controllers subject to each table, calculate a percentage of emitting controllers by dividing that total by the total historic controller count for that table, multiply by 100 to make a percent, and then subtract that percent from 100, which gives the “Percentage of Non-Emitting Controllers” required to assess whether the required reduction has occurred.  See NMOGA Final Redline, 20.2.50.122.C.(4)(c).  This approach is consistent with NMED’s proposal, which states that records of non-emitting controllers are not required (see 20.2.50.122.C.(1) and 20.2.50.122.D.(1)). This approach also ensures that reductions in emitting controllers are accounted for, rather than simply the addition of non-emitting controllers. The Board finds this language is supported by the weight of evidence in the record and provides additional clarity on how to demonstrate compliance with the Department’s proposal under 20.2.50.122 NMAC. 
121. The Board also finds that the Department’s proposal should be revised to clarify requirements for new pneumatic controllers. Ms. Bisbey-Kuehn testified that the rule does not treat replacement of a natural gas drive controller at an existing facility as a “new” controller, but rather as an existing controller.  Bisbey-Kuehn testimony, Tr. 7:2039:12-17. If a controller failure and replacement triggered the “new” requirements, the owners and operators would be forced into unplanned conversions of entire facilities because it is not cost effective to retrofit a single controller.  Bisbey-Kuehn testimony, Tr. 7:2039:12-17.  This was not the Department’s intent. Bisbey-Kuehn testimony, Tr. 7:2039:12-17. To clarify the rule consistent with this testimony, the Board adopts the clarifying language in the NMOGA Final Redline, 20.2.50.122.B.(4)(a)  NMAC.
STORAGE VESSELS, 20.2.50.123 NMAC
122. The Department has proposed to regulate new storage vessels with a PTE of 2 tpy or more of VOCs, existing storage vessels within multi-tank batteries with a PTE of 3 tpy or more, and existing single storage vessels with a PTE of 4 tpy or more of VOCs. The Board finds these standards are more stringent than their federal counterpart under 40 C.F.R. Part 60, Subparts OOOO and OOOOa, which regulates storage tanks at a 6 tpy threshold. Accordingly, these standards are subject to NMSA 1978, § 74-2-5.G. 
123. The evidence indicates that, unlike multi-tank batteries, single tanks have limited headspace to allow accumulation of vapors. Whereas multi-tank batteries have adequate headspace to allow pressure buildup within the tank as emissions are slowly processed through the control, a single tank’s control must be able to process displaced vapors entering the headspace immediately through the control device. This behavior demands that owners and operators install larger, more expensive combustors on single tanks than would otherwise be required. See generally Meyer testimony, Tr. 9:2907:7- 24; 2912:11-2913:9. The challenges from lack of headspace are compounded in New Mexico for existing tanks, which are older and rated for either “atmospheric” or very low pressure instead of the 16 ounces more typical of modern tanks. Tr. 9:2913:10-23. This means that the tanks can’t handle much, if any, internal pressure before they must vent. These tanks will most likely require replacement to meet NMED’s proposed standards. Tr. 9:2914:17-9:2915:2. 
124. Due to these factors, the record indicates the cost of controlling existing single tanks at the 4 tpy threshold is approximately $6,890 per ton of VOC reduced. NMOGA Exhibit 62; NMED Rebuttal Exhibit 28. The Board finds this cost is excessive.
125. Other than turbine VOC controls, the 4 tpy threshold proposal for existing single tanks is more costly than any other proposal on an average cost-per-ton basis.  
126. The appropriate cost-per-ton threshold depends on the source type. Bisbey-Kuehn testimony, Tr. 6:1704:11-13. The cost-per-ton of controlling VOC emissions from turbines is an outlier at $9,608/ton. NMED Exhibit 59. Turbines are located at large facilities where millions of dollars have been invested in infrastructure and equipment.  As Mr. Brindley testified, these “very expensive and very large” units range anywhere from $7 million to in excess of $10 million. Tr. 6:1806:12-14; 6:1807:4-17. On the contrary, existing single tanks are frequently located at small and aging production sites. Small operators would be required to spend nearly $150,000 upon installation to comply and could have difficulty obtaining financing. NMOGA Exhibit 61. The Board finds this cost-per-ton threshold is not appropriate for existing single tanks, which are commonly owned and operated by small operators with minimal resources for further investment. Meyer testimony, Tr. 9:2914:10-17
127. The next highest cost-per-ton proposed in the rule by NMED is for requirements applicable to non-wellhead facilities under 20.2.50.116 NMAC, which require an investment of $5099.99 per ton VOC reduced. The Board finds this is a more appropriate point of comparison for evaluating the economic reasonableness of existing single tank controls.  Existing single tanks at the 4 tpy and 5 tpy threshold would cost $6,890 and $5,792.64 per ton respectively, a cost that exceeds the $5099.99 per ton VOC reduced associated with 20.2.50.116 NMAC for non-wellhead facilities. NMOGA 62; NMED Reb. Exhibit 28. The Board finds that it would be economically unreasonable to impose the costliest measures of 20.2.50 NMAC on a per-ton basis on equipment commonly used by small operators at low-production facilities. Regulating single existing storage vessels at a threshold of 6 tons VOC has a cost-effectiveness of $4,593 per ton. The Board finds this is a reasonable threshold for regulation of existing single storage tanks. 
WORKOVERS, 20.2.50.124 NMAC
128. According to NMED witness, Mr. Palmer, “emissions estimates for workover operations are not currently available in the modeling emissions inventory or found in the NMED equipment data. Therefore, we do not have an estimate of emission reductions from well workovers.” Tr. 9:3101:19-23. The workover proposal has no federal counterpart and is thus subject to the heightened substantial evidence standard in NMSA 1978, § 74-2-5.G. Because the record contains no evidence on the amount of VOCs reduced or whether such reductions have any impact on ozone, the Board finds that the record does not support adoption of the standard. 
PRODUCED WATER MANAGEMENT UNITS, 20.2.50.126 NMAC
129. The Department’s initial proposal for 20.2.50.126 NMAC received significant feedback as technical testimony demonstrated issues with proposed emissions limits and their potential impact on water recycling activities. The Board finds it is in the best interest of New Mexico to not hinder water recycling and reuse. The Department’s most recent proposal responds to these concerns by imposing requirements that are achievable with current technology and largely preserve owners’ and operators’ ability to continue recycling activities. 
130. Industry stakeholders have urged the Board to further protect the industry’s recycling activities by excluding “recycling facility” from the definition of produced water management units altogether. See Campsie, CDG Exhibit B, 8:9-15; Campsie, CDG Reb. Ex. B, 4:7-16; Cooper, CDG Reb. Ex. E, 7:11-18. This change is particularly important to clearly exclude recycling facilities that are not at frac ponds or pits, often called Recycle on the Fly (“ROTF”) units. ROTF units are a collection of temporary tanks that move around to accommodate frac schedules. These facilities do not have pits or ponds. The water held in these tanks have already been through separation, and imposing section 20.2.50.126 NMAC—which requires separation—on these units will not meaningfully reduce emissions. Any further control would require supplemental fuel and a temporary flare. The Board finds this change is warranted to further preserve the industry’s ability to recycle water.  
131. Industry stakeholders also provided extensive testimony that supplemental fuel may be needed to control storage vessels associated with produced water management units. See, e.g., Kim testimony, Tr. 7:2290:6-13. Technical testimony also shows that this may not be technically feasible and may not provide a net environmental benefit. Kim testimony, Tr. 7:2290:6-13. To address this and related concerns, the Department has proposed that, within two years of the effective date for an existing tank associated with PWMUs or upon startup of a new storage vessel associated with PWMUs,  owners and operators must either control the storage vessel in accordance with the requirements of Section 20.2.50.123 or submit a VOC minimization plan to the Department demonstrating that controlling VOC emissions from storage vessels associated with the PWMU in accordance with the requirements of Section 20.2.50.123 NMAC is technically infeasible without supplemental fuel. The Board finds this proposal is supported by substantial evidence and the weight of the evidentiary record. 
CREDIBLE EVIDENCE, 20.2.50.127 NMAC
132. The parties reached a stipulation regarding the credible evidence provisions in 20.2.50.127 NMAC. The Board finds that prior language that presumed the liability of regulated entities and placed the burden of disproving third-party allegations on owners and operators was unreasonable, inconsistent with the Department’s obligation to perform its own investigations, and incompatible with principles of due process.  Bisbey-Kuehn Testimony, Tr. 6:1979:23-25 – 1982:1:20. The Board finds that the stipulated language adequately addresses these deficiencies and preserves the Department’s ability to enforce Part 50.
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