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By Environmental Improvement Board at 5:24 am, Sep 19, 2021

STATE OF NEW MEXICO
BEFORE THE ENVIRONMENTAL IMPROVEMENT BOARD

IN THE MATTER OF:

PROPOSED NEW REGULATION
20.2.50 No. EIB 21-27 (R)
Oil and Gas Sector — Ozone Precursor Pollutants

NMOGA’s MOTION TO STRIKE SECTION VI OF CCP AND NAVA EP

EXHIBIT 6 (REBUTTAL TESTIMONY OF TECHNICAL WITNESS

PROFESSOR CLIFFORD J. VILLA)

I INTRODUCTION

The New Mexico Oil and Gas Association (“NMOGA”), pursuant to 20.1.6.207 NMAC,
hereby moves to strike Section VI of the Rebuttal Testimony of Technical Witness Professor
Clifford J. Villa, responding to the question “Does the Environmental Improvement Bard have
the legal authority to consider disparate impacts of pollution in promulgating regulations under
the Air Quality Control Act”? As explained further below, the grounds for this motion are that
(1) this part of the testimony is outside the allowable scope of technical testimony under the rules
governing this proceeding, 20.1.6 NMAC, (2) this testimony would not fall within the scope of
expert testimony under the New Mexico Rules of Evidence, Rule 11-702 and relevant case law,

and (3) this testimony is not proper rebuttal testimony.
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II. ARGUMENT

A. Section VI of Professor Villa’s Rebuttal Testimony Is Legal Argument, Not
Technical Testimony under the Board’s Rules.

The rules governing this proceeding distinguish between technical testimony and legal
arguments, including testimony based on legal argument that reaches a legal conclusion. Legal

argument and legal opinions are not properly part of the technical testimony.

“Technical testimony” means “scientific, engineering, economic or other specialized
testimony, but does not include legal argument, general comments, or statements of policy or
position concerning matters at issue in the hearing.” 20.1.6.7.U NMAC. The clear language of

this rule excludes legal argument from the definition of “technical testimony.”

Professor Villa’s testimony clearly is being presented as “technical testimony,” as his
testimony is titled “Rebuttal Testimony of Technical Witness Professor Clifford J. Villa.”
Section VI of that testimony, beginning on page 11 of CCP and NAVA EP Exhibit 6, is
presented in response to a legal question and contains a response that amounts to a legal opinion
or conclusion. The question to which this part of Professor Villa’s testimony responds is: “Q.
Does the Environmental Improvement Board Have the Legal Authority to Consider Disparate
Impacts of Pollution in Promulgating Regulations under the Air Quality Control Act?” That
question clearly calls for a legal conclusion. Professor Villa’s answer to that question is in the
form of a legal opinion that draws a legal conclusion: “In my analysis, the EIB therefore must
consider such potential discriminatory impact as part of its mandatory duty to consider ‘facts and
circumstances’ related to the ‘character and degree’ of public health impacts and to the public

interest.” CCP and NAVA EP Exhibit 6, page 17.
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There are sound reasons why legal opinions and legal arguments should not be part of the
technical testimony and why they are excluded from the definition of “technical testimony.”.
First and foremost, allowing legal opinions and legal arguments as part of the testimony could
turn technical testimony into a battle of competing legal opinions. For example, if this testimony
stands, NMOGA would have to consider presenting surrebuttal testimony in response. Other
parties might see the need to introduce additional legal opinions and testimony into the

proceeding.

NMOGA acknowledges that legal arguments are an important part of this proceeding, but
they are not appropriate as part of the technical testimony. The rules provide for legal arguments
in particular as part of post-hearing submissions under 20.1.6.303 NMAC. That is traditionally
where legal arguments have been presented in EIB rulemaking proceedings, and that is the
proper place for arguments such as those presented by Professor Villa in Section VI of his

technical testimony.

B. Section VI of Professor Villa’s Testimony Would Not Be Admissible under
the New Mexico Rules of Evidence.

Although the New Mexico Rules of Evidence are not applicable to this proceeding, as
provided by 20.1.6.300.A NMAC, the Rules of Evidence provide useful guidance that supports
the application and intent of the exclusion of legal argument from the definition of “technical
testimony.” Under the Rules of Evidence, a judge should allow expert testimony if it “will help
the trier of fact to understand the evidence or to determine a fact in issue.” N.M.R.E 11-702.
This rule clearly limits expert testimony to topics that will either help the trier of fact—the Board
in this case—to understand the evidence or to determine a fact in issue. The legal argument

contained in Section VI of Professor Villa’s rebuttal technical testimony would not meet this
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standard. Rather than being of help to the Board in understanding any particular evidence, this
part of Professor Villa’s testimony is simply legal argument and opinion as to the Board’s legal

authority to consider certain evidence. It is not helpful to understand any of that evidence.

Federal case law describes the reasons why courts do not accept legal opinions as expert
testimony. Though no New Mexico cases on this point were found, there are a number of cases
that discuss whether testimony consisting of legal opinions or drawing legal conclusions is
appropriate. For example, the Third Circuit Court of Appeals has stated the applicable rule as

follows:

The District Court has discretion to determine whether expert
testimony will help the trier of fact. [citations omitted] In utilizing
that discretion, however, the District Court must ensure that an
expert does not testify as to the governing law of the case.
Although Federal Rule of Evidence 704 permits an expert witness
to give expert testimony that ‘embraces an ultimate issue to be
decided by the trier of fact,” an expert witness is prohibited from
rendering a legal opinion. [citation omitted] Such testimony is
prohibited because it would usurp the District Court’s pivotal role
in explaining the law to the jury.

Berckeley Investment Group, Lt. v. Colkitt, 455 F.3d , 217 (3™ Cir. 2006). In sum, Rule 11-702
of the New Mexico Rules of Evidence and the case law support an interpretation of 20.1.6.7.U

NMAC to exclude this part of Professor Villa’s testimony.

C. Professor Villa’s Legal Opinion Testimony Is Not Proper Rebuttal
Testimony.

Proper rebuttal testimony is offered to rebut direct testimony of another party. Although
Professor Villa’s testimony is offered generally to rebut changes to the rule proffered by
NMOGA (see CCP and NAVA EP Exhibit 6, page 1), Professor Villa’s testimony does not

identify any particular witness testimony or exhibit that he seeks to rebut through Section VI of
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his written rebuttal testimony. Importantly, neither NMOGA nor any other party presented
testimony by any expert legal witness or any testimony containing a legal opinion on whether the
Board has legal authority to consider the evidence and factors that Professor Villa advocates.
Indeed, as discussed above, such legal opinion testimony would have been improper as part of

the technical testimony.

III. CONCLUSION

For the reasons stated above, Section VI of Professor Villa’s written rebuttal testimony
should be stricken, as it constitutes legal argument that is not appropriately part of the “technical

testimony” under the Board’s rules. In addition, this part of Professor Villa’s testimony is not

Respectfully submitted,
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