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The Independent Petroleum Association of New Mexico (“IPANM”), pursuant to 20.1.1.104 NMAC and the Procedural Orders issued August 25, 2021 and November 22, 2021, hereby submits its Closing Arguments, proposed final changes to 20.2.50 NMAC (“Part 50”), and Statement of Reasons.  IPANM recommends that the Environmental Improvement Board (“EIB” or “Board”) reject the New Mexico Environment Department’s (“NMED” or the “Department”) proposed plan for assuring attainment or maintenance of the federal National Ambient Air Quality Standard (“NAAQS”) for ozone and either delay deciding on the proposed rule until the plan is adopted, or in the alternative, adopt the 20.2.50 NMAC as proposed by IPANM in Exhibit A.
[bookmark: _Toc93568138]INTRODUCTION

IPANM is an association of independent oil and natural gas producers in New Mexico.  IPANM works to protect, defend, and promote the oil and gas industry in New Mexico.  As part of its mission, IPANM is an active member in the industry community that partakes in the public rulemaking process in New Mexico.  Members of IPANM participated in the stakeholder engagement process for this rulemaking as members of the Methane Advisory Panel (“MAP”) and by providing comments to NMED.  IPANM also participated in the Four Corners Air Quality Task Force.  IPANM believes its participation in this rulemaking process is critical for achieving a well-balanced Part 50. 
IPANM supports well-balanced and effective regulations to control ozone from oil and gas operations in New Mexico.  IPANM does not oppose regulations necessary to assure that areas of the state with a design value greater than 95 percent of the federal ozone NAAQS do not exceed the NAAQS.  However, IPANM does not believe that the regulation of VOC emissions from the oil and gas sector alone will accomplish that task.  IPANM’s review of the proposed regulations shows that the regulations are primarily directed at reducing VOC emissions.  A reduction in VOC emissions will not significantly lower ozone concentrations in the Southeast and Northwest regions of New Mexico or assure that the areas do not become nonattainment areas for ozone. Further, its review of regulations shows that the proposed NOx reductions will have little impact on ozone concentrations.  Most of the ozone in the Southeast and Northwest areas of the state are attributable to sources (natural and anthropogenic) that are outside the state and the Board’s authority.
[bookmark: _Toc93568139]STANDARD OF DECISION
	
	This rulemaking process is governed by the Air Quality Control Act (“Air Act”), Section 74-2 NMSA, and the Board’s rulemaking regulations, 20.1.1 NMAC.  The Board is obligated to adopt rules consistent with the Air Act “to attain and maintain [NAAQS] and prevent or abate air pollution.[footnoteRef:1]”  NMSA 1978, § 74-2-5(B)(1) (2021).  Section 74-2-5(C) provides in relevant part: [1:  The Air Act defines “air pollution” as “the emission, except emission that occurs in nature, into the outdoor atmosphere of one or more air contaminants in quantities and of a duration that may with reasonable probability injure human health or animal or plant life or as may unreasonably interfere with the public welfare, visibility or the reasonable use of property.”  NMSA 1978, § 74-2-2(B) (2001). ] 

If the environmental improvement board . . . determines that emissions from sources within the environmental improvement board's jurisdiction . . . cause or contribute to ozone concentrations in excess of ninety-five percent of the primary national ambient air quality standard for ozone promulgated pursuant to the federal act, the environmental improvement board . . . shall adopt a plan, including rules, to control emissions of oxides of nitrogen and volatile organic compounds to provide for attainment and maintenance of the standard. Rules adopted pursuant to this subsection shall be limited to sources of emissions within the area of the state where the ozone concentrations exceed ninety-five percent of the primary national ambient air quality standard.

§ 74-2-5(C).   
Under the Air Act and the Board’s regulations, “[a]ny person may file a petition with the Board to adopt, amend or repeal any regulation within the jurisdiction of the Board.”  20.1.1.300 NMAC.  The Board “shall determine, at a public meeting occurring at least 15 days and no later than 60 days, after receipt of the petition, whether or not to hold a public hearing on the proposal.  Any person may respond to the petition either in writing prior to the public meeting or in person at the public meeting.”  “If the board determines to hold a public hearing on the petition, it may issue such orders specifying procedures for conduct of the hearing, in addition to those provided by this part, as may be necessary and appropriate to fully inform the board of the matters at issue in the hearing or control the conduct of the hearing.  Such orders may include requirements for giving additional public notice, holding pre-hearing conferences, filing direct testimony in writing prior to the hearing, or limiting testimony or cross-examination.”  20.1.1.300(C) & (D) NMAC.
When the Board makes its rules, it must give appropriate weight to all facts and circumstances, including: 
(1)       character and degree of injury to or interference with health, welfare, visibility and property;
(2)       the public interest, including the social and economic value of the sources and subjects of air contaminants; and
(3)       technical practicability and economic reasonableness of reducing or eliminating air contaminants from the sources involved and previous experience with equipment and methods available to control the air contaminants involved.

§ 74-2-5(F).  
Finally, before the Board adopts a rule that is to be more stringent than the federal act or regulations, the Board must “make a determination, based on substantial evidence and after notice and public hearing, that the proposed rule will be more protective of public health and the environment.”  § 74-2-5(G).  
[bookmark: _Toc93568140]DISCUSSION

[bookmark: _Toc93568141]If an area exceeds 95% of the ozone NAAQS, the Air Act requires the Board to adopt a plan, which can include regulations, to assure that the area does not become a nonattainment area, or if the area is nonattainment, it will attain and maintain the NAAQS.  

Section 74-2-5(C) requires the Board to “adopt a plan, including rules, to control emissions of oxides of nitrogen and volatile organic compounds to provide for attainment and maintenance of the ozone NAAQS.  Rules adopted pursuant to this subsection shall be limited to sources of emissions within the area of the state where the ozone concentrations exceed ninety-five percent of the primary national ambient air quality standard.”  Id.  While the Air Act requires the Board to adopt a plan for controlling ambient ozone concentrations, it fails to specify what sort of “plan” must be adopted.  Additionally, there is no guidance in the statute of what should be included in this plan.  Without understanding what the plan for control of ozone is, it is impossible to effectively evaluate the need for the proposed regulations and how they fit into a broader overall plan.
	Without any guidance in the New Mexico statutes as to what should constitute a “plan” for reducing ozone concentrations in areas that exceed 95% of the NAAQS, the Board should consult the well-developed federal requirements that states must follow in preparing their implementation plans to assure the attainment and maintenance of the NAAQS.  Section 110 of the federal Clean Air Act requires that the State Implementation Plan (“SIP”) include “a plan which provides for implementation, maintenance, and enforcement of such primary standard in each air quality control region (or portion thereof) within such State.”  42 U.S.C. § 7410(a)(1) (1990).  The requirements include the following: enforceable emission limits, appropriate control equipment, collection of monitoring data, required emission reports amongst many other steps.  42 U.S.C. § 7410(a)(2).     
Additionally, Section 172 of the federal Clean Air Act specifies requirements for areas designated as nonattainment with the NAAQS.  It requires that nonattainment area plans: 
(1) In general
Such plan provisions shall provide for the implementation of all reasonably available control measures as expeditiously as practicable (including such reductions in emissions from existing sources in the area as may be obtained through the adoption, at a minimum, of reasonably available control technology) and shall provide for attainment of the national primary ambient air quality standards.
(2) RFP
Such plan provisions shall require reasonable further progress.
(3) Inventory
Such plan provisions shall include a comprehensive, accurate, current inventory of actual emissions from all sources of the relevant pollutant or pollutants in such area, including such periodic revisions as the Administrator may determine necessary to assure that the requirements of this part are met.
(4) Identification and quantification
Such plan provisions shall expressly identify and quantify the emissions, if any, of any such pollutant or pollutants which will be allowed, in accordance with section 7503(a)(1)(B) of this title, from the construction and operation of major new or modified stationary sources in each such area. The plan shall demonstrate to the satisfaction of the Administrator that the emissions quantified for this purpose will be consistent with the achievement of reasonable further progress and will not interfere with attainment of the applicable national ambient air quality standard by the applicable attainment date.
(5) Permits for new and modified major stationary sources
Such plan provisions shall require permits for the construction and operation of new or modified major stationary sources anywhere in the nonattainment area, in accordance with section 7503 of this title.
(6) Other measures
Such plan provisions shall include enforceable emission limitations, and such other control measures, means or techniques (including economic incentives such as fees, marketable permits, and auctions of emission rights), as well as schedules and timetables for compliance, as may be necessary or appropriate to provide for attainment of such standard in such area by the applicable attainment date specified in this part.
(7) Compliance with section 7410(a)(2)
Such plan provisions shall also meet the applicable provisions of section 7410(a)(2) of this title.
(8) Equivalent techniques
Upon application by any State, the Administrator may allow the use of equivalent modeling, emission inventory, and planning procedures, unless the Administrator determines that the proposed techniques are, in the aggregate, less effective than the methods specified by the Administrator.
(9) Contingency measures
Such plan shall provide for the implementation of specific measures to be undertaken if the area fails to make reasonable further progress, or to attain the national primary ambient air quality standard by the attainment date applicable under this part. Such measures shall be included in the plan revision as contingency measures to take effect in any such case without further action by the State or the Administrator.
42 U.S.C. § 7502(c) (1990) (emphasis added).  
	Regulatory requirements for implementation of the 2015 ozone NAAQS into SIPs are laid out in 40 C.F.R. 51 Subpart CC, including requirements for areas not attaining the 2015 NAAQS.  See Memo from Janet McCabe, EPA to Regional Administrators, dated October 1, 2015, “Implementing the 20 I 5 Ozone National Ambient Air Quality Standards.” https://www.epa.gov/sites/default/files/2015-10/documents/implementation_memo.pdf.  Requirements for emissions inventories are described in 40 C.F.R. § 51.1315.  This regulation details how often an emission inventory needs to be submitted, what values are to be included, and the boundaries of the inventory.  Id.  The federal requirements, both statutory and regulatory, are specific with often quantifiable requirements to be included in a SIP.  This allows the SIP to be a high quality document that is effective in its goal of reducing air pollution and maintaining ambient air quality standards.  The Board has already adopted requirements for permitting in nonattainment areas:  major sources in nonattainment areas, 20.2.79 NMAC, and minor sources in nonattainment areas, 20.2.72.216 NMAC.
	NMED has proposed the Ozone Advance Path Forward document as the “plan” required under Section 74-2-5(C).  NMED Ex. 4 at 11.  As explained during the hearing, this document is inadequate to serve as any sort of effective plan.  It simply categorizes the actions taken to date to address ozone.  See generally NMED Am. Ex. 4.  The NMED Plan is also not forward-looking.  It fails to discuss how use of a regulatory scheme and the various public involvement programs will work to further reduce ozone levels in the state.  An effective plan is one that works to address all aspects of the ozone levels in the state, rather than piecemeal regulations targeting certain industries.  Such a generic document could not have been what the Legislature intended when it required the Board to adopt a plan to address the emission of ozone precursors, NOx and VOCs. 
	IPANM believes that the Board should look to the requirements of the Clean Air Act SIPs requirements, discussed above, as well as the New Mexico SIP, when formulating an ozone plan.  The New Mexico SIP is found at 40 C.F.R. 52 Subpart GG.  The statutory requirement for an ozone plan is approved in the New Mexico SIP.  See Air Plan Approval; New Mexico; Infrastructure for the 2015 Ozone National Ambient Air Quality Standards and Repeal of State Regulations for Total Suspended Particulate, 84 Fed. Reg. 49057 (Sept. 18, 2019); Air Plan Approval; New Mexico; Approval of Revised Statutes; Error Correction, 84 Fed. Reg. 6334 (Feb. 27, 2019).  In attainment areas, SIPs require “implementation, maintenance, and enforcement of such primary standard in each air quality control region (or portion thereof) within such State.”  42 U.S.C. § 7410(a)(1).    The ozone plan should discuss the existing requirements and explain why additional requirements are necessary and appropriate.  Creating an adequate and detailed plan benefits all stakeholders as it allows for assurances that the most impactful types of measures are being implemented to deal with ozone levels as opposed to piecemeal regulations that unjustifiably target only certain industries.
[bookmark: _Toc93568142]Modeling shows ambient concentrations under the 2028 base case with no additional controls meets the NAAQS; therefore, the proposed controls are not necessary.

The Board is charged with taking action to “attain and maintain NAAQS.”   § 74-2-5(B).  Modeling completed for the purpose of this rulemaking currently shows that under the 2028 base case, with no additional controls from oil and gas sources, including the controls required by proposed 20.2.50 NMAC, the 2015 ozone NAAQS will be met.  Therefore, because the ozone NAAQS will be met without the proposed controls, the regulations are not necessary.
Extensive modeling and reviews of modeling was completed for this rulemaking.  A review of the uncontrolled, 2028 Base Case shows that ozone concentrations at all the existing ambient air monitors will be below the current 70 ppb 2015 ozone NAAQS.  IPANM Ex. 8, at IPANM_0082; NMED Ex. 17 at 78.  Of the monitors used for this analysis, only two  will be above the 95% threshold design value, Desert View in Dona Ana County and Carlsbad in Eddy County.  IPANM Ex. 8, at IPANM_0082.  Desert View will have a design value of 67 ppb and Carlsbad will have a design value of 66.7 ppb.  Id.  If additional oil and gas controls are implemented under the proposed rule, Desert View’s design value drops to 66.8 ppb and Carlsbad’s design value drops to 66.4 ppb.  Id.  Desert View then remains over the 95% threshold, while Carlsbad drops just below it.  This data is illustrative of the fact that additional controls on oil and gas yield only miniscule declines in ozone design values.      
[bookmark: _Toc93568143]Methane is an irrelevant consideration in a rulemaking about VOC and NOx, precursors to ozone formation.

[bookmark: _Hlk92299712][bookmark: _Hlk93474982]“The subject matter jurisdiction of an administrative agency is defined by statute, and an agency is limited to exercising only the authority granted by statute.” Helmerich & Payne Int'l Drilling Co. v. New Mexico Taxation & Revenue Dep't, 2019-NMCA-054, ¶ 6.  “The Legislature may delegate legislative powers to administrative agencies but in so doing, boundaries of authority must be defined and followed.” Wilcox v. New Mexico Bd. of Acupuncture & Oriental Med., 2012-NMCA-106, ¶ 7.  
[bookmark: _Hlk92299754]It is long-standing New Mexico law that “[a]n administrative agency has no power to create a rule or regulation that is not in harmony with its statutory authority.”  Wilcox, 2012-NMCA-106, ¶ 7; Rivas v. Bd. of Cosmetologists, 1984-NMSC-076, ¶ 3, 101 N.M. 592, 593.  “Administrative bodies are creatures of statutes. As such they have no common law or inherent powers and can only act as to those matters which are within the scope of authority delegated to them.”  Pub. Serv. Co. of New Mexico v. New Mexico Envtl. Improvement Bd., 1976-NMCA-039, ¶ 7, 89 N.M. 223, 226.  “They can act only on matters that are within the scope of the authority that a statute has delegated to them either expressly or by necessary implication.”  City of Albuquerque v. Am. Fed'n of State, Cnty. & Mun. Emps. Loc. 1888, 2015-NMCA-023, ¶ 8 (internal quotations omitted).  An administrative agency is not allowed “to amend or enlarge its authority under the guise of making rules and regulations.”   Pub. Serv. Co. of New Mexico, 1976-NMCA-039, ¶ 10. 
“Whether an administrative body has acted beyond the scope of its authority is a question of statutory construction that [the New Mexico Court of Appeals] review de novo.” City of Albuquerque, 2015-NMCA-023, ¶ 9. The Court examines the plain meaning of a statute to determine its legislative intent or purpose. Gen. Motors Acceptance Corp. v. Anaya, 1985-NMSC-066, ¶ 15, 103 N.M. 72, 76; Old Abe Co. v. New Mexico Min. Comm'n, 1995-NMCA-134, ¶ 18, 121 N.M. 83, 90. “Unless a contrary intent is clear, courts will read and give effect to statutes as written, attributing to the words their plain meaning.”  Waksman v. City of Albuquerque, 1984-NMSC-114, ¶ 8, 102 N.M. 41, 43.  
New Mexico courts follow the plain-meaning rule of statutory construction “where the language is unambiguous.” Inv. Co. of the Sw. v. Reese, 1994-NMSC-051, ¶ 13, 117 N.M. 655, 658.  It will “not read into a statute or ordinance language which is not there, particularly if it makes sense as written.”  Sw. Org. Project v. Albuquerque-Bernalillo Cnty. Air Quality Control Bd., 2021-NMCA-005, ¶ 11.  The court only looks beyond the four corners of the statute “when the literal wording of the language runs counter to the apparent intent of the statute, or when it creates consequences that the legislature could not have desired, or when the literal meaning leads to conclusions that are unjust or nonsensical.” Reese, 1994-NMSC-051, ¶ 13 (internal citations omitted). 
[bookmark: _Toc93568144]A.	The Board is limited to the express provisions of its statutory mandate in its rulemaking capacity.

In this rulemaking, the Board would exceed its statutory authority if it predicates adoption of any portion of Part 50 based primarily on methane reductions.  The language of Section 74-2-5(C) is self-evident:
If the environmental improvement board or the local board determines that emissions from sources within the environmental improvement board's jurisdiction or the local board's jurisdiction cause or contribute to ozone concentrations in excess of ninety-five percent of the primary national ambient air quality standard for ozone promulgated pursuant to the federal act, the environmental improvement board or the local board shall adopt a plan, including rules, to control emissions of oxides of nitrogen and volatile organic compounds to provide for attainment and maintenance of the standard.[footnoteRef:2]  [2:  Methane is chemically and statutorily distinct from NOx and VOC.  Methane (CH4) is a hydrocarbon that is a primary component of natural gas.  20.2.2.7(S) NMAC. https://www.epa.gov/gmi/importance-methane. NOx means oxides of nitrogen. 42 U.S.C.A. § 7602(v) (West). VOC means volatile organic compound, as defined by the Administrator. 42 U.S.C.A. § 7602(s) (West). "Volatile organic compound (VOC)" means any organic compound which participates in atmospheric photochemical reactions; that is, any organic compound other than those which the administrator designates as having negligible photochemical reactivity.  20.2.2.7(AS) NMAC.  “This includes any such organic compound other than the following, which have been determined to have negligible photochemical reactivity: Methane[.]” 40 C.F.R. § 51.100(s)(1). ] 


(Emphasis added).  Stated another way, the Board must regulate NOx and VOC when the condition in Section 74-2-5(C) is triggered.  As the language in Section 74-2-5(C) is clear and unambiguous as written, the plain meaning must be followed, and the Board may not “read into a statute or ordinance language which is not there.”  See Sw. Org. Project, 2021-NMCA-005, ¶ 11.  
[bookmark: _Toc93568145]B.	The Board may not formulate its rules based on reasons outside of its statutory mandate.

[bookmark: _Hlk93313694]The Board may not predicate a rule beyond the reasons expressed in its statutory mandate.  See Pub. Serv. Co. of New Mexico, 1976-NMCA-039, ¶ 10.  In Pub. Serv. Co. of New Mexico, the Board adopted a rule limiting sulfur dioxide emissions from the San Juan Generating Station and the Four Corners Power Plant to create “more room . . . for new industry in the Four Corners Area.”  1976-NMCA-039, ¶ 6.   PNM and others challenged the regulation as “not in accordance with law.” Id. ¶ 2; see also § 74-2-9(C).  In reviewing whether the Board exceeded its statutory authority, the Court found that its legislative mandate was “[to] prevent or abate air pollution” and that the ambient air quality standard established the concentration at which sulfur dioxide constituted air pollution.  Id. ¶¶ 6-7.  
The Court held in Pub. Serv. Co. of New Mexico that “[t]here is nothing in the board's mandate that gives it the authority to plan for the industrial development of the area or any other area in the State.” 1976-NMCA-039, ¶ 10.  The Court found that “the Board’s enactment of the regulation is not in accordance with the law.”  Id. ¶ 2.  While the Pub. Serv. Co. of New Mexico Court acknowledged that regulations impact industrial development, “such an impact should be as a consequence[,] not by design.”  Id. ¶ 10.  
Here, the Department’s Statement of Reasons makes all too clear that certain proposed provisions in Part 50 are intentionally designed to reduce methane: “The emissions standards, operational standards, and requirements for monitoring, recordkeeping, and reporting in Part 50 will also result in significant reductions in methane emissions from the oil and gas sector.” Statement of Reasons at 5.  If the Board bases approval of the regulations in Part 50 on methane reductions, its actions will impermissibly enlarge its statutory authority and will not be in accordance with law.[footnoteRef:3] See Pub. Serv. Co. of New Mexico, 1976-NMCA-039, ¶ 10; § 74-2-9(C); New Mexico Oil Conservation Comm'n, 2016-NMCA-055, ¶ 25.  [3:  IPANM concedes that the Board may have the authority to regulate methane emissions, but not under Section 74-2-5(C).] 

Section 74-2-5(E)(3) permits the Board “to give . . . weight it deems appropriate to all facts and circumstances, including . . . technical practicability and economic reasonableness of reducing or eliminating air contaminants from the sources involved and previous experience with equipment and methods available to control the air contaminants involved.”  The term “appropriate,” however, limits the Board’s consideration of facts and circumstances to the express language of the legislative mandate—to regulate NOx and VOC emissions for controlling ozone concentrations in areas that exceed 95% of the NAAQS.  § 74-2-5(C).  In making the rules for oil and gas facilities, the Board may not rely on methane reductions as its primary basis for the underlying regulations after it has chosen to regulate NOx and VOC as its control option. 
[bookmark: _Toc93568146]C.	The Notice of Rulemaking Hearing does not include a possible action of adopting rules and regulations that pertain to and are supported by methane regulations.

Lastly, the Board’s Notice of Rulemaking Hearing to Consider Adoption of Proposed 20.2.50 NMAC, EIB 21-27(R) (the “Notice”), is limited to NOx and VOCs and does not apprise the public or the regulated entities about the Board’s possible action of adopting rules and regulations that pertain to and are supported by methane reductions.  The U.S. Supreme Court has held that “[t]hose who are brought into contest with the Government in a quasi-judicial proceeding aimed at the control of their activities are entitled to be fairly advised of what the Government proposes and to be heard upon its proposals before it issues its final command.”  United States v. Florida E. Coast Ry. Co., 410 U.S. 224, 243 (1973). 
The notice of a proposed EIB rulemaking must include, among other requirements:
(1) The subject of the proposed rule, including a summary of the full text of the proposed rule and a short explanation of the purpose of the proposed rule; (2) a citation to the specific legal authority authorizing the proposed rule and short explanation of the proposed rule[.]” 

20.1.1.301(B)(1)-(2) NMAC.[footnoteRef:4]  Administrative due process in New Mexico requires “fairness, ensuring that the public is notified about a proposed government action and afforded the opportunity to make its voice heard before that action takes effect.”  Rayellen Res., Inc. v. New Mexico Cultural Properties Review Comm., 2014-NMSC-006, ¶ 28; Uhden v. New Mexico Oil Conservation Comm'n, 1991-NMSC-089, ¶ 10, 112 N.M. 528, 530, 817 P.2d 721, 723 (“Administrative proceedings must conform to fundamental principles of justice and the requirements of due process of law.”).   [4:  Notably, the Notice also clarifies that the Board is acting pursuant to Section 74-2-5(C), thereby confirming that its sole statutory mandate is “to control emissions of oxides of nitrogen and volatile organic compounds to provide for attainment and maintenance of the [ozone] standard.” ] 

Similarly, in a formal adjudication under the federal APA, a federal agency must inform the persons entitled to notice of an agency hearing regarding: “(1) the time, place, and nature of the hearing; (2) the legal authority and jurisdiction under which the hearing is to be held; and (3) the matters of fact and law asserted.” 5 U.S.C.A. § 554(b) (West).  For an administrative agency to satisfy federal due process in a formal adjudication, “notice must be given that is reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.’”  Spartan Mills v. Bank of Am. Illinois, 112 F.3d 1251, 1257 (4th Cir. 1997) (citing Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)).  The agency must also “give the party charged a clear statement of the theory on which the agency will proceed with the case.”  Yellow Freight Sys., Inc. v. Martin, 954 F.2d 353, 357 (6th Cir. 1992).  
The Notice does not apprise the public that the Board intended to regulate methane emissions.  See 20.1.1.301(B)(1) NMAC; Florida E. Coast Ry. Co., 410 U.S. at 243; Rayellen Res., Inc., 2014-NMSC-006, ¶ 28.  The Notice simply states: “The proposed regulations at Part 50 would reduce emissions of ozone precursor pollutants (oxides of nitrogen and volatile organic compounds) from sources in the oil and gas sector located in areas of the State within the Board’s jurisdiction that are experiencing elevated ozone levels.”  Notice at 1.  It is silent on how Part 50 will regulate methane emissions and does not provide a “clear statement on the theory on which the agency will proceed with its case.”  See Yellow Freight Sys., Inc. v. Martin, 954 F.2d at 357.  The Notice failed to disclose that “the nature of the hearing” would involve methane reductions.  See U.S.C.A. § 554(b) (West).  Because it does not identify regulation of methane emissions as the subject of the rulemaking, it effectively precludes the public or regulated entities from meaningful participation related to methane emissions.  For this reason, any Board action regulating methane emissions, or justified by regulating methane, deviates from the legislative purpose of Section 74-2-5(C) and is thereby not in accordance with law. See Section 74-2-9(C); Old Abe Co., 1995–NMCA–134, ¶ 10. 
[bookmark: _Toc93568147]The Board may only promulgate rules or regulations that are no more stringent than necessary to maintain the statutory standard. 

Under the Air Act, the Board may not promulgate a rule or regulation that is no more stringent than necessary to maintain the ambient air quality standard.  See Pub. Serv. Co. of New Mexico, 1976-NMCA-039, ¶ 19; Kennecott Copper Corp. v. New Mexico Envtl. Imp. Bd., 1980-NMCA-007, ¶ 9, 94 N.M. 610, 613, 614 P.2d 22, 25, writ quashed sub nom. Kennecott Copper Corp. v. New Mexico Envtl. Improvement Bd., 94 N.M. 675 (1980) (“The Board there [in Public Service Co.] established a standard and then adopted regulations that required performance far beyond that necessary to meet the standard.”).  
[bookmark: _Hlk93321643]The Board is bound by the ambient air quality standard and “may not . . . adopt regulations implementing or explaining it for any reason other than to [maintain the standard].” Pub. Serv. Co. of New Mexico, 1976-NMCA-039, ¶ 19.  As discussed above (supra IV), in Pub. Serv. Co. of New Mexico., the Board adopted regulations related to sulfur dioxide reductions based on “new industry in the Four Corners” and “for New Mexico to regain control over its air in the Four Corners region.” 1976-NMCA-039, ¶¶ 10-11.  The Court held that these reasons were not in accordance with law because the Board’s mandate does not provide the Board with authority to act for those reasons cited.  Id. ¶¶ 11, 17; see also Kennecott Copper Corp., 1980-NMCA-007, ¶ 9, 94 N.M. 610, 613 (“The Board, therefore, although authorized to adopt regulations to assure that the standard will not be violated, was without authority to establish a regulation for the reasons stated in its Public Service Co. decision.”).  
Longstanding New Mexico precedent specifies that the Board’s regulations cannot be more stringent than necessary to maintain the ambient air quality standard.   Pub. Serv. Co. of New Mexico, 1976-NMCA-039, ¶ 19; Kennecott Copper Corp., 1980-NMCA-007, ¶ 9.  Proposed rules that are “more protective of public health and environment” do not provide a basis for the Board to promulgate rules that are more stringent than federal laws, regulations, or rules, or allow the Board to deviate from its statutory mandate.  § 74-2-5(G).  Simply put, the Board may only propose rules to regulate NOx and VOC emissions for controlling ozone concentrations in areas that exceed 95% of the NAAQS that are necessary, but no more stringent than necessary, to assure compliance with the ozone NAAQS.  
[bookmark: _Toc93568148]The Board lacks authority to promulgate Section 125(G)

Under Section 74-2-12, civil enforcement authority is delegated to the Secretary of the Department.  The Secretary may issue a compliance order or commence a civil action in district court upon a determination that a person has violated or is violating the Air  Act or a regulation promulgated pursuant thereto, and “may include a suspension or revocation of the permit or portion thereof issued by the secretary . . .  that is alleged to have been violated.” See NMSA 1978 § 74-2-12(A)(1) and (2) and (B).  Under the proposed 20.2.50.125(G) NMAC, NMED proposes the following:
Failure to comply with 20.2.50.125 NMAC:  Notwithstanding the provisions of Section 20.2.50.125 NMAC, a source that meets the definition of a small business facility can be required to comply with the other Sections of 20.2.50 NMAC if the Secretary finds based on credible evidence that the source (1) presents an imminent and substantial endangerment to the public health or welfare or to the environment; (2) is not being operated or maintained in a manner that minimizes emissions of air contaminants; or (3) has violated any other requirement of 20.2.50.125 NMAC.

	As mentioned in Section III (supra), the EIB’s jurisdiction is statutorily defined and it is limited to the exercising the authority granted by statute. See New Mexico Taxation & Revenue Dep't, 2019-NMCA-054, ¶ 6; Wilcox, 2012-NMCA-106, ¶ 7 (“An administrative agency has no power to create a rule or regulation that is not in harmony with its statutory authority.”).  The Department’s enforcement authority is independent of the Board’s authority and derives directly from the Legislature.  The EIB, consequently, does not have the authority to grant additional enforcement authority to the Department.  In effect, the Board usurps the role of the Legislature by promulgating Section 125(G).  Because the Board has no authority to promulgate this rule, it must reject proposed Section 125(G). 
[bookmark: _Toc93568149]CONCLUSION

	For the reasons stated herein, the Board should reject NMED’s proposed plan and stay any further proceedings to adopt Part 50 until it adopts the necessary plan for addressing regulation of NOx and VOCs in areas in excess of 95% of the ozone NAAQS.  If the Board decides to proceed, it should accept IPANM’s proposed final changes to Part 50 attached as Exhibit A and Statement of Reasons attached as Exhibit B and amend 20.2.50 NMAC accordingly.
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