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NMOGA’S RESPONSE TO CLEAN AIR ADVOCATES, EDF, AND NMED’S 7 
JOINT MOTION TO STRIKE PARTS OF NMOGA’S PROPOSED 8 

SURREBUTTAL ON LDAR 9 
 10 

 The New Mexico Oil and Gas Association (“NMOGA”) hereby responds to the Clean 11 

Air Advocates, Environmental Defense Fund, and New Mexico Environment Department’s 12 

(collectively “Movants”) Joint Motion to Strike (“Motion”) certain parts of surrebuttal that 13 

NMOGA has filed and intends to present on proposed 20.2.50.116 NMAC leak detection and 14 

repair requirements (“LDAR”) through its surrebuttal witness Mr. Smitherman.  As shown 15 

below, NMOGA’s surrebuttal testimony, including the parts subject to the Motion, properly 16 

responds to rebuttal testimony submitted by various parties.  That rebuttal testimony, in turn, 17 

responded to NMOGA’s technical and cost analysis of NMED’s original LDAR proposal 18 

presented with NMOGA’s direct testimony.  In addition, NMED has changed its position on the 19 

appropriate frequency of LDAR in both rebuttal (See NMED Rebuttal Exhibit 1 and 2) and in its 20 

September 16, 2021 redline (See NMED Rebuttal Exhibit 23).  Consequently, all of Mr. 21 

Smitherman’s surrebuttal testimony is a proper response to the other parties’ rebuttal testimony 22 

or post-rebuttal changes in position.  Having opened the door to the surrebuttal testimony 23 

through their rebuttal testimony or post-rebuttal change in position, the other parties cannot 24 

properly object to relevant surrebuttal testimony and should not succeed in their tactical 25 

procedural attempts to inhibit NMOGA’s ability to present its technical case, through both direct 26 

and surrebuttal testimony, for the Board’s consideration. 27 
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In addition to being proper surrebuttal, many of the items contained in the slides are 1 

already in the evidentiary record because they have been admitted through NMOGA and 2 

NMED’s exhibits. Indeed, NMOGA moved to admit all exhibits into the record, and this was 3 

done without objection. We are particularly puzzled about the movants’ objections to these 4 

items. 5 

We have provided a detailed table in section II.F of this response to assist the Hearing 6 

Officer with understanding the multiple bases for admission of every item that is the subject of 7 

this motion. 8 

II. ARGUMENT 9 

A. The Air Quality Control Act and the Board’s Rules Favor Admitting the10 
NMOGA Surrebuttal Testimony.11 

12 
Both the Air Quality Control Act and the Board’s procedural rules governing this hearing 13 

favor the admission of relevant evidence that will assist the Board in reaching a decision.  The 14 

Act provides that “[a]t the hearing, the environmental improvement board . . . shall allow all 15 

interested persons reasonable opportunity to submit data, views or arguments orally or in writing 16 

. . . .”  NMSA 1978, § 74-2-6(D).  As the Board’s rules make clear, the objective of a rulemaking 17 

hearing is “to encourage public participation” and “to encourage the effective presentation of the 18 

evidence and points of view of the parties.”  20.1.1.6.B&C.  The Board’s rules require that “[t]he 19 

hearing officer shall conduct a fair and equitable proceeding, assure that the facts are fully 20 

elicited and avoid delay.”  20.1.1.107.B NMAC.  The Board and hearing officer are enjoined to 21 

construe the rules “liberally” to achieve the objectives. 20.1.1.108 NMAC. 22 

Admission of the proposed NMOGA surrebuttal addressing the other parties’ rebuttal 23 

testimony on the LDAR section is consistent with the Act and the rules because it will assure that 24 

the facts helpful to the Board’s decision are fully elicited.  It also will be fair because, as 25 



explained below, the other parties have had notice of NMOGA’s positions and technical support 1 

through NMOGA’s direct testimony, including NMOGA’s comments on its proposed rule 2 

changes, which in this case were adopted through the direct testimony of NMOGA’s witness, 3 

John Smitherman.  The other parties have responded, in their rebuttals, to these statements and 4 

now seek to preclude any effective NMOGA response to their rebuttals, frustrating the objectives 5 

of “public participation” and “effective presentation of the evidence and points of view of the 6 

parties.”     7 

B. NMOGA Responded to the Studies NMED Cited to Support the Original 8 
Proposed Rule on LDAR in its Direct Testimony  9 

 10 
 Movants argue that NMOGA should have presented its surrebuttal testimony as part of its 11 

rebuttal testimony.  Movants would have the Hearing Officer overlook that NMOGA presented 12 

its technical case on this topic through the direct testimony of John Smitherman.  NMOGA 13 

presented its technical testimony in direct to afford the Movants and other parties an opportunity 14 

to examine NMOGA’s concerns so that the fullest and best record is available for the Board’s 15 

consideration.  Movants would now have the Hearing Officer use NMOGA’s willingness to 16 

provide its comments on direct as a basis for denying it an opportunity to respond to their 17 

rebuttal.  This is inconsistent with the entire purpose of this proceeding to develop a good record 18 

for the Board. Mr. Smitherman now desires to explain how his evidence, previously adduced, has 19 

addressed the concerns of the Movants, and he is entitled to do so. 20 

Most of the surrebuttal testimony that the Movants seek to strike relates to NMOGA’s 21 

analysis of studies on which NMED relied to support the cost-effectiveness of NMED’s 22 

proposed LDAR requirements, 20.2.50.116.  As indicated in the Motion, those studies were 23 

available to the parties prior to the filing of direct testimony.  Consequently, NMOGA’s direct 24 

case, particularly the direct testimony of Mr. Smitherman, addressed the studies on which 25 



NMED relied for its original proposed rule language.  That testimony appears on pages 23-24 of 1 

the Direct Testimony of John Smitherman, Appendix A1 to NMOGA’s Statement of Intent to 2 

Present Technical Testimony, attached hereto as “Exhibit A” for convenience. 3 

Importantly, on page 23, lines 20-21, Mr. Smitherman states that he reviewed the analysis 4 

on which NMED relied and specifically refers to the NMOGA technical analysis responding to 5 

the studies on which NMED relied in presenting proposed section 20.2.50.116, which is 6 

contained in NMOGA’s original redline, NMOGA Appendix B, pages 30-34.  The pages of the 7 

NMOGA redline regarding proposed section 20.2.50.116 are attached hereto as “Exhibit B” for 8 

convenience. Importantly, Mr. Smitherman’s direct testimony on page 23, lines 23-25 and on 9 

page 24 discussed the analysis and implications of the technical analysis in the NMOGA redline 10 

at length.  For these reasons, when it introduces Mr. Smitherman’s direct testimony on this topic, 11 

NMOGA will request that the Hearing Officer admit into evidence the portion of the NMOGA 12 

redline, Appendix B, relating to proposed 20.2.50.116 of the rule, as shown on pages 28-36 of 13 

the redline, based on Mr. Smitherman’s direct testimony adopting and explaining that part of the 14 

redline, including the comments containing the NMOGA technical analysis.  Having submitted 15 

direct testimony through Mr. Smitherman and the pertinent part of the NMOGA redline 16 

responding to the studies on which NMED relied, NMOGA did not identify a need to submit 17 

extensive additional rebuttal testimony on this topic. 18 

Although the parties appear to disclaim knowledge that Mr. Smitherman adopted this 19 

testimony, this is disingenuous. Mr. Smitherman clearly adopts this testimony, explaining that 20 

“you will find our analysis included in the comments in the NMOGA redline for your reference.” 21 

NMOGA Appendix A1, pg. 23, lines 21-22. To further clarify that the Appendix B commentary 22 

was incorporated in Mr. Smitherman’s testimony, Mr. Smitherman responds to several questions 23 



along these lines: “What issues did you identify, if any, regarding ERG’s assumptions about 1 

operations in New Mexico?” NMOGA Appendix Al, pg. 23, lines 24-25. All of Mr. 2 

Smitherman’s responses to this line of questioning adopt and repeat what was captured in the 3 

analysis in NMOGA’s Appendix B, and the framing of the questions makes clear that these are 4 

the observations and testimony of Mr. Smitherman. It’s also telling that legal counsel for Clean 5 

Air Advocates refers specifically to NMOGA’s LDAR testimony as the testimony of Mr. 6 

Smitherman in her questioning of Ms. Lee Ann Hill. CAA Rebuttal Exhibit 25, pg. 3, 17-19.  7 

C. CAA, EDF and NMED All Rebutted NMOGA’s Direct Testimony on this 8 
Topic in Their Rebuttal Testimonies, and the Proposed NMOGA Surrebuttal 9 
Testimony Responds to Their Rebuttal Testimonies. 10 

 11 
Because NMOGA’s direct technical testimony on this topic had already been filed and 12 

was available for the other parties to critique, NMED chose to file rebuttal testimony to Mr. 13 

Smitherman’s direct testimony, including the technical analysis contained in the NMOGA, 14 

NMOGA Appendix B, at pages 30-34.  That rebuttal testimony is in NMED Rebuttal Exhibit 1, 15 

pages 62-68, attached hereto as “Exhibit C.”  NMED’s rebuttal testimony criticized the direct 16 

technical testimony by Mr. Smitherman, including the adopted explanation and data in the 17 

NMOGA redline.  For example, on page 63 of NMED’s rebuttal testimony, NMED complained 18 

that it “could not evaluate the validity or representativeness of the alternative model plants 19 

mentioned by NMOGA, because NMOGA does not document in its testimony or exhibits the 20 

actual model plants they created . . . .”  The surrebuttal testimony, particularly pages 10-11, 21 

responds to that rebuttal testimony.  As NMED has the “last word” on this topic, NMED will 22 

have an opportunity to address this in its surrebuttal.  On page 63, beginning at line 8, NMED 23 

seeks to rebut NMOGA’s argument that “costs in the 2016 CTG did not account for additional 24 

cost elements that were discussed in comments submitted to the EPA on the draft CTG by the 25 



American Petroleum Institute.”  That point is addressed in NMOGA’s proposed surrebuttal 1 

beginning at pages 20-26. 2 

 Movant EDF submitted considerable rebuttal testimony on this topic through witness 3 

Hillary Hull, EDF’s Exhibit JJJ.  In her rebuttal testimony, Ms. Hull identifies her review of Mr. 4 

Smitherman’s direct testimony and the NMOGA redline, Appendix B.  She also discusses the 5 

ERG-LDAR Reductions and Costs VOC spreadsheet, NMED Exhibit 69.  On the second page of 6 

her testimony (page 303 of EDF’s filing) she states: “NMOGA’s estimate of the costs to comply 7 

with NMED’s proposed instrument-based monitoring requirements contained in 20.2.50.116.C 8 

NMAC (leak detection and repair or “LDAR” requirements) are inflated.”  Her testimony then 9 

seeks to rebut NMOGA’s proposal with respect to the estimated volumes of VOCs and other 10 

pollutants.  She then testifies regarding NMED’s estimate of the cost-effectiveness of NMED’s 11 

LDAR proposal, and beginning on the sixth page of her testimony (pages 307-08 of EDF’s 12 

exhibits) provides her technical critique of NMOGA’s cost analysis, including her critique of 13 

some of the underlying technical basis for the NMOGA analysis.  NMOGA is entitled to surrebut 14 

this testimony. 15 

 Movant CAA also presented rebuttal testimony in response to NMOGA’s direct 16 

testimony through witness Lee Ann L. Hill, CAA Exhibit 25.  Ms. Hill’s rebuttal testimony on 17 

this topic in CAA Exhibit 25 beginning on page 3, line 17 to page 4, line 10 and page 18, line 18 18 

to page 19, line 2.  NMOGA is entitled to surrebut this testimony. 19 

D. By Joining the Proximity LDAR Proposal in its Rebuttal, Oxy Has 20 
Represented that the Proximity LDAR Proposal Is Feasible for Industry, a 21 
Point that EDF’s Witnesses Have Explicitly Urged in their Rebuttal 22 
Testimony and To which NMOGA is Entitled to Respond. 23 

 24 



 In its Rebuttal Testimony, Oxy has for the first time aligned itself with the environmental 1 

group’s LDAR proximity proposal. In doing so, Oxy has represented that this proposal is 2 

economically feasible for at least some of the oil and gas industry in New Mexico. NMOGA is 3 

entitled to rebut that representation. More importantly, regardless of what Oxy has represented 4 

about the feasibility of this approach for industry, witnesses for the Movants have deliberately 5 

perpetuated this implication and invited the Board to consider what it means for other members 6 

of industry, referring repeatedly to the proposal as the “Oxy agreement.” See, e.g., CAA Rebuttal 7 

Exhibit 23, pg. 2. In one particularly overt example, Dr. McCabe, witness for Clean Air 8 

Advocates, has asserted that Oxy’s joining of the LDAR proximity proposal means industry is 9 

able and ready to meet the proposal’s demands. In his rebuttal testimony, he states:  10 

It is significant that a major oil and gas operator in New Mexico has agreed to these stronger 11 

provisions. Clearly, Oxy views them as technically and economically feasible. We hope 12 

the EIB will take note of this key development. 13 

CAA Rebuttal Exhibit 23, pg. 2-3 (emphases added). In inviting the EIB to “take note of this key 14 

development,” he is clearly inviting the board to conclude that if one industry member can do it, 15 

all industry members can do it.  This point is not lost on the proponents of this motion who, in 16 

their opening statements, referred to the “Oxy agreement” as a significant development 17 

supporting the viability of their proposal from industry’s perspective.  NMOGA has not had an 18 

opportunity to respond to any of these assertions or implications as they were said for the first 19 

time on rebuttal. As such, the proponents of this motion have clearly opened the door to 20 

surrebuttal on this issue.  21 

E. NMOGA, Not Movants, Would Be Prejudiced If Its Surrebuttal Testimony is 22 
Excluded. 23 

 24 



Movants complain that they would be prejudiced if the NMOGA proposed surrebuttal 1 

testimony is admitted due to the lack of opportunity to respond.  As exemplified by their rebuttal 2 

testimony, Movants had sufficient opportunity to challenge NMOGA’s technical analysis as 3 

presented in NMOGA’s direct testimony and did so.  As to the proposed Surrebuttal Testimony, 4 

although not required to do so, NMOGA provided the surrebuttal testimony in question to 5 

counsel for the other parties on September 23, allowing the parties several days for review and 6 

the ability to address any points needed in their own surrebuttal testimony.  The proposed 7 

surrebuttal testimony includes more specific information from the publicly available information 8 

cited NMOGA’s redline, in response to the rebuttal testimony, and the technical witnesses for the 9 

other parties already had access to that information and, as shown by some of the rebuttal 10 

testimony, are already familiar with it.  Moreover, simply because the rebuttal testimony is 56 11 

pages does not result in any prejudice to the other parties, as much of the information repeats 12 

information provided in NMOGA’s direct testimony and redline, or adjusts the direct testimony 13 

in response to other parties’ rebuttal testimony. 14 

NMOGA, on the other hand, would be prejudiced if the proposed surrebuttal testimony is 15 

stricken.  The surrebuttal testimony properly responds to rebuttal testimony submitted by the 16 

other parties, and prohibiting NMOGA from presenting the surrebuttal would deny NMOGA its 17 

only opportunity to respond to the rebuttal testimony.  Indeed, in effect, Movants tactics are to 18 

attempt to prevent NMOGA from presenting this technical evidence through both direct and 19 

surrebuttal testimony, which would deny NMOGA and its members any opportunity to present 20 

this part of its case.  That could create reversible error in the event there is an appeal. 21 

F. Itemized Bases for Denial22 
23 



For the Hearing Officer’s convenience, we have provided the bases for denying this 1 

motion with respect to every slide and exhibit in the following table. 2 

Subject of Objection Basis for Denial 
Slides 10-11 “NMOGA 
Model Plant – Well Sites” 

These tables were referenced and incorporated into Mr. 
Smitherman’s Direct Testimony. Appendix A1, pg. 23-24. 
Consequently, they are part and parcel of Mr. Smitherman’s 
testimony, and there is no basis for excluding them. As 
outlined in Mr. Smitherman’s testimony, the tables appear in 
NMOGA, Appendix B. The data underlying these tables were 
also provided in NMOGA Exhibit 27, and parties have waived 
their rights to object to any of NMOGA’s exhibits, which have 
already been admitted into the evidentiary record. The parties 
clearly had opportunity to review and rebut this data and took 
the opportunity to do so in their rebuttal testimony.  

For example, in NMED Rebuttal Exhibit 1, Ms. Bisbey-Kuehn 
and Mr. Palmer allege they “cannot evaluate the validity or 
representativeness of the alternative model plants mentioned 
by NMOGA, because NMOGA does not document in its 
testimony or exhibits the actual model plants they created and 
on which they estimated new emission reductions and cost 
effectiveness numbers.” NMED Rebuttal Exhibit 1, pg. 62-63. 
In response, NMOGA is demonstrating that its admitted 
exhibits did in fact set out this data (Exhibit 27) and that 
NMOGA’s emissions reductions based on that model plant are 
more appropriate. See also, e.g., EDF Rebuttal Exhibit JJJ, 
Rebuttal Testimony of Hillary Hull (testifying that NMOGA’s 
proposal will decrease emissions reductions and that its costs 
are inflated, among other things); CAA Rebuttal Exhibit 25, 3-
21, Rebuttal Testimony of Lee Ann Hill (responding 
specifically to John Smitherman and testifying that NMOGA’s 
analysis fails to account for the emissions reductions that will 
be achieved); EDF Rebuttal Exhibit XX, Rebuttal Testimony 
of David Lyon (testifying that he disagrees with NMOGA’s 
assertion that NMED has overestimated emissions reductions 
that can be achieved from LDAR).  

While the table itself was in direct testimony, NMOGA is 
responding to the rebuttal argument of NMED and providing 
the original table of dispute for reference. In addition, 
NMOGA is providing the data in surrebuttal to economize the 
Board’s time and present it at the same time that NMOGA 
presents surrebuttal in response to the other party’s rebuttal. 
This is consistent with how many parties have delivered their 



testimony in this hearing, and the line between direct, rebuttal 
and surrebuttal has been continually blurred for reasons far 
less compelling than this. NMOGA has also sought to respect 
the Hearing Officer’s preference that the EIB not be required 
to refer to the commented version of NMOGA Exhibit B.  

The Hearing Officer’s order was crafted to ensure that portions 
of Exhibit B and 47 remained in the record to the extent the 
parties relied on them. That is precisely the situation here.  

Slides 12-13 “ERG/CTG 
Model Plant – Gas Well 
Sites” 

This data is presented in NMOGA Exhibit 3, pg. 162-163. All 
of NMOGA’s exhibits have already been admitted into the 
record, including Exhibit 3, and there is no basis for objecting 
to it at this point. This data is also reflected in NMED Exhibit 
34, which has also been admitted.  

Furthermore, this is the source data that NMED relied on in 
developing its cost-per-ton analysis for ERG. On rebuttal, 
NMED has asserted that its data is superior. See NMED 
Rebuttal Exhibit 1, pg. 62-63. It is unclear how these slides 
could possibly be objectionable given that it forms the basis 
for NMED’s analysis, and NMED has argued extensively on 
rebuttal that its data is better.  

Slide 14 “Emission 
reductions from LDAR” 

This is already in the record as NMED Exhibit 069, Tab 
“Emissions Reduction Factors”, lines 3-5, 15-17.  NMOGA is 
entitled to respond to the representations of NMED and its 
reliance on this information. NMED has clearly brought the 
emissions reductions achievable from particular frequencies 
within controversy on surrebuttal. As outlined above, NMED 
changed the frequency of LDAR in its 9/7 redline (Rebuttal 
Exhibit 2) and in its 9/16 redline (Rebuttal Exhibit 23). 
Consequently, the relative effectiveness of different 
frequencies is subject to debate, and NMOGA has not had an 
opportunity yet to respond to NMED’s repudiation of the 
frequencies proposed in the 9/7 redline by NMED.  

Slide 16 “Emissions 
reductions over-estimated at 
Well Sites” 

This is a distillation of slide 15. The table on slide 15 was 
referenced and incorporated into Mr. Smitherman’s Direct 
Testimony. Appendix A1, pg. 23-24. Consequently, the table 
is part and parcel of Mr. Smitherman’s testimony, and there is 
no basis for excluding it. As outlined in Mr. Smitherman’s 
testimony, the table appears in NMOGA, Appendix B and 
Exhibit 47.  



These emissions reductions were a direct result of the changes 
to the model plant. In NMED Rebuttal Exhibit 1, Ms. Bisbey-
Kuehn and Mr. Palmer allege they “cannot evaluate the 
validity or representativeness of the alternative model plants 
mentioned by NMOGA, because NMOGA does not document 
in its testimony or exhibits the actual model plants they created 
and on which they estimated new emission reductions and cost 
effectiveness numbers.” NMED Rebuttal Exhibit 1, pg. 62-63. 
In surrebuttal, NMOGA is demonstrating that its testimony 
does in fact demonstrate the emissions reductions are 
overestimated at well sites. NMOGA is also surrebutting other 
parties who have challenged NMOGA’s analysis. See, e.g., 
EDF Rebuttal Exhibit JJJ, Rebuttal Testimony of Hillary Hull 
(testifying that NMOGA’s proposal will decrease emissions 
reductions and that its costs are inflated, among other things); 
CAA Rebuttal Exhibit 25, 3-21, Rebuttal Testimony of Lee 
Ann Hill (responding specifically to John Smitherman and 
testifying that NMOGA’s analysis fails to account for the 
emissions reductions that will be achieved); EDF Rebuttal 
Exhibit XX, Rebuttal Testimony of David Lyon (testifying that 
he disagrees with NMOGA’s assertion that NMED has 
overestimated emissions reductions that can be achieved from 
LDAR). 

While the table itself was in direct testimony, NMOGA is 
responding to the rebuttal argument of NMED and providing 
the original table of dispute for reference. In addition, 
NMOGA is providing the data in surrebuttal to economize the 
Board’s time and present it at the same time that NMOGA 
presents surrebuttal in response to the other party’s rebuttal. 
This is consistent with how many parties have delivered their 
testimony in this hearing, and the line between direct, rebuttal 
and surrebuttal has been continually blurred for reasons far 
less compelling than this. This is also consistent with the 
Hearing Officer’s preference that the EIB not be required to 
refer to the commented version of NMOGA Exhibit B.  

The Hearing Officer’s order was crafted to ensure that portions 
of Exhibit B and 47 remained in the record to the extent the 
parties relied on them in their testimony. That is precisely the 
situation here, as Mr. Smitherman has explicitly and 
extensively referred to this analysis and provided additional 
commentary in Appendix A1 of his direct testimony. NMOGA 
is providing the data in surrebuttal to economize the board’s 
time and present it at the same time that NMOGA presents 
surrebuttal in response to the other party’s rebuttal.   



Slide 18 “Emissions 
reductions overestimated at 
Well Sites” 

This is a distillation of slide 17. The table on slide 17 was 
referenced and incorporated into Mr. Smitherman’s Direct 
Testimony. Appendix A1, pg. 23-24. Consequently, it is part 
and parcel of Mr. Smitherman’s testimony, and there is no 
basis for excluding it. As outlined in Mr. Smitherman’s 
testimony, the table appears in NMOGA, Appendix B and 
NMOGA Exhibit 47.  

While the table itself was in direct testimony, NMOGA is 
responding to the rebuttal argument of NMED and providing 
the original table of dispute for reference. For example, in 
NMED Rebuttal Exhibit 1, Ms. Bisbey-Kuehn and Mr. Palmer 
allege they “cannot evaluate the validity or representativeness 
of the alternative model plants mentioned by NMOGA, 
because NMOGA does not document in its testimony or 
exhibits the actual model plants they created and on which 
they estimated new emission reductions and cost effectiveness 
numbers.” NMED Rebuttal Exhibit 1, pg. 62-63. In response, 
NMOGA is demonstrating that its exhibits do in fact set out 
this data (Exhibit 27) and that NMOGA’s emissions reductions 
based on that model plant are more appropriate. NMOGA is 
also surrebutting other parties who have challenged 
NMOGA’s analysis. See, e.g., EDF Rebuttal Exhibit JJJ, 
Rebuttal Testimony of Hillary Hull (testifying that NMOGA’s 
proposal will decrease emissions reductions and that its costs 
are inflated, among other things); CAA Rebuttal Exhibit 25, 3-
21, Rebuttal Testimony of Lee Ann Hill (responding 
specifically to John Smitherman and testifying that NMOGA’s 
analysis fails to account for the emissions reductions that will 
be achieved); EDF Rebuttal Exhibit XX, Rebuttal Testimony 
of David Lyon (testifying that he disagrees with NMOGA’s 
assertion that NMED has overestimated emissions reductions 
that can be achieved from LDAR). 

NMOGA is also providing the data in surrebuttal to economize 
the Board’s time and present it at the same time that NMOGA 
presents surrebuttal in response to the other party’s rebuttal. 
This is consistent with how many parties have delivered their 
testimony in this hearing, and the line between direct, rebuttal 
and surrebuttal has been continually blurred for reasons far 
less compelling than this. This is also consistent with the 
Hearing Officer’s preference that the EIB not be required to 
refer to the commented version of NMOGA Exhibit B.  



The Hearing Officer’s order was crafted to ensure that portions 
of Exhibit B and 47 remained in the record to the extent the 
parties relied on them in their testimony. That is precisely the 
situation here, as Mr. Smitherman has explicitly and 
extensively referred to this analysis and provided additional 
commentary in Appendix A1 of his direct testimony. NMOGA 
is providing the data in surrebuttal to economize the board’s 
time and present it at the same time that NMOGA presents 
surrebuttal in response to the other party’s rebuttal. 

Slide 29 “Gather and 
Boosting Facility Model 
Plant” 

This data is in NMOGA Exhibit 28 and NMOGA Exhibit 7 
and has already been admitted into evidence. The parties have 
waived their rights to object to this information. 

Slide 30 “Table 9-9” This data is presented in NMOGA Exhibit 3, pg. 168, and has 
already been admitted into the record as evidence. The parties 
have waived their rights to object to this information. 

Slide 31 “Emissions 
reductions over-estimated at 
G&B” 

This data is referenced and incorporated into Mr. 
Smitherman’s Direct Testimony. Appendix A1, pg. 23-24. 
Consequently, it is part and parcel of Mr. Smitherman’s 
testimony, and there is no basis for excluding it. As outlined in 
Mr. Smitherman’s testimony, the table appears in NMOGA, 
Appendix B and NMOGA Exhibit 47.  

The Hearing Officer’s order was crafted to ensure that portions 
of Exhibit B and 47 remained in the record to the extent the 
parties relied on them in their testimony. That is precisely the 
situation here, as Mr. Smitherman has explicitly and 
extensively referred to this analysis and provided additional 
commentary in Appendix A1 of his direct testimony. NMOGA 
is providing the data in surrebuttal to economize the board’s 
time and present it at the same time that NMOGA presents 
surrebuttal in response to the other party’s rebuttal. 

Slide 32  “Emissions 
reductions over-estimated at 
G&B”   

This is a distillation of slide 31. The table on slide 31 was 
referenced and incorporated into Mr. Smitherman’s Direct 
Testimony. Appendix A1, pg. 23-24. Consequently, it is part 
and parcel of Mr. Smitherman’s testimony, and there is no 
basis for excluding it. As outlined in Mr. Smitherman’s 
testimony, the table appears in NMOGA, Appendix B and 
NMOGA Exhibit 47. 

This table is integral to surrebutting NMED’s rebuttal of the 
table when it was presented in Mr. Smitherman’s direct 
testimony. In NMED Rebuttal Exhibit 1, NMED argues that 



NMOGA did not “provide any details regarding how the 
results of the second paper were used to adjust the VOC 
reduction estimates from this in the 2016 CTG to those in 
NMOGA’s testimony, or how they were used to adjust the cost 
per ton of VOC reduced.” NMOGA is now surrebutting that 
statement by explaining its approach.  

While the table itself was in direct testimony, NMOGA is 
responding in surrebuttal to the rebuttal argument of NMED 
and providing the original table of dispute for reference. In 
addition, NMOGA is providing the data in surrebuttal to 
economize the Board’s time and present it at the same time 
that NMOGA presents surrebuttal in response to the other 
party’s rebuttal. This is consistent with how many parties have 
delivered their testimony in this hearing, and the line between 
direct, rebuttal and surrebuttal has been continually blurred for 
reasons far less compelling than this. This is also consistent 
with the Hearing Officer’s preference that the EIB not be 
required to refer to the commented version of NMOGA 
Exhibit B.  

The Hearing Officer’s order was crafted to ensure that portions 
of Exhibit B and 47 remained in the record to the extent the 
parties relied on them in their testimony. That is precisely the 
situation here, as Mr. Smitherman has explicitly and 
extensively referred to this analysis and provided additional 
commentary in Appendix A1 of his direct testimony. NMOGA 
is providing the data in surrebuttal to economize the board’s 
time and present it at the same time that NMOGA presents 
surrebuttal in response to the other party’s rebuttal. 

Slide 38 “Emissions 
reduction over-estimated at 
G&B” 

This data is referenced and incorporated into Mr. 
Smitherman’s Direct Testimony. Appendix A1, pg. 23-24. 
Consequently, it is part and parcel of Mr. Smitherman’s 
testimony, and there is no basis for excluding it. As outlined in 
Mr. Smitherman’s testimony, the table appears in NMOGA, 
Appendix B and NMOGA Exhibit 47. 

This is also integral to surrebutting NMED’s rebuttal on this 
issue, as outlined in response to Slide 36 above.  

The Hearing Officer’s order was crafted to ensure that portions 
of Exhibit B and 47 remained in the record to the extent the 
parties relied on them in their testimony. That is precisely the 
situation here, as Mr. Smitherman has explicitly and 
extensively referred to this analysis and provided additional 



commentary in Appendix A1 of his direct testimony. NMOGA 
is providing the data in surrebuttal to economize the board’s 
time and present it at the same time that NMOGA presents 
surrebuttal in response to the other party’s rebuttal. 

Slide 39  “Emissions 
reduction over-estimated a 
G&B” 

This is a distillation of slide 38. The table on slide 38 was 
referenced and incorporated into Mr. Smitherman’s Direct 
Testimony. Appendix A1, pg. 23-24. Consequently, it is part 
and parcel of Mr. Smitherman’s testimony, and there is no 
basis for excluding it. As outlined in Mr. Smitherman’s 
testimony, the table appears in NMOGA, Appendix B and 
NMOGA Exhibit 47. 

This is also integral to surrebutting NMED’s rebuttal on this 
issue, as outlined in response to Slide 36 above.  

The Hearing Officer’s order was crafted to ensure that portions 
of Exhibit B and 47 remained in the record to the extent the 
parties relied on them in their testimony. That is precisely the 
situation here, as Mr. Smitherman has explicitly and 
extensively referred to this analysis and provided additional 
commentary in Appendix A1 of his direct testimony. NMOGA 
is providing the data in surrebuttal to economize the board’s 
time and present it at the same time that NMOGA presents 
surrebuttal in response to the other party’s rebuttal. 

Slides 40-50. LDAR 
Incremental Analysis 
Rebutting NMED’s Shifting 
Position on LDAR 
Frequencies and Thresholds 

All of the underlying data to support this analysis is already in 
the record in NMED Exhibit 069, NMOGA Appendix B, and 
NMOGA Exhibit A1.  

This is being provided to respond to NMED’s continual shift 
in LDAR frequencies and thresholds. Between September 7 
and September 16 (after the rebuttal deadline), NMED 
increased the relative frequency of LDAR inspections and 
significantly lowered the PTE thresholds for each frequency. 
NMOGA is surely entitled to surrebuttal against the 
department’s unexplained changes in position. NMOGA 
anticipates that NMED will provide new testimony to support 
this shift in position or, at the very least, seek to repudiate its 
September 6th redline. It would be fundamentally inequitable 
to allow NMED to change its position beyond the rebuttal 
deadline and not allow the parties to respond to that change. 

These slides evaluate the cost-per-ton of the LDAR proposals 
on an incremental basis to surrebut NMED’s original rebuttal 
testimony that thresholds more stringent than NMOGA 



proposed are appropriate and to surrebut NMED’s 9/16 draft, 
which significantly increased the stringency of these 
thresholds and frequencies. The underlying cost data for this 
information is already in the record in NMED’s Exhibit 069, 
and the underlying emissions reductions are incorporated in 
the testimony of Mr. Smitherman at Appendix A1, pg. 23-24, 
as incorporated from NMOGA Exhibit B.  

Slides 52-56 Response to 
LDAR Proximity Proposal 

This data is presented to rebut the LDAR proximity proposal. 
Specifically, NMOGA is entitled to rebut the statements 
uttered for the first time on rebuttal that the EIB should 
conclude from Oxy’s joining of the proximity LDAR concept 
that the measures are feasible for industry. This is clearly 
within the scope of surrebuttal. 

Excel spreadsheets entitled 
“LDAR Gathering Boosting 
Station Incremental 
Analysis” and “LDAR Well 
Sites Incremental Analysis” 

The spreadsheets provide the underlying calculations for the 
LDAR incremental analysis provided on slides 40-56 and 
should be admitted for all the reasons stated above. They 
should also be admitted for the convenience of the board and 
parties who are attempting to understand or challenge this 
information.  
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