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HEARI NG OFFI CER ORTH. Good norning. M nane is
Felicia Oth; I'"'mthe Hearing Oficer appointed by the
Envi ronmental | nprovenent Board to conduct a hearing in
21-27, the rulemaking related to ozone precursor.

We begin each norning with public comments, and |
have three public comenters who reached out to the
Board's Adm nistrator, Panela Jones, to indicate a desire
to offer public comment. |In the event you are on the
platformand would like to offer comment and have not yet
of fered coment, please indicate in the Chat. The Chat is
enabl ed for everyone, so please just reach out in the Chat
and |''m happy to take your comment at this tinme or at any
time throughout the hearing. W have public conment
sessions every day at 9, 1 and 5.

Public comrent is taken through audi o, not video
and is limted to five mnutes. So Cynthia Black -- the
three | have this nmorning and I'Il call you in this order:
Cynthia Black, TomWIIlians and Nora Dunn. Ms. Bl ack, |
am unnuting you. Can you hear nme?

M5. BLACK: Yes. Can you hear ne?

HEARI NG OFFI CER ORTH:  Yes, you're com ng through
clearly. Thank you. |If you would raise your right hand,
pl ease. Do you swear or affirmto tell the truth?

M5. BLACK: Yes, | do.

HEARI NG OFFI CER ORTH: Thank you. |1'mgoing to
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start your five m nutes now.
CYNTHI A BLACK,
havi ng been first duly sworn or affirned,
gave public coment as foll ows:
PUBLI C COMVENT BY CYNTHI A BLACK

M5. BLACK: Well, good norning. M nane is
Cynthia Black; | reside in Lincoln County. M/ background
is in geology. | have two degrees in geol ogy, a Bachel or
of Science fromthe University of Aberdeen in Scotland and
a Master of Science fromTexas A & Min College Station.
| have a 40-year career working in the oil and gas
i ndustry as a geophysicist and a geol ogist and | continue
to consult.

Most of my |ife has been spent working for
operators, ranging from Exxon Arco, QOccidental and a host
of small independents. 1've worked in the Perm an Basin,
i ncluding Lea and Eddy County, as well as Texas, Gkl ahons,
California, Wom ng, U ah and el sewhere in the continental
United States.

|"ve seen many cyclic changes in the industry
t hroughout ny career, nost of those bei ng huge changes in
price due to a variety of reasons. The rest of this is --
is my just brief description of what | think is going on
at a higher |evel.

The net hane advi sory panel was formed to address
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nost proximally nethane | eaking and venting in the -- in

the field fromvarious sources in the oil and gas

i ndustry. Cbviously, the -- the process that the nethane

advi sory panel has taken is admrably col |l aborative. It

al so appears that its root purpose is to address climate

change. And fromthis, | source Governor Gishams

Executive Order 2019-03, and the statements fromthe New
Mexi co I nteragency O inmate Change Task Force.

In the popul ar press and, you know, we can go to
t he Al buquerque Journal or other parts of the state and
| ook at news articles; the primary goal is to reduce
| ow-1 evel ozone. And | stress |owlevel as opposed to
hi gh level, which is not at issue. This would be due --

due to the fact that in sonme parts of New Mexi co, ozone

| evel s are -- have reached within 95 percent of EPA
inmposed limts. So that -- that is an issue and it's
particularly an issue in -- in nmetropol -- you know,

| arger popul ation, metropolitan areas |ike Al buquerque and
Las Cruces and places |like that, where you have a
concentration of sources; primarily, vehicles --
combusti on gas vehi cl es.

So, to ne, the question isn't, you know, whether
or not, you know, climate change -- if mannmade climate

changes represents sone kind of existential threat, but

whet her singling out small, independent oil and gas
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operators in New Mexico will have any effect on these

broader issues. And that's why | really wanted to address
this at that level. You know, with regard to clinmate
change, | hardly want to go into any detail. | have a | ot
of background in this; |1've done a |lot of my own study.
You know, I'mresearch oriented as well as technically
oriented, which obviously conbines.

But thanks to the nedia and ot her governnent al
bodi es, climate change science is not well understood, but
briefly -- okay, pollutions, such as snbg, i.e., ozone --
| ow- 1 evel ozone is conflated with this clinate change, and
that's just inaccurate. And it's also wong because it
prevents us fromtackling pollution in a constructive way.
There are ways to address ozone, for exanple, and it al so
keeps us fromadapting to changes in climate. And |
certainly admt that there are -- a fraction of climte
change can be nmanmade, particularly in a mcro-climte
sort of way, but it's also something we've been doing as a
speci es throughout the human history. So, you know,
just -- just briefly --

HEARI NG OFFI CER ORTH: Ms. Bl ack?

M5. BLACK: Am | done? Because | can be -- |I'm
about done, really.

HEARI NG OFFI CER ORTH: All right.

M5. BLACK: | just want to -- thank you -- just
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stress that the nethane advi sory panel recomrendations, as

| understand them are going to kill off many jobs and
hurt small industry and the small oil and gas operation.
The big operators can afford to conply with these regs,
but I think it's better to let industry creatively solve
t hese problens that they have, as they have been doing for
many decades. And |'ve been wtness to those changes in
regul ations. And I know what the industry is capabl e of
doing. So thank you very rmuch. | appreciate your tinmne.

HEARI NG OFFI CER ORTH: Thank you, Ms. Bl ack.

Al right. So let me see here. Tom WI I i ans.
Let me look for M. WIlians on the attendee l[ist. |
don't see M. WIllians in the attendee list. Let ne nove
to Nora Dunn. | believe | did see Ms. Dunn. ©Ch, it's
Nor ma Dunn, excuse nme. Ms. Dunn, can you hear nme?

M5. DUNN: Yes. Hi.

HEARI NG OFFI CER ORTH:  All right. Hello. If you
woul d rai se your right hand, please.

M5. DUNN:. Ckay. M husband is -- ny husband,
Sandy Dunn, is going to speak.

HEARI NG OFFI CER ORTH: Ch, all right. That's
fine. M. Dunn, if --

MR, DUNN:  Yes, ma'am

HEARI NG OFFI CER ORTH: If you woul d raise your

ri ght hand, please. Do you swear or affirmto tell the
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truth?

MR. DUNN: Yes, | do.

HEARI NG OFFI CER ORTH. Thank you. | can hear
your voice clearly. Just make sure you keep your voice up
and I"'mgoing to start your five m nutes now.

SANDY DUNN
havi ng been first duly sworn or affirned,
gave public conmment as foll ows:
PUBLI C COMVENT OF SANDY DUNN

MR. DUNN. Ckay. Thank you for doing this and
thank you for hearing us. W appreciate it. I|I'mgoing to
be speaking froma layman's term | believe the | ast
speaker was very good at naking points from her |evel of
experience. M l|evel of experience is personal. 1|'ve
al ways been fond of alternative fornms of transportation
and power sources and | have electric bicycles and
scooters and things likes that. And so nmy mind is open,
of course, to alternative energy sources.

| wanted to speak a little bit about that because
| have -- | spent a lot of years in California and a | ot
of -- alot of time in the desert area around Pal m
Springs, California, where they have wind farns and things
i ke that out there. And there were sone observations |
made about those alternative sources; one of them being

that the actual wnd farmis efficiency, which there are
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different ways of calculating it, the nethods | |earned
was the output versus the cost, versus the environnental
inpact. And the wind farns are pretty low on their
efficiency. | think the maxi mnum efficiency achieved is 26
percent, versus -- versus oil or even coal - produced
energy, which is alnost 100 percent.

And what -- what was noted out there was there
were certain environmental issues associated with w nd
farms, one of them being the actual reliability of the
turbi nes thensel ves. They're very high mai ntenance, they
require specific talents of people called w ndmll
wrangl ers, who work way up high off the ground and work on
these units because, we, in the |ocal community, noticed
that a lot of these wwindmlls were spending a | ot of
downtinme. And it was because of the basic unreliability
of those units.

On top of that there were environnmental concerns
about the effect on -- on bird mgration, and one of those
windmlls can take out an entire flight of birds. And it
was a real concern for a | ot of people in the |ocal
envi ronnental novenent. On top of that, the blades on
t hose things, when they wear out, they generally crack or
break. They have to take them off and replace them
there's nowhere they can -- there's no way they can

recycle those materials. They're not recyclable. They
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certainly don't deconpose, so now they have to have
speci al areas where they bury these bl ades vertically,
front to back in these really large holes. And so that's
becom ng a concern as wind farns are increasing in this
country. We have an increased concern about what's going
to happen to all of that old stuff.

And so, along with that, | was |ooking into solar

energy, of course, for nmy hone. And | was pretty al arned

to find out that -- | had always been told that solar
panel s were made essentially out of -- out of silicon, and
that was the primary ingredient, but -- and it was an

environnental ly friendly process of producing them which
turns out isn't the truth.

The actual processing that's required for
produci ng sol ar panels produces all kinds of caustic
envi ronment al dangerous materials. Silicon dust itself,
that is produced when they cut the cells for the solar
panels. It's called CURF. And it's -- and it's --
there's up to 50 percent waste in the production of solar
panels. And that stuff is very toxic to workers and the
environnment itself. Silica gas, very explosive, can
spont aneously conbust. Silicon production, the production
reactors are cleaned with sonething called sul fur
hexaf |l uori de, which is one of the nbst potent greenhouse

gas per nol ecule stuff -- excuse ne.
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HEARI NG OFFI CER: M. Dunn, would you wap up,

pl ease?

MR, DUNN. Oh, yes. Thank you. Easily what I'm
saying is the alternatives to oil and gas, | don't really
believe we're there yet. | support it for future use,

but, currently, if we get really anbitious about replacing
oil and gas production with these alternative nethods, |
think the cost in itself -- especially the cost to the

consuner and the environnment, we're just not quite ready

yet. And that's really the point I wanted to nmake. [|'m
not anti-alternative energy. | really amin support of
putting resource toward the devel opnent of these -- of

these alternatives, but | don't think we're ready yet.
And | hope |I nmade ny point w thout getting too confusing
here. Thank you very nuch.

HEARI NG OFFI CER ORTH. Thank you, M. Dunn.

MR DUNN. Al right. Have a good day.

HEARI NG OFFI CER ORTH: Thank you. Let's see.

M. MCartney reached out through the Chat.
M. MCartney, can you hear ne?

MR. McCARTNEY: Yes, | can. Can you hear ne?

HEARI NG OFFI CER ORTH: Yes, your voice is com ng
through clearly. |If you would, please, raise your right
hand. Do you swear or affirmto tell the truth?

MR. McCARTNEY: Yes, | do.
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HEARI NG OFFI CER ORTH: Thank you. |I'mstarting
your five m nutes now.
WARD McCARTNEY,
havi ng been first duly sworn or affirned,
gave public comment as foll ows:
PUBLI C COMVENT OF WARD McCARTNEY

MR. McCARTNEY: Yeah, thank you for considering
my comments. |'d like to speak to the issue of nethane
gas pollution as the generalist, you know, the overall big
picture. And the first thing is that the fossil fue
i ndustry will and has bonbarded us with how nuch it woul d
cost the industry; billions of dollars to address this.
Met hane | eaks and nethane that is 86 tines as potent a
greenhouse gas as CQ2.

VWhat the fossil fuel fails to acknowl edge is that
Hurricane lda cost 22 billion, destroying people's hones,
property and lives. What the fossil fuel industry fails
to acknowl edge is the devastating forest fires in
California, Oregon and Washington, et cetera, and the
resulting snoke that we have all had to contend with the
| ast several summers. And for a guy |like ne, who has
| at e-onset asthnma, those have not been fun summers.

In the 80s there were an average of three
one-billion-dollar weather events a year. Last year there

were 22. Those costs are borne by us, not the fossil fuel
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i ndustry.

But the real issue is the UN report |ast week,
whi ch stated, "Even if all the worlds nations were to
adhere to the climate fossil fuel reduction pledges, the
world wll still warmby 2.7 degrees centigrade, and
that's 5 degrees Fahrenheit by 2100." This report neans
that we have to do way better at addressing clinmate change
than we're even hoping to do now so that our kids and our
grandki ds have a hope for a future.

The nethane | eaks are a very doable fix that
woul d be a huge step in the right direction. Please take
that step. Thank you.

HEARI NG OFFI CER ORTH: Thank you very nuch,

M. MCart ney.

| don't have anyone el se reaching out through
Chat to offer public coment, so we wll -- again, the
next opportunity for public comment is at 1 p.m And
1 ppm and 5 p.m every subsequent day of this hearing.
So thank you all very much

Bef ore we begin the testinony this norning, and
this morning we'll be focusing on econom c analysis, | do
need to nmake sure that we have Ms. Fox with us. She was
having so nuch trouble with the sign in this norning. Oh,
wai t .

M5. FOX: | figured it out. Yeah, thank you
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Appreciate it.

HEARI NG OFFI CER ORTH:  Ch, terrific, M. Fox.
Thank you.

Al right. |Is there anything else we should do
before we leap into the testinony on econom c anal ysis?
No?

Counsel, if you would, please, check the paneli st
list. As | saw your witnesses join the attendee list, |
did try to nove themall over, but make sure that | --
make sure that | got themall, if you would, please. Let
me know if there's soneone el se who should be -- should be
a panelist.

So do | understand, Ms. Katz, we're going to
begin this norning wth Ms. Day?

M5. KATZ: Thank you, Madam Hearing O ficer.

Good norning, and nenbers of the Board. That topic is
NMOGA's topic and so the topic will begin with M. Dunham
| believe.

HEARI NG OFFI CER ORTH: Wth M. Dunham And then
we're going to Powell, Day, Palner and Lackner; is that
correct?

M5. KATZ: Yes, that's correct.

HEARI NG OFFI CER ORTH. All right. Thank you. |Is
this M. Dunhanf? Yes, | see M. Dunham on the screen.

VR, DUNHAM ' m here.
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HEARI NG OFFI CER ORTH: Good norni ng, M. Dunham
You're -- you're a little soft. 1'd ask you to keep your
voi ce up

MR. DUNHAM  Ckay.

HEARI NG OFFI CER ORTH: And if you woul d pl ease --
oh, that's better, yeah. |If you would please raise your
right hand. Do you swear or affirmto tell the truth?

MR. DUNHAM  Yes, | do.

HEARI NG OFFI CER ORTH. Thank you very much. [|f
you see this -- this lady on the screen in blue is our
court reporter, we're making a transcript, which is the
official record of this hearing. |If you see her wave her
hands, I'Il be watching her as well, please stop until we
figure out the audio issue. So thank you.

MR. DUNHAM Ckay. Thank you.

HEARI NG OFFI CER ORTH: And it's M. Hiser. Good
nmor ni ng, M. Hiser.

MR. H SER.  Good norning, Madam Hearing O ficer.

JOHN R DUNHAM
havi ng been first duly sworn, was exam ned and
testified as foll ows:
Dl RECT EXAM NATI ON OF JOHN R DUNHAM
BY MR HI SER
Q Good norning, M. Dunham Could you pl ease state

your full name and spell it for the record, please?
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A Yes, sir. M nane is John R Dunham and ny | ast

name is D-U-NH A- M

Q And could you state your involvenent in this
pr oceedi ng?

A | prepared a cost report for the New Mexico O
and Gas Associ ation, a cost of the regul ation.

Q And is the NMOGA Exhibit No. 34, which was
previously admtted, an accurate copy of your resune?

A Yes, sir.

Q Coul d you explain your qualifications as to how

they relate to your participation in the hearing today?

A Yes, sir. |'mthe managi ng partner of John
Dunham and Associ ates, an econom c research firm |[|'ve
been in business for about a little over 20 years. |'ve
been an econom st for 35 -- 36 years. W do econom c and

policy research for dozens and dozens of different
i ndustries, including the oil and gas and natural gas
i ndustry.

We prepared the econom c inpact -- the econom c
i npact study of the Western oil and natural gas industry
for the -- for the Western Energy Alliance. And we've
al so perforned regul atory inpact analysis for the six
different regulations on oil and natural gas at the
federal level. W've been a consultant to the Western

Energy Alliance, to NMOGA, to the U S. Ol and Gas
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Associ ation, to Anadarko, to the New Mexico -- |'msorry,

t he I daho Retailers Association, the New Mexico Retailers
Associ ation, to name a nunber.

Q Does NMOGA Exhibit A6 reflect your direct
testinmony previously filed in this matter?

A Yes, sir, it does.

Q And you don't need to nmake any changes to that
exhibit; is that correct?

A | don't believe so, no.

Q Do you adopt Exhibit A6 as your direct testinony
inthis matter, as if you had given it during this
heari ng?

A Yes, sir.

Q Did you rely on the follow ng exhibits in
preparing your testinmony: NMOGA Exhibit 35, the May 2020
OW\S estimates, NMOGA 36, the Western G| and Natural Gas
study -- Econom c Inpact Study from 20187

A. Yes, sSir.

Q NMOGA 37, a Well Met hodol ogy Report?

A Yes, | did.

Q NMOGA 38, a Regul atory | npact Analysis of the
Proposed Em ssions Standard for New and Mdified Sources
in Ol and Gas Natural Sector -- Ol and Natural Gas
Sector? Excuse ne.

A The EPA report, yes.
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Q Yes. And then also NMOGA Exhi bit 39, the New

Mexi co Crude G| First Purchase Price fromthe U S. Energy
| nformati on Adm ni stration?

A Yes. Yes, sir.

Q And NMOGA Exhi bit 40, the FRED G aph Observations
fromthe Federal Reserve Bank in St. Louis?

A. Yes, sSir.

Q (kay. Have you prepared a summary of your direct
testinmony for the Board this norning?

A Yes, sir, | have.

Q Can you pl ease provide that sumary to the Board?

A Yeah. How do | --

Q Yes, do you have sone slides?

A | do have sone slides. | don't know how to...

MR. H SER:. Madam Hearing O ficer, can you enable

t he screen share for hinf

Q (BY MR H SER) She is working on it. You should

see a box with a little plus, | believe.

A The screen share, a box with a little plus. I'm
sorry, | don't see a box on mne. Oh, here it is. Yeah,
got it. I'msharing a slide now.

Q Al right. And can you nake that bigger on the
screen for everyone?
A "1l just do that right now

HEARI NG OFFI CER ORTH: Excuse ne for
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interrupting. M. Hiser, can you point us to where the
slides were. Are those the slides that were sent | ast
ni ght or?
MR HSER So | think this is that slide. It
may be -- we did circul ate these.
Q (BY MR H SER) M. Dunham are you using the
ones circulated last night or is this an earlier version?
A The one | sent last night. | apol ogize.
MR. H SER.  You shoul d have sonmething in your
emai|l reflecting the final that was subm tted.
HEARI NG OFFI CER ORTH: So | trust Pam has
forwarded those emails to the Board nenbers.
Pam if not, please do that now.
M5. KATZ: Madam Hearing O ficer?
HEARI NG OFFI CER ORTH: Yes. Ms. Katz?
M5. KATZ: Sorry, | thought you were done on that
poi nt about the presentation. | have a question -- a
clarifying question after you're done with that. Sorry.
A Is this being shared now?
Q (BY MR H SER) W have a gray screen now.
A Ch, it's not sharing then.
MS. KATZ: Perhaps while M. Dunhamis pulling
that up | could ask M. Hiser, you identified several
exhibits associated wwth M. Dunhamis testinony. | don't

see themidentified in his actual direct or the testinony
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t hat was submtted.

MR. H SER. These are just exhibits that were --
he relied upon for sonme of the information seen in
those -- in his report. W're not -- it's only -- we just
listed them so peopl e know where sone of the information
cane from

M5. KATZ: But he didn't actually identify them
in the testinony so we would -- is that true? | -- |I'm
just trying to figure that out.

Q (BY MR HISER M. Dunham did you rely on these
sources of information for part of the work that you did
in this presentation?

A Yes.

Q Ckay.

MR. H SER. Thank you, M. Katz.

I's this the correct exhibit?

So we have the correct exhibit, and | believe
this is the one that was circulated to all parties, Madam
Hearing O ficer.

Q (BY MR HISER) So, with that, M. Dunham if you

coul d pl ease proceed.

A | apol ogi ze for the technical difficulty there.
Thank you -- thank you for -- for letting nme testify
today. | amtestifying on a report that | prepared for

the New Mexico Ol and Gas Association in relation to the
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cost of the proposed ozone precursor rule.

My anal ysis showed that the rule would cost about
3.2 billion dollars for the New Mexico oil and natural gas
i ndustry. That would be -- that would be about 3.8
billion over five years on a net present val ue basis --
and the proportion of the 3.2 billion. It would nmean a 15
percent loss in overall petroleum oil and natural gas
production, with 12.9 percent of the oil and 22.8 percent
in the natural gas production.

And it also had an inpact on the state's econony
of about 674 billion dollars per year and would lead to a
| oss of about 3,200 jobs in the state, and the tax i npact
on the state of about alnost 23 mllion dollars. And that
doesn't -- that does not include the revenues fromthe oi
and natural gas devel opnent itself.

Now, all nodels are based on assunptions. And
the assunptions that | used in this nodel are listed on
this slide. The nunber of oil and natural gas wells |
understand, is in question. W derive that data fromthe
OCD Wl |l Statistics. And | believe that the natural gas
wel | nunber is probably too high, fromwhat |'ve seen in
other testing. And that doesn't -- that will change the
magni tude of the costs, but it doesn't really change the
i npact, because what matters are the costs per well. And

as the nunber of wells go down, then the costs go down,
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t hey coincide, so that would not really change the actua

i npact dramatically, though it woul d change the magnitude
of the nunber.

HEARI NG OFFI CER ORTH: |I'msorry to interrupt,
M. Dunham M. Dunham this is Felicia. 1|s there a way
for you to bring your voice up? W can hear you, but it's
a bit of a struggle.

COURT REPORTER | would reconmend -- excuse ne,
this is Theresa. | would recomend getting rid of the
virtual background. And you're |ooking down all of the
time so you' re not conming across as well. Thank you.

MR DUNHAM |If | hold the m crophone here, does
t hat hel p?

MR H SER: Not too nuch.

THE WTNESS: Not too nuch, okay. | apol ogize
for that. | will try to speak a little louder. 1Is that
better?

HEARI NG OFFICER ORTH: It's a little better.

THE WTNESS: 1'Il do ny best to speak as |oud as
| can.

M5. KATZ: Sone witnesses yesterday who were
usi ng headphones had better |uck when they didn't use the
headphones and just used the m crophone on the conputer.
| don't knowif that's a possibility.

THE WTNESS: Unfortunately, | don't have a
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m crophone on this conmputer. 1'Il do ny best to speak as

loud as | can, if this helps.

Q (MR H SER) Go ahead

A So the assunption is also -- are based on prices
at the time | did the study. At that tinme the price for
oil was $56.14 a barrel, and the price per natural gas was
about $2,800 in cubic feet.

Qur nodel does not account for the gas production
or the val ue of nethane produced fromprimary oil wells,
and that would have sone effect on the overall results.

The ot her assunptions that are used in the nodel
are that the prices that | just provided were taken from
March for oil, and from January for natural gas. Those
have changed sonewhat, and as prices change either up or
down, it would have an effect on the overall inpacts.

Wage rates we took from BLS wages for the State
of New Mexico. The nost up-to-date at the tine we did
this was in May of 2020. And for our net present val ue,
we used the high yield bond rates, which are in the
exhibits. R ght now, interest rates are very, very | ow,
so the net present val ue cal cul ati ons don't change much
dependi ng on what interest rate is used.

And the nost inportant data are operational costs
per facility, per well. That, we received fromthe NM Q|

and Gas Association. And that was based on a survey of
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operators in the state that they conducted. W use these
to -- we took this data, we ran it through a nodeling we
devel oped in 2018 for the Western Energy Alliance. It's
a-- it's a cost nodel for the oil and natural gas

i ndustry in New Mexico. W devel oped these nodels for
each state that they represented. W updated the nodel to
reflect the assunptions that | just discussed, and that
nodel i ng uses data from I MAN, which is the input/output
nodel of the United States.

At the tinme it was using the New Mexico 2016
tabl es, and we separated the costs into seven categories:
Expl oration, permtting, drilling, conpletion, production,
pi peline transportation costs, and renedi ation. So each
i ndi vidual facility would have those costs outlined, and
each individual well would have those costs. The revenue
nunbers are based on those oil and natural gas price
nunbers. They assune exponential decline in production
with 80 percent occurring in the first four years, and
t hen production trailing off for 20 years, until the --
until the well is depleted.

It cal culates the average profit margin for the
base case in the state for -- for oil and for natural gas.
And then we can shock that systemw th price changes. And
the price changes being the cost of the regulation, both

adm ni strative and operational and capital -- | should say
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adm ni strative, operational and capital costs. And then

t he nodel rebal ances by shutting down the nost un -- wells
t hat beconme unprofitable based on those changes. So it
shuts down the | east profitable, then the next |east
profitable, then the next |east profitable, until the
mar gi ns bal ance out .

Those -- those costs are then fed into our
econonm ¢ i npact nodel of the -- of the oil and gas
i ndustry -- that we produced for the Western Energy
Alliance in 2018. That was the last tine that nodel was
updated. It's based on data fromthe physical |ocation
and enpl oynent of all oil and natural gas operations in
the -- in the states that we were -- we were using it for
New Mexi co.

And then, fromthose enploynent figures, the
supplier, the wages, output, all of those -- all of those
figuring are cal cul ated, using again the 2016 tables for
the 2016 structure of the industry. It shocked the
baseline by the 15 percent -- percentage |o0ss in revenue
t hat the cost nodel calculated. And the revenue is
directly, alnost literally associated with jobs in New
Mexi co, because nost of the jobs are not higher jobs,
they're production jobs, and those jobs fall by about 15
percent. And the supplier and industry jobs are

cal cul at ed based on changes in -- supplier jobs are based
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on changes in direct output because output is the sales
that are used to purchase supplies for the -- for the
i ndustry.

And then, in these jobs which are the multiplier

effect of the -- of the operations; the spending in the
general econony by people working in the -- in the
i ndustry. Those jobs fall, based on the loss in direct

suppl i er wages.

So that is -- that is the basis of the -- of the
report. As the assunptions change, we can run different
nunbers, which we -- we have done. The nobst inportant
values that go into the nodel are the price of oil and
natural gas and the actual costs of the regul ation.

The nunber of wells -- well, again, it changes,
but the magnitude, it doesn't change the inpact on any
given facility. So if we used too many wells, that the --
the 3 billion dollar nunber we canme up with is too high,
but what's spent on the actual production is pretty close.
That is ny testinony. |If anyone has any questions, | can
go into nore detail.

Q M. Dunham this is a type of econom c nodel that
you' ve prepared for a nunber of rul emaking proceedi ngs
across the United States; is that correct?

A Dozens, yeah.

Q And this would be pretty typical of what you
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woul d see for econom c inpact evaluation of a new rul e?

A This woul d be what -- what -- for an economc
inpact, it wouldn't be what you would see for a regul atory
i npact anal ysis, which would be generally conducted by the
agency proposing the rule.

Q Okay. Thank you.

A At the federal |evel

MR H SER | believe that's all of our direct
guestions, Madam Hearing O ficer, so we woul d tender
M . Dunham for any questions fromthe Board or other
parties.

HEARI NG OFFI CER ORTH: Thank you, M. Dunham and
M. Hser. M. Katz, do you have any questions of
M . Dunhanf

M5. KATZ: | do have sone, Madam Hearing O ficer

CROSS- EXAM NATI ON OF JOHAN R DUNHAM

BY M5. KATZ:

Q Thank you, M. Dunham So | just want to make

sure, so you had -- M. Hi ser asked you about sone
exhibits. And | just want to nake clear, you didn't
actually reference those exhibits in your -- by exhibit

nunber in your testinony, correct?
A No, no. Those -- those aren't referenced in the
report that | produced for the New Mexico G| and Gas

Associ ati on.
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Q Okay. But the actual report doesn't identify

t hose as exhi bit nunbers either?

A | -- no, it does not.
Q Ckay. Thanks. | just wanted to clarify that.
And then, so you -- so you cite those sources,

but did you -- you didn't provide any of the actual

nunbers fromthose sources in your testinony, correct?

A In -- in--in-- inthis -- in this testinony
today, or in the report itself? |'msorry.

Q In your report that is attached to your
t esti nony.

A The nunbers fromthose sources are cited in ny
report.

Q SO -- so you cite -- you cite the specific

nunbers that you used to put together what you have in
your tables? Did you provide that? | think you
referenced a cost of sonme nunber relating to natural gas
and | didn't see that in there.

A The value -- the cost of natural gas, yeah,
that's -- that's in one of the tables. It's the --

Q Ckay. Can you point that out to me?

A -- it's the cost of the price.

Q Can you just point that out to ne?

HEARI NG OFFI CER ORTH: Hold on, guys. W really

need you to speak one at a tine. So just please wait for
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each ot her.
A Let me -- let nme just pull that report up so |
have it in front of me. AmIl still sharing ny screen?
Q (BY M5. KATZ) Yes, you are
A | an? How do | stop sharing ny screen? |'m

sorry. This is....

Q | believe the Hearing O ficer has to do that.
A Those -- those prices are in Table 3 of ny
report.

Q Okay. Thank you. Thanks for pointing that out.

So you stated that your analysis relies on data

from"actual" oil and natural gas conpanies that are part

of NMOGA' s nenbership. Did you provide any of that data
to the Board and the other parties as exhibits to your

testi nony?

A | -- | didn't, personally. That's -- that's
NMOGA's data and it's -- | -- 1 -- 1 can only share data
at the request of the clients. |It's their data. | don't

know i f they provided it or not.

Q kay. So -- well, they did not provide it,
will say. And so, | guess, so we're just supposed to take
your word for that, then?

A Wll, it is -- it is -- again, it's a survey. It
cones fromconpanies and it's outlined in Table 7.

Q | understand. But so -- but we're just supposed
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to take your word for what was actually in that survey,

and the information in that survey, and the conpani es and
the data that they provided?

A Yeah. |'munder oath and | will -- | will say
right now, that that is the data fromthe survey. |
didn't make up --

Q Al right. So were you paid by NMOGA for your --
to conduct that anal ysis?

A Yes, | was.

Q And are you being paid -- paid to testify?

A Yes, | am

Q Ckay. So you said that this data canme fromten
conpanies; is that correct?

A Yes, ma'am

Q Do you know how many conpani es operate in the
State of New Mexico?

A Not off the top of nmy head. | did actually have
a nunber, so it's a |arge nunber of conpanies.

Q So you point to inadequacies in ERG s cost
estimates. Are you aware of the data and testinony
provi ded by NMED in support of those estimtes?

A |'ve seen that testinony.

Q Wul d you agree that it is difficult to evaluate
an anal ysis when you don't have access to the data that

was used as the basis for that anal ysis?
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A Vell, | definitely agree with that.

Q Ckay. And did you hear the testinony of the
Departnent's nodeling expert, Ralph Mrris, where he
di scussed how all of the data and inputs he used for his
nodel, as well as the nodeling files thenselves that were
provided for review by all of the stakehol ders, the
parties, and the public in this rul emaki ng?

A | didn't hear him This is the first testinony
that 1'mhearing fromthis ruling.

Q kay. And would you agree that it is difficult
to analyze the results of a nodel when you do not have
access to the underlying assunptions of that nodel or to
the data used as inputs to that nodel ?

A It's very difficult. |It's alnost inpossible to
anal yze a nodel when you don't have the data or you don't
have at | east access to the source of it.

Q Wul d you agree that the other parties' experts
have been able to testify about what they regard as
problenms with the New Mexi co Environnent Departnent's cost
esti mates and nodeling, those put forward in this -- in
this rul emaki ng, because they had access to all the data
and the full explanations for where those estimates -- for
all of those estimates in that nodeling?

A | don't understand the question.

Q Sorry. Yeah, that was awkward.
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Wul d you agree that the other parties are --

have been able to identify what they view as problens with
the Departnent's cost estinmates and nodeling precisely
because they had access to all of the data and the

expl anations for those estimates in nodeling?

A Only based on what the -- what the testinony was
that | was given to ook at. | wasn't -- again, | wasn't
on the call to hear anybody. At the tinme | did this
study, there was no regul atory inpact nodel that |I could
find that outlined the state's cost esti mates.

M5. KATZ: Ckay. Thank you, M. Dunham | have
no further questions at this tine.

HEARI NG OFFI CER ORTH: All right. Thank you.

Ms. Fox, do you have questions of M. Dunhanf

M5. FOX: No questions. Thank you

HEARI NG OFFI CER ORTH. Thank you. Ms. Paranhos?

M5. PARANHOS: Thank you, Madam Hearing O ficer.
Yes, | just have one question.

CROSS- EXAM NATI ON OF JOHAN R DUNHAM

BY M5. PARANHOS

Q M. Dunham can you just explain whether or not
you applied the costs in your analysis at the well |evel
or at the well site |evel?

A At the well level, the individual hole in the

gr ound.
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M5. PARANHOS: Thank you.
HEARI NG OFFI CER ORTH: All right. Thank you.
M. Jaynes?

MR. JAYNES: No questions, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Al right. Thank you.

Do we have Ms. Devore? | don't believe so.

M. Nykiel or M. Tinmmons?

MR. NYKIEL: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. That was
M. Nykiel.

M. de Saillan?

MR. DE SAILLAN: Yes, | have a nunber of
questions for this witness. Thank you, Madam Heari ng
Oficer.

CROSS- EXAM NATI ON OF JOHAN R DUNHAM
BY MR DE SAI LLAN:
Q Good afternoon, M. Dunham M/ nane is Charles
de Saillan. (Unintelligible.) GCkay?

HEARI NG OFFI CER ORTH: M. De Saillan, you seem
to have cut out.

THE W TNESS: Yes.

HEARI NG OFFI CER ORTH: |I' m wondering --

MR. DE SAILLAN. Can you hear ne?

HEARI NG OFFI CER ORTH: Well, yes. W may have to

ask you to turn off your video if that continues.
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Q (BY MR DE SAILLAN) Can you hear ne now?
Yes, that's better. Thank you.
Ckay. Thank you.
MR. DE SAILLAN: Thank you, Madam Heari ng
Oficer.

Q Good norning, M. Dunham

A. Mor ni ng, sir.

Q My nanme is Charles de Saillan and I'm an attorney
with the New Mexi co Environnmental Law Center. And I
appreciate your testinony. | want to start out by
enphasi zing that |'mhaving a rather hard tinme hearing

you. So | would very nuch appreciate it if when you

respond to ny questions, you try to be as -- enunciate as
well as you can and speak -- try to speak |oudly.

A | apol ogi ze for that, sir.

Q It's no problem it's just, you know, this is

t echnol ogy.

A This is technol ogy, exactly.

Q And I'"mnot as young as | used to be, and there
were some rock concerts in nmy youth so ny hearing isn't
what it once was.

But | want to start out by asking you a few
questions about your report and what you're looking at in
your report just to nmake sure | understand. Now, as |

under stand your report, you're | ooking at the additional
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costs that the oil and gas industry would incur to conply
wth the proposed regulations. Do | have that right?

A Yes, sir.

Q And your report also estimates the jobs that
woul d be lost if the proposed regul ations are adopted; is
that -- do | have that right?

A. Yes, sSir.

Q And those are costs not so nmuch to the industry,
but to the | arger econony?

A The jobs are lost both to the industry and to the
| ar ger econony.

Q Ckay. And then, your report also | ooks at the
tax revenue that would be lost to the state if the
regul ati ons are adopted; is that correct?

A Yes, sir, though -- though, | do not include the
taxes on oil and gas production itself, you know, the
royal ties.

Q Right, right. But you do include the tax
revenues that would be |ost, correct?

A Sure. Yes, | do.

Q And t hose again, those are costs to the |arger
econony, correct?

A Yes, sir.

Q Ckay. Now, M. Dunham do you acknow edge t hat

oil and natural gas production results in the em ssion of
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oxi des of nitrogen and volatile organi c conpounds?
A "' mnot a chem st or an engineer, sir, but |
would -- | would -- | would assunme that the oil and
nat ural gas production does |lead to em ssions.
Q Okay. And then those -- those pollutants form
ozone in the atnosphere; do you nore or |ess recognize
t hat ?
A |"mnot a chemst, sir. | -- 1 don't know
what -- how those pollutants function.

Q Right, | understand. And |I'm not asking for
your -- your expertise as a chemi st or chemstry. |I'm
just trying to lay a basic foundation about what this

hearing is all about. And then, do you understand that

t hese substances are pollutants that are harnful to human
heal t h?

A Again, sir, I"'mnot a doctor, | don't know how
pollutants or -- would affect human health. [|'m an
econom st, | -- | work with econom c dat a.

Q kay. Then you woul dn't dispute any of these
facts?

A | -- 1 -- 1 can't accept or dispute them |I'm
not an expert in -- in atnospheric chem stry.

Q Ckay. Well, then, M. Dunham would you agree --

let's assunme that these facts are correct. Gkay? Can we

take them as a given?
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A Yes, sir.

Q Ckay. Now, given what we just discussed, would
you agree that the em ssion of these pollutants has costs
to other sectors of the New Mexico econony, other than the
oil and gas industry?

A In general, pollutants of all types have what
econom sts would call externalities. So if you're
| ocated -- maybe your house is |ocated under an airport,
you have externalities due to the sound and the em ssions
from airpl anes, and that would be priced in, you know, the
property val ue of your -- of your property. You would
have a | ower property val ue than one that would not be
under an airport runway. So it would be the sanme sort of
t hi ng.

Q kay. And so | want to -- I'mgoing to get into
externalities with you in a bit, but | just want to -- |
just want to establish that there are costs to other
sectors of New Mexico econony as a result of the rel ease
or the em ssions of these pollutants. And when | say
ot her sectors, | mean other than the oil and gas industry;

is that correct?

A If -- if -- if the statenents that you nmade were
true, again, | can't vouch for that, then that would | ead
to other -- other costs.

Q Okay. Now, let's take a couple of exanples. For
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exanpl e, the em ssion of harnful pollutants would result
in increased nedical bills, right?

A It's possible.

Q Okay. But your report doesn't include those
costs, does it?

A No, ny report was to | ook at the costs of the
regul ati on on the production of oil and natural gas.

Q Right. And -- and em ssion of harnful pollutants

could result in |ost days of work due to illness; is that
correct?
A Again, that -- that is possible.

Q Ckay. But your report doesn't attenpt to
quantify those costs either, does it?

A Again, it was nmy job to calculate costs of the
regulation. It would be a -- it would be a regulatory
i npact analysis that would | ook at externalities and
soci al costs, potential benefits, et cetera.

Q kay. And em ssion of harnful pollutants could
result in higher nortality rates; is that also correct?

A Agai n, based on what you've suggested as a given,
if pollutants cause health problens that could result in
various types of health problens, including possibly
nmortality, | would think. But, again, |I'mnot a
physician, | don't have any expertise in this.

Q Okay. But your report doesn't include those
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costs, does it?

A No, that wasn't the -- that wasn't ny -- ny
conmi ssi on.

Q Ckay. Now, aside fromthose costs, the ones that
| just asked you about, wouldn't you al so agree that there
are benefits in breathing clean air, that are very
difficult to quantify in this sort of econom c anal ysis?

A In the type of analysis | perfornf

Q Yes.

A Again, | didn't do a regulatory inpact analysis.
A regul atory inpact analysis would take into account all
of those social -type aspects.

Q Right. Oay. So, M. Dunham is it -- is it
your understanding that oil and natural gas production
also results in the em ssion of nethane into the
at nosphere?

A Well, natural gas basically is nmethane, so it
woul d be possible. Again, I'mnot an engineer so I'm--
|"mnot an expert in this.

Q kay. And do you acknow edge that nmethane is a
pot ent greenhouse gas?

A | have no idea on that.

MR, H SER. Madam Hearing O ficer?

A "' m not an environnmental scientist.

HEARI NG OFFI CER ORTH: Hol d on. Hol d on one
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second. | heard an objection of some kind.

MR, HI SER. Yes, Madam Hearing O ficer. This is
Eric Hser for NMOGA. M. Dunham has repeatedly stated
that he conducted a cost analysis of the cost of this rule
on the oil and gas industry, that he did not conduct a
regul atory inpact analysis |looking at all of the other
concei vabl e costs and benefits of the rule. W could go
through and try to identify all of those, but | think the
guestion has been asked and answered.

HEARI NG OFFI CER ORTH: M. de Saillan?

MR. DE SAILLAN: Yes, Madam Hearing Oficer.
M. Dunham has gone into a fair anount of detail in
estimati ng what he considers to be the costs of this
proposed rule. And I think -- and | think that's --
that's legitimate information for the -- for the -- for
this Board to hear. But on the same token, | think it's
been entirely appropriate that the Board hear what his
report does not include. And | amgoing into a little bit
of detail on that, but not nearly as nuch detail as
M . Dunham has gone into. And, again, | think that it's

i mportant for the Board to understand what is not in his

report.

HEARI NG OFFI CER ORTH: | understand that. Keep
going, if you would. | think -- | think that's an
appropriate line of inquiry. |'msorry for interrupting
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you, M. Dunham

MR. DE SAILLAN. Thank you, Madam Heari ng
Oficer.

Q (BY MR DE SAILLAN) Now, if we could go on. |
t hi nk your report states -- well, your report does state,
and 1'mgoing to quote at page 8 of your report, which is
attached to your testinony -- attached to your witten
testinmony. It says, "Based on the Western Energy nodel,
if the costs outlined above are reflective of the entire
industry in the State of New Mexico, the results would be
devastating for the oil and natural gas sector of the
econony." Do you recall that statenment, M. Dunhanf

A | can |l ook for the exact wording, but that would
be -- that would be a true statenent.

Q Okay. Now, would you agree with nme that if
cli mat e change caused by ant hropogeni c em ssi ons of
greenhouse gas into the atnosphere is |eft unchecked, the
results woul d be devastating for the New Mexi co econony as
a whol e?

A | don't even understand the question, sir.

Q Let ne repeat it. Wuld you agree with ne that
if climate changes caused by the ant hropogeni c em ssions
of greenhouse gas into the atnosphere is |eft unchecked,
the results woul d be devastating for the New Mexico

econony?
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A | can't even answer that question.

Ckay.

MR, H SER. Madam Hearing Oficer, this is Eric
Hi ser again.

HEARI NG OFFI CER ORTH: Yes, sir.

MR H SER. | can appreciate your desire to |et
everything into the record as nuch as possible, but | do
think we need to caution the Board about testinony by
counsel as to the -- these costs, because none of these
are in evidence yet.

HEARI NG OFFI CER ORTH: Ckay. No, | -- | take
your point. And M. De Saillan is going to have to find a
basis for the assunptions and -- the basis, again, for the

assunptions in the questions he's posing. And | wll be

paying attention to that, but it's -- it's a long record,
so | trust he's -- | trust he's going to be able to do
that later, but thank you for -- thank you for rem nding
us.

Go ahead, M. De Saillan.
MR. DE SAILLAN: Thank you, Madam Heari ng
Oficer.
Q (BY MR DE SAILLAN) Now, M. Dunham you
mentioned a mnute ago the concept of externalities.
want to talk to you a little about that. The termrefers

to costs that are external to the price paid for goods or

694

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 3
9/22/2021 EIB Ozone Hearing

695
service, and are, thus, borne by other sectors of the

econony or by the public at large. |Is that accurate?

A Roughly; they're the costs that are not
associ ated with the market transacti on.

Q Ri ght .

A So the -- it would be both the production and the
consunption of a good or service.

Q Okay. And do you agree that environnental
pollution is an exanple of an externality?

A Envi ronnental pollution or pollution of any type
is generally considered in a regulatory inpact analysis
as -- pollution as an externality.

Q Ri ght, okay. And in fact, it's often used as a
t ext book exanple of an externality, isn't it?

A It's used as -- it's a common issue which is an
externality, yeah.

Q kay. And woul d you agree that installation of
pol lution control equipnment is a neans of internalizing
external costs?

A I"'m-- |I'"mnot an engineer, so | don't know how
the pollution control equipnment would work, but it would
internalize external costs by -- you could -- you could
actually say, internalize external costs by a nunber of

means, including pricing or equipnment or different

syst ens.
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Q kay. So that would include installation of
pol l uti on control equi pnment?

A Potentially. |'mnot an engineer, so | don't
know how pol I ution control equiprment woul d af fect actual
pol | uti on.

Q But if the pollution control equipnment reduces
the em ssion of pollution, that woul d reduce the
externality, right?

A Potentially, yes.

Q kay. And that way the total costs of producing
a good are nore accurately reflected in the price paid to

that good; is that right?

A. |f externalities are reduced, then the market
transaction is nore reflective of the -- the overal
supply and demand of costs and -- and, yeah, costs of a

good or service.

Q Okay. Now, M. Dunham your report includes the
costs to the industry of pollution control equipnent that
woul d be required under these regulations; is that
correct?

A Yes, sir.

Q Ckay. And your report states -- and this is at
page 5, that "Under the proposed regul ations there would
be as many as 16 provisions that will require additional

equi pnrent to be installed and maintained.” Do you recal
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t hat statenent?

A |"'mlooking for it now, but that -- that
sounds -- yes, that's actually what it does say. You're
correct.

Q Okay. And could you tell us what sone of that
equi prent woul d be?

A It's outlined in Table 7 of ny report; it's
things |ike conpressors, flares, paper recovery units, et
cetera.

Q Okay. And zero emission controllers, was that
anot her one?

A | do not know because |'d have to go back and
| ook at the actual raw data and see if | conbined that
into sonething. It's not on ny table.

Q kay. Okay. That's okay.

Now, that equi pment will need to be manufact ured;

is that correct?

A | woul d assume so, yes.

Q And -- and the manufacturer of that equi pnent
will create jobs; is that right?

A The manufacturer of that equi pnent would create
] obs.

Q But your report doesn't include those additiona

j obs, does it?

A My -- ny report is not a report on the em ssion
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control industry. [It's a report on the New Mexico oil and

natural gas industry.

Q Ckay. And -- and the equipnment will need to be
installed; is that correct?

A | woul d assune so.

Q And that installation will create jobs, won't it?

A That will also create costs because the
installation of that equipnment is part of it.

Q Ri ght, but ny question is -- nmy question is

whether it will create jobs?

A I nstal | i ng equi prent ?

Q Yes

A Installing equipnment would | ead to jobs; whether
or not it would create it, | don't know. | haven't

exam ned that.

Q kay. And that equipnent will need to be

mai ntained as well, won't it?

A | woul d assume so, but, again, I'mnot an
engi neer. | don't know how the equi pment worKks.

Q "' m sorry?

A l"msorry. I'mjust -- the technology is not
great. |'mnot an engineer, | don't know how the

mai nt enance schedules for this type of equi pnment works,
but I would assune that there would mai ntenance on any

ki nd of equi pment.
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Q kay. And that -- and that maintenance wl |
create jobs?
A It would -- it would create activity; whether or
not it would create new jobs, again, | can't tell you
because | haven't exam ned that.
Q Okay. And the manufacturer and installation of

the pollution control equipnment will also create tax
revenues; is that correct?

A Potentially. Again, that equi pnent could be
manuf act ured conpl etely outside of New Mexico. | don't --
| didn't exami ne the pollution equipnment industry in this
st at e.

Q Ckay. But the installation would create tax
revenues in New Mexico, correct?

A Again, potentially. | don't know how t hat
woul d -- how the structure of this reflects on New
Mexi co's tax revenue of the state.

Q Okay. But your report doesn't consider those --
t hose savings, does it?

A My report was to | ook at the cost of the New
Mexi co oil and gas industry, not on the pollution control
i ndustry.

Q Yeah, okay.

Now, M. Dunham | presune that you're famliar

wi th cost/benefit analysis?
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A Yes, sir, | am

Q And could you explain to the Board what
cost/benefit analysis is in economc terns?

A Cost/ benefit analysis is really a business -- a
busi ness concept. It's an exam nation of the -- of the
vari ous costs going into a -- we wuld say a production
function, but into an activity. |In this case, say,
drilling of oil or natural gas. And the benefits would be
the resultant revenues that one would make fromthat, in
that well. So if your costs are higher than your
benefits, then you don't drill that well, which is kind of
what our nodel is based on.

Q Now, your report, as | understand it, and | think
as you' ve testified is nore a cost analysis or a cost
i npact analysis, rather than a cost/benefit analysis; is
t hat correct?

A That is correct, sir.

Q But your firm-- your firm does do cost/benefit
anal ysis, right?

A Yes, it does.

Q And indeed, your firms brochure states that
cost-benefit analysis is one of the services that it
provides; is that correct?

A Yes, sir.

Q And have you, personally, prepared cost/benefit
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anal yses?

A Very many of them

Q Ckay. And so, I'd like to ask you, why was it
you deci ded to conduct a cost analysis here rather than a
cost/benefit anal ysis?

A | didn't decide what type of analysis to conduct.
I"'ma -- I'"'ma consultant. | received a conm ssion and |
perfornmed that analysis.

Q Ckay. Thank you.

And then a coupl e of questions about your nodel.
You referenced a Western Energy Al liance nodeling in your
report; is that correct?

A Yes, sir.

Q And could you tell us what Western Energy
Alliance is?

A Western Energy Alliance is a trade association
representing the oil and natural gas industry in -- |'m
going to get this wong, I"'msorry; | think it's 12 or 13
st at es.

Q Okay. And nost of the figures that you show in
your report are the products of that nodel?

A Sone of the figures are; the econom c inpact
figures are.

Q Ckay. Now, is that nodel itself in the record in

t hi s proceedi ng?
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MR. DE SAILLAN. Okay. M. Dunham thank you for
your patience with nme here today. | have no further
guesti ons.

THE W TNESS: Thank you, sir. [|'msorry about
t he vol une.

HEARI NG OFFI CER ORTH: Thank you, M. de Saill an.

M. Rose, do you have questions of M. Dunhan?

MR. ROSE: | do not.

HEARI NG OFFI CER ORTH: Thank you. M. Janoe?

MR. JANCE: | do not.

HEARI NG OFFI CER ORTH: Thank you. M. Butzier?

MR. BUTZIER No. Thank you, Madam Heari ng
Oficer.

HEARI NG OFFI CER ORTH: Thank you. Ms. Cutierrez?

M5. GUTI ERREZ: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. Let's see. Do
we have M. Neumann or M. Col cl asure?

MR. COLCLASURE: This is M. Colclasure, we have
no questions. Thank you.

HEARI NG OFFI CER ORTH. Thank you. And

Ms. Wt herspoon?

9/22/2021 EIB Ozone Hearing
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A The citation to the nodel is in ny report.
Q But is the nodel itself in the record?
A The entire nodel, no, it's not owned by anybody
involved in this proceeding, | don't believe.
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M5. W THERSPOON: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. W're going to
turn now to the Board for their questions. Wile I'm
doing that, if you are an attendee on this platform and
you woul d have a question, please reach out through the
Chat .

So let's start with Madam Chair, do you have
guestions of M. Dunhanf

CHAI RPERSON SUI NA:  Thank you, Madam Heari ng
Oficer. Yes, | do have a few question of our wtness,
M. Dunham

EXAM NATI ON BY THE BOARD OF JOHN R DUNHAM

CHAI RPERSON SUI NA:  First of all, good norning,
M. Dunham Thank you for your presentation and all of
the information that you' ve provided us this norning as
wel |l as your witten testinony and report. Appreciate
your tinme and also patience. This is a lot of information
totry to weed through and | ook back at the basis of the
assunptions and the nodel itself.

| just have a couple of clarifying questions in
my mnd, just so that |I'mclear on how the nodel was put
together. And, again, sone of the initial assunptions.
So based on your presentation slides this norning, you
said the nodel was devel oped for Western Energy Alliance

in 2018. And that was really just the structure or how
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the nodel was created; is that -- is that correct?

MR. DUNHAM  The structure of the nodel and al so
t he baseline economc inpact figures were from 2018 in
t hat nodel .

CHAI RPERSON SUI NA:  Ckay. So the baseline
econom ¢ data is from 2018, then; is that what you're
sayi ng?

MR. DUNHAM The job data, the wage data, yes,
that is fromthere.

CHAI RPERSON SUI NA:  Ckay. And -- and in your
report in the tables, so back to |like the job data and so
forth; in some of the tables, for exanple, Table 12, it

refers back to an update to the econom c inpact --

Ch, Madam Hearing O ficer, | just want to make
sure, it's okay to refer to the report -- to his report;
is that -- is that?

HEARI NG OFFI CER ORTH:  Yes, | think it's okay.

CHAI RPERSON SUI NA:  Ckay. | just want to nake
sure.

So in Table 12 of your report, we're |looking at a
conpari son of econom c inpacts from 2020 to 2021. But
t hat econom ¢ anal ysis was done based upon updated job
data or 2018 job data?

MR. DUNHAM No, everything is based on 2018 job

dat a.
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CHAI RPERSON SUI NA:  Ch, okay. Including that

update on the tabl es?

MR. DUNHAM  Yes, ma' am

CHAl RPERSON SUI NA:  Ckay. Al right. Well, |
appreciate that clarification.

And is that the sanme assunption for the other
tables in your report, like Table 10, 11 and Table 9?

MR. DUNHAM G ve ne one second. Table 9, yes.

CHAI RPERSON SUI NA:  Ckay.

MR. DUNHAM Table 10 and Table 11 are data that
we -- that we gathered based upon the -- the wording of
the rule when we did this analysis a year ago, and when we
did this analysis this tine. And -- and sone different
pricing data, things like that; it's not the -- it's not
j ob data, no.

CHAI RPERSON SUI NA:  Ckay. So you're saying in
sone of these tables there were updates on the base
assunptions of jobs and sone prices; is that what you're
sayi ng?

MR. DUNHAM Not jobs, but on sone prices, and
that is all in Table -- let ne just | ook through this
myself -- Table 3.

CHAI RPERSON SUI NA:  Can you repeat that table
nunmber? Sorry, | didn't hear it.

MR. DUNHAM  Sorry, Tabl e nunber 3.
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CHAI RPERSON SUI NA:  Three, okay. GOkay. |
appreciate that. And so in Table nunber 3, you' re saying
the updated price data that was referenced in Tabl e nunber
3 --and | think in your slides earlier, it -- is that the
data that was based upon the operational cost -- sone of
t he data based upon the operational costs fromthe survey
of the ten conpani es?

MR DUNHAM No, ma'am This is data based on --
on information fromthe U S. Departnent of Energy and
based on information that -- that we interpreted from--
fromthe State of New Mexico, though I've been told that |
interpreted the natural gas wells incorrectly.

CHAI RPERSON SUI NA:  Ckay. So that interpreted
data from New Mexi co, you're saying -- can you repeat that
| ast part again? Sorry, it was kind of nunbl ed.

MR. DUNHAM  Yeah, the nunber of actual wells --
t he nunber of actual facilities is from-- is fromthe
State of New Mexico, but, again, |I've been told I
interpreted the nunber of gas wells in particular
incorrectly.

CHAI RPERSON SUI NA:  Gkay. And can you explain a
little bit nore of how that interpretation, was it an
overestimate or an underesti mate?

MR. DUNHAM It's an overestinate.

CHAI RPERSON SUI NA:  An overestimate, okay. Thank
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you for that, M. Dunham Again, sorry, I'mtrying to

wal k through all of this data and where all of it's com ng

fromand base assunptions. | appreciate your patience
wth ne.

So | understand that in your report, | think it
was in Table -- sorry, I'mscrolling through here really

qui ckly. OCh, yes, it was in -- on page 8 and page 9 in
your report. Some of the changes that you referenced from
the prior analysis, and you exam ned the two regul ati ons,
one goi ng through the OCC and then one going through EIB
And so, in your -- in your subsequent tables, does that

al ready take into consideration the rules that were passed
under OCC?

MR. DUNHAM The -- the earlier analysis was
| ooking at those rules, as well as an earlier version, |
believe, of this rule.

CHAI RPERSON SUI NA:  Ckay. And then the 2021
results that are in Tables 10 and 11 and 12, are those --
does that include the -- your analysis about the inpact
with the OCC rul es?

MR. DUNHAM No, it does not. No, that's just
| ooking at this rule.

CHAI RPERSON SUI NA:  Ckay. It's just |ooking at
the EIB rul e?

MR. DUNHAM  Correct.
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CHAI RPERSON SUI NA:  Ckay. Thank you for that

clarification. Again, | apologize for all of these
gquesti ons.

MR. DUNHAM Not at all

CHAI RPERSON SUINA:  And -- and so in one of the
other statenments in your report is that the estinmated
adm ni strative costs of the rule has risen based not only
on the higher wages in New Mexico, but because the
proposed rul e i nposes nore adm nistrative requirenents.
And | just wanted to, again, take note, is that
adm ni strative cost, the assunption, based upon job data
from 2018 or 20217

MR. DUNHAM No, the adm nistrative cost
assunptions are based on a simlar rule that had been
proposed by the U S. EPA. And I'mgoing to get the date
wong, | think it was 2016. And we took those and applied
the current New Mexico -- those hours and applied the
current New Mexico wage rates to -- and the -- and the
nunber of regulations. So the hours per adm nistrative
task, tines the nunber of adm nistrative tasks, tines an
aver age wage.

CHAI RPERSON SUI NA:  Ckay. Well, thank you for
that. And then in Table 11, it tal ks about the
operational and the admnistrative costs, and it conpares

the 2020 nmodel to -- or numbers to the 2021. And | see a
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per cent age change of adm nistrative costs of 28.9 percent?
And then --

MR. DUNHAM  Yeah, that's it.

CHAI RPERSON SUI NA:  Sorry about that. And then
an operational cost of negative 2.5 percent. And so,
could you explain a little bit nore of why -- or explain,
one, nmaybe the easy one is why the operational costs went
down?

MR. DUNHAM Yeah, the operational costs went
down based on the nunmber of wells that we were | ooking at,
as well as the -- as well the -- (unintelligible)

HEARI NG OFFI CER ORTH: M. Dunhanf? M. Dunhanf
M. Dunham |'msorry, we cannot hear you. Wuld you --
when you were leaning forward it was better.

MR. DUNHAM Oh, okay. Is this better? Is this

better?

HEARI NG OFFI CER ORTH.  Yes, it is.

MR. DUNHAM Ckay. | really apol ogize for the
technology. |1'Il get new headphones.

The operational costs changed -- it's a snall

change that's based on the nunber of wells that we were
| ooki ng at, changed and sone of -- | believe sonme of the
pricing changed a little bit.

CHAI RPERSON SUI NA:  Ckay. Thank you so nuch.

And so then the adm nistrative costs that went up 28.9
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percent; you're saying that was based on nore the |abor

hours and the increase in wages; is that -- is that
accurate?

MR. DUNHAM Both. It's both.

CHAI RPERSON SUI NA:  Both, okay. Al right.
And -- and so | know you have another -- so |'m going
t hrough the tables here; Table 12, so you have the 2021
conparison with the 2020 analysis. And, again, |'mjust
wanting to nake sure | have it clear in ny head. So this
2020 anal ysis was based upon the previously proposed
rule -- rule that was back in last year, basically, the
previ ous version?

MR. DUNHAM Yeah, but it was the previous
versionin -- in -- in conjunction with the other rule.

CHAI RPERSON SUI NA:  Ckay. And then -- and then
so, therefore, the 2021 version, is that conparing the
passing of the other -- the OCC rule and the EIB rule or
just the EIB?

MR. DUNHAM That's just the EIB rule.

CHAI RPERSON SUI NA: Ckay. So it doesn't include
bot h, whereas the 2021 did include both?

MR. DUNHAM The 2021 is a separated -- is what
we separated out as this rule fromthat rule. Again, it
was -- it's a very different anal ysis.

CHAI RPERSON SUI NA:  Ckay. GCkay. | just want to
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make sure | understand what the tables are conparing. And

so the 2020 tabl e does include both and the 2021 doesn't
i ncl ude bot h?

MR. DUNHAM  The 2020 includes a -- it includes
just this case of the rule in conjunction with both, but
we ran the nodels together so it kind of doesn't really
wor k out that way.

CHAI RPERSON SUI NA:  Ckay. Madam Hearing O ficer,
| think that's all | have for right now And | nay have a
little bit nore questions depending on what the other
Board nmenbers ask. Thank you so nuch

HEARI NG OFFI CER ORTH. Thank you, Madam Chair.

Vice-Chair, Trujillo-Davis, do you have questions
of M. Dunhanf

Oh, we can't hear you. You're unnuted on ny
platform but there nmay be a setting on your conputer
And now your screen is frozen. How about we turn off your
vi deo?

kay. Vice-Chair Trujillo-Davis seens to have
frozen intinme. Gve her just a nmonent. All right. This
may take nore than a monent. Ms. Trujillo-Davis, if you
can hear ne, it may help for you to | eave the platform and
cone back in. That worked for another panelist this
nor ni ng.

Menber Cates, do you have questions of
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M. Dunhanf®

BOARD MEMBER CATES: Yeah. Can you hear ne okay?
Everyt hi ng wor ki ng?

HEARI NG OFFI CER ORTH: | can.

BOARD MEMBER CATES: Yeah, M. Dunham so a

coupl e of quick ones just to follow up on what -- on what
M. -- and I"'msure |I'mbutchering his name and | just
have to get a docunent in front of me before |l -- to

foll ow up on what M. De Saillan was saying. So around
the notion of the job effects. So if we look at this rule
as essentially an enlarged sort of -- something that woul d
trigger a large sort of private sector infrastructure
project through the tightening of a | eaky system then it
seens to me it would create a whole variety of jobs that
woul d include like, | don't know, welding pneumatic
controller skilled sorts of adjustnents. And generally it
woul d in sone ways actually be a plus to the econony, in
terns of job creation around infrastructure inprovenents.

And as a point of clarification, | wanted to make
sure that you didn't go there in your report; is that
right?

MR. DUNHAM No, | didn't. However, that's
sonet hing that the econom sts call the broken w ndow
fallacy. So those kinds of jobs would be created. |It's

the sane thing as if you break w ndows, you create jobs

712

Albuquerque Court Reporting Service, LLC
(505) 806-1202




Volume 3
9/22/2021 EIB Ozone Hearing

(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

for wages. But it doesn't -- yeah, it doesn't have an
overall effect because you' re taking away jobs from
sonebody el se.

BOARD MEMBER CATES: So it woul d be your
contention that this rule is not in any way a job creator;
is that correct? |Is that -- is that your point of view?

MR. DUNHAM It wouldn't generally be a job
creator, no.

BOARD MEMBER CATES: And so anot her question |

had.

MR DUNHAM |I'msorry, | nmeant a net job creator
on that.

BOARD MEMBER CATES: |'m sorry, say again.

MR. DUNHAM A net job creator. It would create

certain jobs, but it would take away other jobs.

BOARD MEMBER CATES: And you don't know what
the -- do you have a feeling for what the net effect would
be?

MR DUNHAM No, sir, | wasn't -- | wasn't asked
to | ook at that.

BOARD MEMBER CATES: Is that -- I'msorry. |Is
that a no?

MR DUNHAM It's a -- it's a no.

BOARD MEMBER CATES: You don't have a feeling.

So you don't have a feel for what the net job inpact would
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dollars and that's based on your assessnent of information
fromten different conpanies. Do | have that about right?

MR DUNHAM | believe it was 3 billion dollars
that it works out fromthe cost information

BOARD MEMBER CATES: Ckay. Wll, that's a big
difference, but 3 billion dollars is still a |ot of noney.

Did you happen to cal culate that nunber in terns
of what's -- you know, what is that in terns of the
percentage effect on the bottomline of the industry? |Is

it 10 percent?

MR. DUNHAM | don't know that off the top of ny
head. | could -- | could calculate that if you would
like, and I could send you sonething. | don't have that

off the top of ny head.

BOARD MEMBER CATES: | just wondered like, so
it's a raw nunber that's hard to put into context, wthout
knowi ng |i ke what is the exact -- you know, what is that
internms of the percentage of the bottomline of the
i ndustry. And then, | wanted to tie that to -- so you --
you did your nunbers based on 2018 prices for, say, West

Texas Internmedi ate Crude and Henry Hub prices, right?

9/22/2021 EIB Ozone Hearing
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be fromthis rule. Gay. So -- so one of the other
t hi ngs you nentioned was that -- that this is going to
cost the industry a certain -- a huge anount of noney. |
think you said sonething on the range of 30 billion

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 3
9/22/2021 EIB Ozone Hearing

715
MR. DUNHAM No, the nodel is based on current

prices in New Mexico for both oil -- (unintelligible.)

BOARD MEMBER CATES: Wiit. And so that was --
was that in 2018?

MR. DUNHAM No, the --

HEARI NG OFFI CER ORTH: Hold on. I'msorry. |'m
sorry to interrupt. Theresa, where did you | ose then?

COURT REPORTER: Okay. In the last answer, it
was, "No, the nodel is based on current prices in New
Mexico for both,” and then | did not hear you.

MR DUNHAM |'msorry, nma'am Ol and natura
gas.

BOARD MEMBER CATES: And that was in 2018, right?

MR. DUNHAM No, sir, that was current prices.
That was current at the time | did the nodel

BOARD MEMBER CATES: And so, okay. You said
current prices at the tinme you did the nodel. Wen --
what was the tine frame when you did the nodel ?

MR. DUNHAM | believe | have the -- the prices
were from | believe -- | can | ook back in ny testinony, |
t hink March and January for the oil, March -- and January
for natural gas.

BOARD MEMBER CATES: Yeah

MR DUNHAM O this year.

BOARD MEMBER CATES: So | was just wondering, so
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the price of natural gas today is $5, | think, which is
roughly double what it was at the tinme that you did your
study. West Texas Internediate today is $75, which is up
considerably fromthat tine. And so ny question is, with
-- would these higher prices mtigate the nunbers? Wuld
it change the nunbers, in terns of the net inpact on the
oil industry? That is, would they change the nunbers in
your report? Wuld the higher prices affect the bottom
line of the changes that are being proposed?

MR. DUNHAM  Higher prices would affect the
bottom|ine; not necessarily Henry Hub or WIl stock
prices, but the well head prices in New Mexico, which are
up since we did the report.

BOARD MEMBER CATES: Yeah, okay. That's all |
have. | appreciate you testifying today and thank you.

HEARI NG OFFI CER ORTH: Thank you, Menber Cates.
Let's return to Vice-Chair Trujillo-Davis. [|'mglad you
were able to get back on.

Ch, no, I"'msorry, we can't hear you. You're
unmut ed on the platform

VI CE- CHAI R TRUWI LLO-DAVIS: Can you hear ne okay
now?

HEARI NG OFFI CER ORTH: It's very |low, very | ow

VI CE- CHAIR TRUJI LLO-DAVIS: Ckay. |[|'ll take the

next turn.
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HEARI NG OFFI CER ORTH: (Ckay. Let's see. Let's
go to Menber Bitzer.

BOARD MEMBER BI TZER. Can you hear ne okay?

HEARI NG OFFI CER ORTH: Yes, very clearly.

BOARD MEMBER BI TZER: |'ve got the fantasy
speaker going here that | can nove closer to ny head and
farther away when we have sonebody who is very soft.

Real quick, first of all, why -- why didn't you
| ook at the royalties | oss conponent? |s that an invol ved
anal ysis or just outside the scope of your work?

MR. DUNHAM It was outside of the scope of ny
wor K.

BOARD MEMBER BI TZER.  Any rough estinate off the
top of your head, what those m ght be?

MR DUNHAM No, sir, | don't have that.

BOARD MEMBER BI TZER:  You do this for a living

you' ve done it for a long tine. You' ve got great

credentials. |I'mwondering if you have sort of a ball park
in mnd for what -- because | inagine these figures --
your -- your data is or your results are subject to ebb
and fl ow based on the price of a barrel of oil, for

exanpl e, or a cubic yard of natural gas. But what

would -- let's stick with oil for a mnute here. What
would a -- what would a $10 i ncrease or a $10 decrease --
a $10 delta do to -- to these figures? How substantially

717

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 3

9/22/2021 EIB Ozone Hearing

woul d t hey change?

MR. DUNHAM The figures would -- the figures
woul d definitely change based on the -- on the change in
the price. 1t really depends on -- the nodel itself is

not linear, so |I'd have to actually run it through the

nodel to see. But you can -- you can definitely, as
prices go up, it's going to have a -- it's going to have a
positive effect on the industry. | nean, I'd say a

negati ve effect on our inpact.

BOARD MEMBER BI TZER: So if the prices --

MR. DUNHAM Meaning that is |ess.

BOARD MEMBER BI TZER.  Yeah. If the price were to
go up, it could offset sone of your projected | osses then?

MR. DUNHAM Correct, and if it was to go down it
woul d be the opposite.

BOARD MEMBER BI TZER: And your analysis is
static? It assunes the -- the price at, $55 a barrel?

MR. DUNHAM  Yeah, about 56

BOARD MEMBER BI TZER: kay. So $56 a barrel
But no guesstimate if it went to $65 dollars a barrel, how
much the negative inpact would be reduced?

MR DUNHAM | -- | honestly can't give you that,
you know, and be anywhere accurate, because it's not a
i near nodel

BOARD MEMBER BI TZER: Right. Yeah, | know the
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linear either, but they' ve figured it out for the ful
range over the years, or they tried to anyway.

That's all | have. Thank you.

HEARI NG OFFI CER ORTH:  Al'l right. Thank you,
Menber Bitzer

Vice-Chair Trujillo-Davis, | understand we may be
able to hear you now.

VI CE- CHAI R TRUWI LLO-DAVIS: Can you hear ne now?

HEARI NG OFFI CER ORTH: Terrific. Thank you very
much. Ckay. Go ahead, please.

VI CE- CHAIR TRUJI LLO- DAVIS: Geat. Thank you. |
apol ogi ze for that. | just had a couple of clarifying
guestions, M. Dunham You nentioned that the data that
you used for your report, you gathered froma survey of
NMOGA nenbers; is that correct?

MR. DUNHAM It cane froma survey of NMOGA
Yes, it cane froma survey of NMOGA nenbers.

VI CE- CHAIR TRUWI LLO-DAVIS: And can you give us
sone insight to what that survey -- what kind of questions
t hat survey asked?

MR. DUNHAM | don't have that in front of ne.

It was -- it was a cost survey of various conponents. But

9/22/2021 EIB Ozone Hearing
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state does an analysis -- the state budget people have an
analysis for it by the dollar, |I think, with regards to
the price of oil. But |I inmagine it's not -- it's not
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| don't --

VI CE- CHAI R TRUWI LLO DAVIS: Ckay. And --

MR. DUNHAM -- that was from NMOGA. You'd have
to ask themfor that.

VI CE- CHAIR TRUWI LLO- DAVIS: Ckay. And | don't
know if this is an appropriate tinme, Madam Hearing
Oficer, you can direct me if I'"'mwong. But 1'd like to
ask questions about Exhibit 38, which is the NVED econom c
anal ysis and just where that data source cane from Was
it froma survey as well?

HEARI NG OFFI CER ORTH: So, first, you have to
establish that that is information that M. Dunham woul d
have, and then you can ask the question.

So, M. Dunham do you know whet her there was a survey
i nvol ved there?

MR DUNHAM No, ma'am | do not.

HEARI NG OFFI CER ORTH: Ckay. [|I'msorry
Vice-Chair, then it's not appropriate to question him
further about that point.

VI CE- CHAIR TRUJI LLO- DAVIS: Al right. That's
okay. Are we going to speak to anybody later in the
hearing? | checked the Excel spreadsheet, but | didn't
see where it was nentioned that we woul d be tal ki ng about
Exhi bit 38.

HEARI NG OFFI CER ORTH: So | trust that M. Katz,
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who has three w tnesses on econom c analysis, will be
addressing it, but let's double-check. M. Katz?

MS. KATZ: Thank you, Madam Hearing O ficer. So
we do have three witnesses to put on in rebuttal for
M. Dunham s testinony. And | know you were nentioning
NMVED Exhi bit 38 and that's the Pennsylvania General Permt
5A. Is that what you're asking about?

VI CE- CHAIR TRUI LLO- DAVIS:  Maybe | may have the
wrong exhibit nunmber. | was |ooking at the NMED s cost
anal ysis, but we can cone back to that when we do your
updat e, and you have your rebuttal w tnesses. That's
okay. | just wanted to understand where the data was
comng from so...

MS. KATZ: Yes, and they will -- those -- and our
data is provided in each section of the rule. So that
m ght be -- but, yes, you can ask our w tnesses when we
get to them

VI CE- CHAIR TRUWI LLO- DAVIS: Ckay. Thank you.

So back to M. Dunham your data canme froma
survey from NMOGA nenbers. And the loss to -- that you
estimated, was that total |loss to the conpany or just |oss
to the conpany in New Mexico?

MR. DUNHAM The job | osses or the costs?

VI CE- CHAI R TRUWI LLO- DAVIS:  Actually, both would

be really insightful.
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MR. DUNHAM Actually, both are New Mexico, yeah.

VICE-CHAIR TRUJI LLO-DAVIS: They're just for New
Mexi co?

MR, DUNHAM It's all just for New Mexico.
They're specific to New Mexico | oss.

VI CE- CHAIR TRUWI LLO- DAVIS: Okay. Geat. That's
all I wanted to clarify. Thank you very nuch.

HEARI NG OFFI CER ORTH: Thank you, Vice-Chair.
Menber Duval ? | believe you have been with us, but having
trouble with your video. Happy to have you question
M . Dunham using only your sound. Can you hear ne?
Menber Duval? So | can see that you' re unnuted on the
platform but |I'mnot hearing you.

So Menber Duval is nessaging that he's on and he
can hear me. |I'msorry, Menber Duval, we can't hear a
thing. Menber Duval, you've been unnuted. | can see that
there's a green m crophone next to your nanme. But now
he's saying he has no questions, so thank you very nuch,
Menber Duval .

Let's nove to Menber Garci a.

BOARD MEMBER GARCI A:  Thank you, Madam Heari ng
O ficer. | do have a couple of questions.

Thank you, M. Dunham for your testinony. The
benefit of being the last person is a |lot of people

al ready asked sone of the questions that | had. But al ong
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the lines of the question that | think Menber
Trujillo-Davis already asked is, you said that ten
conpani es were surveyed and you don't know what the
guestions were that they were asked; is that correct?

MR. DUNHAM No, | do not know.

BOARD MEMBER GARCI A:  So you're just |ooking at
their answers for your analysis? 1'mconfused about that.
I f you don't know what they were asked, what -- what
i nformati on do you have for your anal ysis?

MR. DUNHAM | have per well costs for various
conmponents of the rule, the various equi pnent and
operation conponents fromten different conpanies.

BOARD MEMBER GARCI A: Ckay. Do you know if the
conpani es that were surveyed, were they a sprinkling of
smal | conpani es and | arge conpani es? Do you know anyt hi ng
about the size of these conpanies that were surveyed?

MR. DUNHAM  You woul d have to ask the NMOGA
about the survey. Again, | was given the results to work
Wi th.

BOARD MEMBER GARCI A: Ckay. Thank you. Then, |
t hought it was interesting when | think it was M. De
Sail | an asked about a cost/benefit analysis. That -- that
definitely would be very interesting to see. Could I ask
you, sir, if -- if you had done a cost/benefit analysis,

what ki nds of benefits would be considered if you were to
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do a cost/benefit analysis? And |I'm not asking you for a

hypot heti cal about how it would cone out. [I'mjust -- I'm
just curious about what kind of benefits m ght be
considered in a cost/benefit analysis for this type of

i ndustry?

MR. DUNHAM | can give you just sort of an
exanpl e of a cost/benefit analysis. | wite the annual
cost/benefit analysis for the Port Authority in New York
and New Jersey, for exanple. And in that case we would
| ook at benefits of a -- of something like this, we would

| ook at benefits to noise, to wildlife, to various types

of pollution. Those -- those are probably the |argest; |
mean you can -- you can stretch a cost/benefit analysis to
alot of -- alot of kinds of things, but it starts

getting to be nore nmucky as you get out. And -- but --
but in this case, the geography matters as well. If you
have noi se happeni ng, where you're in the mddle of the
desert and there's nobody there, it has a |l ot |ess val ue
than if you have noise in an urban area. All of those
things matter. Time; time is a thing that you | ook at a
lot, creating tine. You know, those -- those kinds of
t hi ngs.

BOARD MEMBER GARCI A: Ckay. And |I'mwondering if
you woul d consider would there be a benefit to the

i ndustry for some of the equipnent that they may have to
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buy that would reduce | eakage? Wuld that be considered a

benefit of any kind? | understand the equipnment is
expensive, but would -- did you in this study or -- or
perhaps in a cost/benefit analysis, would you | ook at the
benefit to the conpany of the equipnment that would -- that
woul d reduce | eakage?

MR. DUNHAM  The equi pnent woul d show up on the
cost side of the ledger. A reduction in | eakage would
show up on the benefit side of the |edger, either as a
pollution-type of effect or potentially as a benefit to
t he conpany. Again, | would have to really scope out that
type of analysis with an engi neer.

Like wwth an airport analysis, I"'m-- I'"'mnot a
pilot, you would -- you would talk to the runway
engi neers, the engineers that are working on the runway,

t he engineers that, you know, work with aircraft, you
know, that's where you get your information. [|'man
econom st, I'mnot an oil and gas driller, but those are
t he ki nds of things you would | ook at, yes.

BOARD MEMBER GARCIA: Ckay. That's all ny
guestions. Thank you very nuch, sir.

MR. DUNHAM  Thank you, nma'am

HEARI NG OFFI CER ORTH. Thank you, Menber Garci a.

Menmber Honker, do you have questions of

M . Dunhanf
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BOARD MEMBER HONKER: | do. | have a few So

good norning, M. Dunham

MR. DUNHAM  Good nor ni ng.

BOARD MEMBER HONKER:  And t hanks for your
testinmony. 1'd like to return to the -- the kind of net
i npact issue that Menber Cates raised and Menber Garcia
just nentioned. Earlier, you referred to the benefits
fromthe conmpany spending all of this noney for conpliance
as benefits to the pollution control industry. But it
seens to nme that these increased adm nistrative costs, the
addi tional nonitoring and observations that are required,
sone of that work the conpanies may choose to do
t henmsel ves and -- and mght well do. So, wouldn't you
thi nk, rather than just grouping this as a pollution
control industry benefit, the conpany -- other enployees
in the conpanies thensel ves would -- would get sone
addi tional work or even jobs created in order to neet
t hose aspects of these requirenents?

MR. DUNHAM Yes, but, again, that's what we call
a "broken wi ndow fallacy.” |If it's a cost that's not --
if it's a cost that's not aggregate to the econony, it's
not really an economc benefit. But if I -- if |I go to
your honme and | break all of the glass, right, then you
have to hire a glazier to put new glass in, then that

gl azier gets work, but that's not a benefit because it
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costs you to do that and you coul d have spent that noney
el sewhere in the econony. So that's -- that's -- you have
to take that into account.

BOARD MEMBER HONKER: And, |ikew se, with
suppliers, you calculate -- you have nunbers of jobs | ost
to suppliers, but wouldn't some of these suppliers be, as
Menber Garcia nentioned, supplying the types of valves and
seals and fittings that -- that would be necessary in
order to upgrade equi pnment?

MR. DUNHAM  Sone of this -- sonme of those
conpani es woul d be the suppliers of that type of
equi pnent, | would think.

BOARD MEMBER HONKER: So -- so | guess ny
question is, so the direct jobs and the supplier jobs,
there woul d be sone degree of positive inpact from-- from
nmeeti ng these requirenents that would reduce those nunbers
to a net nunmber that would be | ower than what you have; is
t hat correct?

MR DUNHAM | think as -- as | said, if you're
doing a regul atory inpact analysis, you would want to | ook
at all of those kinds of effects. This was an anal ysis of
the cost of the regulation on the industry.

BOARD MEMBER HONKER:  Ckay. A coupl e other
questions. | would assune if you're a producer and you're

capturing nore hydrocarbon because you' ve put additional
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controls on, there would be sone econonmi c benefit of being

able to produce that hydrocarbon. D d you | ook at any
plus side fromthat in ternms of your analysis?

MR. DUNHAM Not ny analysis, no, it didn't |ook
at that.

BOARD MEMBER HONKER: And then finally -- and I'm
probably really getting into the weeds here, but it seens
i ke sone of these costs, you' ve lunped all of these costs
as -- as costs to the ozone precursor rule, but it seens
i ke some of these costs would -- would be incurred to
actually inprove conpliance with current rules that are on
t he books, either by NMED or by the Energy and M nerals
Departnent. And would there -- well, | assune you
didn't -- you didn't do any differentiation of the new
rul es versus inproved conpliance with old rules in your
anal ysi s?

MR. DUNHAM No, sir. Mst -- nobst anal yses are
done "ceteris omibus,” wth all things being equal,
unl ess you -- you know, you're specifically bringing in
sonmething |ike that.

BOARD MEMBER HONKER: Ckay. Al right. Thank
you very nmuch. No ot her questions.

HEARI NG OFFI CER ORTH. Thank you, Menber Honker.

Madam Chair, | understand you have a few nore

guesti ons.
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CHAI RPERSON SUI NA:  Thank you, Madam Heari ng
Oficer.

And thank you again, M. Dunham for answering
all our questions. Like | said earlier, thereis a |ot of

information and data in nodels, and nodel assunptions that

you have presented to us. And with that said, | know that
we've talked a little bit -- and Legal Counsel Katz al so
mentioned this. |Is there a way of | ooking at your nodel

and having simlar, if not the same inputs that would --
t hat maybe NVED woul d assunme, whether we're tal king about
cost per barrel or the wage -- average wage assunptions
that are in your report? |Is that -- is that possible?

MR. DUNHAM O course. All nodels are based on
assunptions and we can al ways change the assunptions that
are relied on.

CHAI RPERSON SUI NA:  Ckay. GCkay. And as Menber
Trujillo-Davis said, | do have just a procedural; so as we
get the NMED nodel, would there be the opportunity to al so
hear M. Dunham's input or responses? O how -- how w ||
that -- that we could ask M. Dunham after the NMED s
presentation of their econom c nodel? |Is that possible?

M5, KATZ: Wuld you like ne to answer that,
Madam Hearing O ficer?

HEARI NG OFFI CER ORTH. Oh, please, M. Katz.

M5. KATZ: Thank you. WMadam Chair, so |
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apol ogi ze for the confusion. The nodel that | was talking

about was the nodel -- the photochem cal nodeling that

M. Mrris did. And ny -- | was just sinply trying to
make the point that for the nodeling that we used, you
know, for that, we provided all of the data and
assunptions. W did not do our own econom c nodeling. W
provi ded, you know, cost estinmates and emni ssions
reductions estinmates, and that's detail ed extensively

t hroughout the testinony and on the spreadsheets that are
listed as exhibits.

So you'll be able to talk to our w tnesses that
are testifying to all of the provisions of the rul es about
t hose cost estimates, so that -- we do not have a nodel --
an econom c nodel .

CHAI RPERSON SUI NA:  Ckay. Thank you for that
clarification, Ms. Katz. | appreciate that.

Wth that said, | just have a coupl e other
questions here of M. Dunham So in your report, you have
nmenti oned that there was a m ni nrum of 35 new
adm ni strative requirenments that would need to be adhered
to. And | think this goes to Menber Honker's question.

So woul d these be in addition -- admnistrative
requirenents in addition to the requirenents that are
al ready on -- on the books?

MR. DUNHAM These were changes that were

Albuquerque Court Reporting Service, LLC
(505) 806-1202



Volume 3
9/22/2021 EIB Ozone Hearing

(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

outlined in the -- in the text of the rule.

CHAI RPERSON SUI NA:  Ckay. So was there -- |
guess, stenmm ng from Menber Honker's question, so there
was not an anal ysis done to account for the admnistrative
requirenents in order to be conpliant with the current
adm ni strative -- the current |aws on the books; is that
correct?

MR DUNHAM No, ma'am | didn't calculate the
entire New Mexico rules that were already on the books.
just |looked to see where the -- where the rule stated that
a new report or a new database or a new -- sone kind of a
adm nistrative function would need to be perforned.

CHAI RPERSON SUI NA: Ckay. Thank you for that,
M. Dunham | appreciate your tine again and being on the
hotseat for so many hours. Thank you so nuch.

MR. DUNHAM  Thank you so nuch, nma'am

HEARI NG OFFI CER ORTH: Thank you, Madam Chair.

Unl ess there are other questions from Board nenbers,
wWill return to M. Hiser and ask if there will be any
foll owup or redirect.

MR. H SER. Just a couple of questions, Madam
Hearing O ficer.

REDI RECT EXAM NATI ON OF JOHN R. DUNHAM
BY MR HI SER

Q M. Dunham in your line of business doing
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econonic analysis, is it normal to use anonym zed cost
dat a?

A Ch, yes, often.

Q And is the reason for that because individua
conpany cost data is very proprietary, and would revea
potentially, conpetitively disadvantageous information if
it was di scl osed about the specific company?

A Yes, sir, it's extrenely difficult to get
i ndi vi dual conpany dat a.

Q And so it's often that you'll have an association
or whatever, send data to a third party, to conbi ne that
data and then provide it in an anonynous format to you for
anal ysi s?

A Yes, sir, we do that all the time for
associ ati ons.

Q Okay. |Is one of the differences to Ms. Katz's
poi nt between, say, her em ssions nodel that M. Mrris
presented -- which | know you didn't hear, but the nodel
that you did, is there a difference in the |ega
protections available to em ssions data and proprietary
conpany financi al data?

A |"'msorry, sir. I1'mnot a |lawer, | have no idea
what the | egal representations are.

Q That's fair.

A Wien | do work, | sign non -- you know,
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confidentiality agreenents, so --

Q That's fair.

A -- | can't get the data avail abl e w t hout
perm ssi on.

Q Okay. Thank you very mnuch.

Wth respect to Chair Suina's questions -- and |
must say, it nmust be gratifying to you to have a Board
menber have revi ewed your report in such detail. Now,
then, just to be clear, the base nodel assunptions you're
using date from 2018, correct?

A The base -- the base nodel structure conmes from
2018. The job nunbers cone from 2018. The ot her
assunptions that | outlined in the PowerPoint today are
all fromthe tinme | did that report.

Q Right. And so things |ike the wage system and
the price of oil and gas was fromthe dates in 2021 that
you referenced, both in your report and in your testinony
in response to Menber Cates, correct?

A Correct, sir.

Q kay. And will you lay out some nore updated
i nformati on about your nodel with the correction on the
gas well count that you believe may be nore appropriate in
your surrebuttal testinony?

Yes, sir, | did -- | did sone -- sone.

Q And so we'll be hearing that inalittle bit?
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A Yes, sir.
Q Ckay. Thank you. | guess that's all the
questions that | have. Thank you, M. Dunham
A Thank you, sir.
HEARI NG OFFI CER ORTH: Al right. Thank you,
M. Dunham Thank you, M. Hiser. W do need to take a
break at this point. Let's cone back --
MR, DUNHAM Yes, nm'am
HEARI NG OFFI CER ORTH: Let's cone back at 11:15.
Thank you.
(Recess taken from 10:57 to 11:15 a.m)
VI CE- CHAI R TRUWI LLO DAVI S: Excuse ne, Madam
Hearing O ficer?
HEARI NG OFFI CER ORTH:  Yes.
VI CE- CHAIR TRUWI LLO- DAVIS: Can you hear ne?
HEARI NG OFFI CER ORTH: Yes, | can.
VI CE- CHAIR TRUWI LLO- DAVIS: Okay. Geat. | just
wanted to |l et you know that | used the "ot her audi 0"
option when | had trouble calling in, so if anybody el se
has i ssues, that helped out and it just allowed nme to call
froma phone and have better sound.
HEARI NG OFFI CER ORTH:  So "ot her audi 0?"
VI CE-CHAIR TRUJILLO-DAVIS:  Yeah, if you | ook
down here by the "l eave event," there's another button

there that has three little dots. It says "nore options."
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HEARI NG OFFI CER ORTH:  Yes.

VI CE-CHAIR TRUJI LLODAVIS: And it says "swtch
audio.” And if you click on that it gives you a phone
nunber to call, where you click switch

HEARI NG OFFI CER ORTH: That's excel |l ent
information. Thank you, Vice-Chair. And | hope that
that's hel pful to Menber Duval. Thank you

Al right. W are back after a break, and | had
a request fromone of the counsel to discuss the schedule
for this afternoon. M. Katz, | believe we turn now to
your three w tnesses?

MS. KATZ: Yes, Madam Hearing Oficer.

HEARI NG OFFI CER ORTH: Okay. And after that?
l|"msorry, let nme pull the spreadsheet back into nmy hands.
And then EDF has Wtness Lackner.

M5. PARANHOS: Yes. Thank you, Madam Heari ng
Oficer, we have Wtness Lackner on the econom c anal ysis.
W al so have a Dr. Tammy Thonpson, who was unable to
testify yesterday, on the ozone nodeling.

HEARI NG OFFI CER ORTH:  Yes. So | guess |'m
uncl ear then on your question.

M5. PARANHOS: |'mjust -- | guess I'mtrying to
under stand when we would fit Dr. Tamry Thonpson in, if it
woul d be today after the -- after the econom ¢ di scussion

and before we get to definitions.
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M5. KATZ: Madam Hearing O ficer, may | ask,
again I'mconcerned that Ms. Day is going -- we're
going -- we could run very close or after 3 p.m, and she
really needs to not testify after 3 pom So if we could
maybe get through the small business facilities, and then
have Ms. Thonpson do her nodeling rebuttal, that would be
best, if we could do that.

M5. PARANHOS: That's absolutely fine, that was
the clarification | was |ooking for. Thank you.

HEARI NG OFFI CER ORTH. All right. Thank you very
much, Ms. Paranhos and Ms. Katz. |s there anything el se
we need to tal k about, Board nenbers, before we go to the
Departnent's econom c rebuttal ? No?

And Ms. Day, | see you on the screen. Thank you
for joining us. Let's try your sound, please.

V5. DAY: Hello.

M5. KATZ: Madam Hearing O ficer, can | al so nmake
clear, though, that it's actually M. Powell who will be

going first on this topic.

HEARI NG OFFI CER ORTH. That's fine. | just
wanted to -- since we hadn't seen Ms. Day before and |
didn't see M. Powell on the screen, | was just checking
her sound.

M5. KATZ: Yes, thank you.

MR. ROSE: Before you get there, Madam Heari ng
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Oficer, if I mght? Ddw conplete M. Hi ser's

exam nation of M. Dunhanf? | thought his testinony was
l[imted to his direct and rebuttal, but not surrebuttal.
So | didn't know if his surrebuttal, if there is going to
be any, whether -- when that's going to happen in sort of
t he schedul e we just discussed.

HEARI NG OFFI CER ORTH:  Al'l right. | mght have
clarified that. M assunption was that the surrebuttal
woul d cone after the Departnment's rebuttal, but if
M. Hiser feels differently, I'mhappy to talk about it.

MR. H SER. Madam Hearing O ficer, M. H ser's
t houghts are exactly the sane as yours. It would be after
the Departnent and Ms. Lackner's response.

HEARI NG OFFI CER ORTH: Thank you very nuch.

MR. ROSE: Thank you, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH:  All right. So thank you,
M. Rose. M. Powell, let's try your sound.

MR. PONELL: Good norning. Can you hear ne okay?

HEARI NG OFFI CER ORTH: Ch, that's terrific.
Thank you. W've just had a | ot of sound grenlins the
| ast two days. So thank you for that.

And Ms. Day, while you're on screen, just let's
try your sound.

M5. DAY: Can you hear nme now?

HEARI NG OFFI CER ORTH: Ch, yes, and it's very
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clear. Thank you so nuch. Al right. Let's begin with

M. Powell. M. Powell, | think we have the standard
spelling on your first and |l ast nane. Wuld you raise
your right hand. Do you swear or affirmto tell the
truth?
MR. POWELL: | do.
HEARI NG OFFI CER ORTH. Thank you very much. o
ahead, Ms. Katz. Ch, and renenber to mention the
exhi bits.
M5. KATZ: Yes. Thank you, Madam Heari ng
Oficer. For the Board, M. Powell's exhibit -- his
testi nony appears at NMED Rebuttal Exhibit 17. Ckay.
BRANDON POWELL
havi ng been first duly sworn, was exam ned and
testified as follows:
DI RECT EXAM NATI ON OF BRANDON POWELL
BY M5. KATZ:
Q M. Powell, will you please state your full nanme
for the record?
A Brandon Powel | .
Q And M. Powell, where are you enpl oyed?
A The G| Conservation D vision of New Mexico
Energy, Mnerals and Natural Resources Departnent.
Q And we'll be referring to the -- that GOl

Conservation Division as "OCD." How | ong have you wor ked
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for OCD, M. Powell ?

A Over 15 years.

Q And what is your current job title?

A My current title is the Engineering Bureau Chief.
Q And what are your job duties?

A | am responsible for the oversight and nanagenent

of the Engi neering Bureau, which includes the
Adm ni strative, Permtting and Underground Injection
Control, and then al so oversee the inspection program

Q Great. Can you please sunmarize your relevant
prof essional qualifications for the Board?

A For this, the relevant qualifications is ny tinme
with the OCD. | participated in nultiple environnmental
and engi neering-rel ated rul emaki ngs before the New Mexico
O |1 Conservation Comm ssion, which cormmonly is referred to
as the NM OCC, including the recent proceedings on the OCD
waste rule. | also regularly use the databases naintai ned
by the OCD, that contains the statistics on oil and gas
and natural gas wells.

Q And a copy of your resunme has been provided as
NVED Rebuttal Exhibit 18?

A That is correct.

Q And have you submtted prefiled rebutta
testinmony in this proceeding?

A Yes, | have.
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Q And your full, witten rebuttal testinony appears

as NVED Rebuttal Exhibit 17, correct?

A That is correct.

Q Do you have any changes to your witten
t esti nony?

A | do not.

Q And do you adopt your witten testinony here

t oday?
A Yes.
Q And you reviewed M. Dunhanl s econonic anal ysis

that we just heard about from M. Dunham correct?

A That is correct.

Q And your testinony responds to sone of the
nunbers and data presented by M. Dunhamin his anal ysis?

A Yes, | do.

Q As the basis for his analysis, M. Dunham
determ ned that 81,975 wells would be affected by the
Departnment's proposed rule. Can you sunmmarize for the
Board your review and concl usions regardi ng that nunber?

A | certainly can. So I'll go through the nunbers
that we pulled fromour system-- or | pulled from our
system In the witten testinony, there's tw nunbers
that | provide. | provide a permtted total and then
provi de an active total; that's inportant.

The permtting total is total of all permtted
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wells that may or may not be drilled yet. The active
total, which I'"'mgoing to focus on nore in nmy discussion
today, is how many wells are actually drilled, conpleted,
and producing and listed as active wells. That's not to
say new wells can't conme on, but at the time | pulled it,
that's how many wells were in active status.

So, for oil wells when | pulled the nunbers, we
had 26,808 active oil wells. In M. Dunham s exhibit, he
had 33,293, so that's a difference of roughly just under
6, 500 wel | s.

For gas wells, we have 26,530 active wells;

M. Dunham in his testinony, had 50,954 wells. That's a
difference of 24,424. So in total, we have 53,338 active
wells for oil and gas; where M. Dunham in his exhibit,
had 84,247. That's a difference of just a hair -- a
little over 30,000 wells.

So based on that 30,000 wells, our well count is
approximately a 37 percent reduction fromwhat M. Dunham
used in his exhibit.

Q Thank you, M. Powell.

Can you di scuss your testinony regarding the
production val ues that were assigned by M. Dunhamfor | ow
production wells in his analysis?

A Certainly. So his production values for his | ow

production wells, | believe in his exhibit, had the
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guantity as being 1 to 15 barrels of oil equival ent per
day. This aligns to what we typically use in New Mexico
as a stripper well. Qur stripper wells are defined as
that's anything |l ess than 10 barrels a day of oil or 60
MCF a day of natural gas.

We have roughly 14,858 gas stripper wells in the
state and 15,163 oil stripper wells in the state. That's
a total of just over 30,000 stripper wells in the state.
This nunber is significantly |ower than M. Dunhamis in
his exhibit. He had -- between oil and gas conbi ned, he
had 59, 000 | ow production wells or just over 59,000 | ow
production wells, which is -- the 59,000 | ow production
wells is actually roughly 6,000 wells over what we have as
total wells in the entire state for oil and gas.

Q Thank you for that, M. Powell.

Can you summari ze your evaluation of M. Dunham s
analysis with respect to the assunptions he nmade about the
preval ence of certain types of equipnent at all wells?

A Certainly. So those assunptions specifically
were in M. Dunhanmis Table 7. Looking at his equiprment in
t hose assunptions and then back-calculating to get to the
nunmber of wells used, it appears for that table he is
assi gni ng equi pnent costs on nultiple lines, far nore
multiple lines for every well in that category, or at

| east nost wells in that category.
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Based on ny experiencing, that's not common
operating practice, as not all wells are configured the
sane. An exanple of this is for nost natural gas wells in
New Mexico, it's not common to have an individual flare
stack on each natural gas well. As natural gas is the
targeted commodity and nost are shut in if there's an
i ssue, not fl ared.

Back-cal cul ati ng appears the study assigned flare
stacks to roughly 49,000 natural gas wells. As described
previously, we only have 26,000 active natural gas wells,
which that's a direct reduction of al nbst 46 percent of
the wells total based on count alone, and then not even
| ooki ng at the actual equipnent itself. Because natural
gas wells don't have a | ot of standal one flares, that
woul d reduce those costs substantially just on the flare
st ep.

Conti nuing the assunptions for oil wells, there
are nunerous oil wells that don't have individual flares,
or wells that do flare, there's a portion of those wells
that are punped to a central facility or tank battery, or
there may be one flare associated with nultiple wells.
That could be, for exanple, 10 wells get punped to a tank
battery, where all the fluids are handled, and that's
where that flare stack woul d be | ocat ed.

Again, to kind of reiterate, not all |ocations
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are created the same, in the sanme scenario. This applies
to al so encl osed conbustion devices, VRUs -- that's vapor
recovery units, in the exhibit; conpressors, because
they're not all required at all |ocations based on
pressures, flow rates, all of that.

So, in summary, based on the base nunbers to
create that Table 7, which are the basis for the nonetary
nunbers, the table doesn't appear to reflect true well
applications in New Mexico. And because of that, it would
likely significantly change the cost per well that is
sumari zed at the bottom of that table, because only a
portion of the wells would have a portion of those pieces
of equi pnent.

M5. KATZ: Thank you, M. Powell. | have no nore
guestions for M. Powell.

HEARI NG OFFI CER ORTH: Al right. Thank you,

Ms. Kat z.

Ms. Fox, do you have questions of M. Powell?

M5. FOX: No, | don't, Madam Hearing O ficer.
M. Powell, thank you for your testinony.

HEARI NG OFFI CER ORTH: (Ckay. Thank you.

Ms. Paranhos?
MS. PARANHOS: No questions. Thank you,
M. Powell, for your testinony.

HEARI NG OFFI CER ORTH: Thank you. M. Jaynes?
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MR. JAYNES: No questions, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH. Thank you. Ms. Devore?

M. Nykiel?

MR. NYKIEL: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. M. de
Sai |l | an?

MR. DE SAILLAN. No questions. Thank you. |
al so wanted to thank the witness for his testinony.

MR. PONELL: Thank you.

HEARI NG OFFI CER ORTH. Thank you. M. Hiser?

MR. H SER. Madam Hearing Oficer, | do have a
coupl e of questions. Thank you.

CROSS- EXAM NATI ON OF BRANDON POWELL

BY MR H SER

Q So, M. Powell, if | turn your attention to --
have you seen Table 7 in M. Dunhams report? Was that
what you were just discussing?

A Yes, | have.

Q | f you look at the cost there, for exanple, for
exanple in Table 7 in M. Dunhami s report, you see an
entry for conpressors. And can you -- what's the cost
given per oil well for that?

A It shows $55.

Q | s $55 reflective of the cost of actually

purchasing and installing a conpressor at a site?
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A | have no idea. | don't know the cost of
installing equipnent.

Q But does that seemsort of |ow for a piece of
equi pnent the size of a conpressor?

A | have no idea because there's operated owned --
oper at or - owned conpressors and then there's | eased- owned
conpressors. |If an operator owns it, that m ght be |ow |
don't know. If it's a |ease, that mght be -- | don't
know t he cost of installation.

Q So you don't know from | ooking at this table
whet her the costs are apportioned to the well for whatever
services may have been provided to that well site, versus
sayi ng that each of these things are present at a well?

A | don't see where the table makes that assunption
of how the cost is broken down.

Q Perfect. Thank you. No further questions.

HEARI NG OFFI CER ORTH: Thank you, M. Hi ser.
M. Rose, do you have questions of M. Powell?
MR. ROSE: No questions, Madam Hearing O ficer.
HEARI NG OFFI CER ORTH. Thank you. M. Janoe?
MR. JANCE: No questi ons.

HEARI NG OFFI CER ORTH: M. Butzier?

MR. BUTZIER. No questions. Thank you.
HEARI NG OFFI CER ORTH: Ms. Cutierrez?

M5. GUTI ERREZ: No questions. Thank you.
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HEARI NG OFFI CER ORTH: M. Col cl asure?

MR, COLCLASURE: No questions. Thank you.

HEARI NG OFFI CER ORTH: And Ms. Wt her spoon?

M5. W THERSPOON: No questions. Thank you

HEARI NG OFFI CER ORTH: Thank you. 1'mgoing to
turn to the Board for their questions. VWhile |I'm doing
that, if you are an attendee rather than a panelist on
this platformand you have a question of the wtness,
pl ease reach out in the Chat. The Chat is enabled for
everyone.

Madam Chair, do you have question of M. Powell?

CHAI RPERSON SUI NA:  Yes. Thank you, Madam
Hearing O ficer.

EXAM NATI ON OF BRANDON POWELL BY THE BQOARD

CHAI RPERSON SUI NA:  Can you hear ne okay? Ckay.
Yes, M. Powell, | just had one, maybe two questions. So
the information you presented this norning in your
testinmony, is that data readily avail able, say, on the --
on the NMED s website or on OCD s website?

MR. PONELL: Yes, Madam Hearing O ficer, all of
that data is readily available on the New Mexico Q|
Conservation Division's website using the search functions
in the website itself. And it's publicly available to
all.

CHAI RPERSON SUI NA:  Ckay. All right. Actually,
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that's the only question | have. Thank you.

HEARI NG OFFI CER ORTH: Thank you. Vice-Chair
Trujillo-Davis?

| can't hear you.

VI CE-CHAIR TRUWILLO-DAVIS: |I'msorry, | couldn't
find my nute button. | do not have any questions. Thank
you, M. Powell.

MR. PONELL: Thank you.

HEARI NG OFFI CER ORTH. Thank you. Menber Cates?

BOARD MEMBER CATES: No questions here. Thank
you.

HEARI NG OFFI CER ORTH. Thank you. Menber Bitzer?

BOARD MEMBER BI TZER. No questions. Thank you.

HEARI NG OFFI CER ORTH. Thank you. Menber Duval ?
He can hear us and he is saying in the Chat, "No
guestions." Menber Garcia?

BOARD MEMBER GARCI A:  Yes. Thank you, Madam
Hearing Oficer. | have one question for M. Powell.
Thank you for your testinmony. And | just find it curious
that there would be such a discrepancy with the nunber of
actual active wells. | do know that that information is
readily available on the website -- the OCD website. And
| would think OCD would be the entity with the expertise
and the nunber of active wells, et cetera.

Can you -- or is there any other source of
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information that -- where sonebody wants to know how nany
active wells are in New Mexico, is there any other source
out there where sonehow this information is not accurate
to sone people? | just don't understand that.

MR POWELL: | amnot aware of other sources.
don't know where the nunbers were pulled up fromfor the
anal ysis. The only other scenario | can potentially think
of is they pulled active formations or conpletions in New
Mexi co. That might build up to that nmany, but one well
could be conpleted in multiple formati ons or have multiple
conpl etions per well. And ny only thought is maybe they
pul l ed active conpletions in the state.

BOARD MEMBER GARCI A:  Ckay. And the nunbers
you're giving are the -- are the 2018 nunbers that they
relied on for their analysis; is that right? Wasn't it
20187

MR POWELL: The nunbers that | tal ked about that
they gave, that was in their exhibit. The nunbers I
pulled, | believe | pulled last nmonth in prep for ny
rebuttal testinony.

BOARD MEMBER GARCI A: Ckay. So we're talking
about two different tine periods for the nunber of active
wel |'s then?

MR. PONELL: If -- if they didn't pull the

nunber -- well count until 2018, it mght be two different
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nunbers, but it still wouldn't affect it that greatly.
Qur well count has actually gone up since 2018, not down.
HEARI NG OFFI CER ORTH: Is that it, Menber Garcia?
BOARD MEMBER GARCI A:  (Noddi ng head.)
HEARI NG OFFI CER ORTH:  Al'l right. Menber Honker?
BOARD MEMBER HONKER: Thanks for your testinony,
M. Powell. | have no questions.
HEARI NG OFFI CER ORTH:  All right. Thank you.
Ms. Katz, did any of that questioning raise a
need for redirect for you?
M5. KATZ: Just a few questions, Madam Heari ng
Oficer.
REDI RECT EXAM NATI ON OF BRANDON POWELL
BY MS. KATZ:

Q M. Powell, did M. Dunhamin his analysis state
that he got his information regarding the nunber of wells
fromthe OCD website?

A In his statement this nmorning he said that part

of that was fromthe OCD website.

Q kay. And | believe in his -- in his testinony
or his -- his actual report, he states that the data was
taken from-- fromthe OCD s website.

Did he say what searches he used to cone up with
t hat nunber on the OCD website?

A. | don't believe so, no.
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Q Wre you able to recreate his nunbers?
A | didn't try to recreate his nunbers. | tried to

run ny own nunbers to get the accurate nunbers.

Q kay. D d you -- did you try to see where his

nunbers may have -- where he m ght have been getting his
nunber s?
A | did not.
M5. KATZ: Okay. Thank you. That's all | have.

HEARI NG OFFI CER ORTH. All right. Thank you,
Ms. Katz. |If there's nothing further, we'll excuse
M. Powell for the monment. Thank you very much,
M. Powell .

MR. POVNELL: Thank you, Madam Hearing Oficer

HEARI NG OFFI CER ORTH. Are we turning now to
Ms. Day?

M5. KATZ: Yes, Madam Hearing O ficer. The
Department calls Susan Day and Brian Pal ner.

HEARI NG OFFI CER ORTH:  All right. Thank you.
Susan Day is the standard spelling. M. Day, if you would
pl ease raise your right hand. Do you swear or affirmto
tell the truth?

M5. DAY: Yes, | do.

HEARI NG OFFI CER ORTH: Thank you. And let's see.
M. Palnmer, also standard spelling on first and | ast nane.

| see your right hand is raised. Do you swear or affirm
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totell the truth?
MR. PALMER | do.
HEARI NG OFFI CER:  Thank you very nuch. M. Katz?
SUSAN DAY and BRI AN PALMER
havi ng been first duly sworn or affirned, were
exam ned and testified as follows:
M5. KATZ: Ckay.
HEARI NG OFFI CER ORTH: Wi ch of the exhibit?
M5. KATZ: Yes. Thank you for keeping up,
remnding me. That's very hel pful, actually. This
testinmony is provided in NVED Rebuttal Exhibit 19.
Dl RECT EXAM NATI ON OF SUSAN DAY
BY MS. KATZ:
Q Ms. Day, I'Il start wwth you. WII you pl ease
state your full name for the record?
A Susan Day.
Q And where are you enpl oyed, Ms. Day?
A ' m enpl oyed at the Eastern Research G oup.
Q And we'll be referring to Eastern Research G oup
as "ERG' here. How |long have you worked for ERG?
A |"ve worked for ERG approximately four years,
with an additional 29 years in the environnental
consul ting industry.
Q And what is your current job title?

A. Seni or econoni st.
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Q And can you describe your educational and

pr of essi onal qualifications?

A Yes. | hold a B.A in Econom cs from Col by
Col l ege, and an M5 in Resource Econom cs fromthe
Uni versity of Rhode Island. And | am an econom st and
proj ect manager with 34 years of experience conducting and
managi ng econom ¢ regul atory and data anal yses that
support environnental regulations under federal
envi ronment al st at ut es.

Q And a copy of your resunme has been provided as
NMED Exhi bit 103, correct?

A Yes, correct.

Q Have you submtted prefiled rebuttal testinony
regardi ng the econom c analysis submtted by NMOGA in its
direct testinony in this proceedi ng?

A Yes, | have.

Q And your full, witten rebuttal testinony is
mar ked as NVED Rebuttal Exhibit 197

A Yes, it is.

Q Do you have any changes to your rebuttal
testinony?

A No, | do not.

Q And do you adopt that testinony here today?

A Yes, | do.

DI RECT EXAM NATI ON OF BRI AN PALMER
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BY M. KATZ:

Q Ckay. Turning to M. Palner. M. Palnmer, wll
you pl ease state your full name for the record?

A It's Brian Pal mer.

Q And where are you enpl oyed?

A | am al so enpl oyed with Eastern Research G oup
Just a little background; Eastern Research Goup is a
privatel y-owned conpany with about 400 enpl oyees. W
focus primarily on government and state consulting. W
generally do not do any private industry work, so we try
to maintain a -- keep ourselves free of conflicts of
i nterest.

Q Thank you for that. How I ong have you worked for
ERG M. Pal ner?

A Just over 25 years. Prior to that | worked for
five years for Radiant |International.

Q And what is your current job title?

A | am a senior environnental scientist.

Q And can you descri be your educational and
prof essi onal qualifications?

A Yes. | have a Bachel or of Science degree in
Bi ol ogy from Bates Col |l ege and a Master of Arts fromthe
Ecol ogy Curriculumat the University of North Carolina at
Chapel Hill. | have 30 years of experience supporting the

federal and state governnments in developing air quality
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regul ati ons, including the background research,

identification of control technologies, estimting of cost
and environnental inpacts and preparing all of the
docunent ati on needed to support proposed and fi nal
regul ati ons.

Q Thank you. And a copy of your resune has been
provi ded as NMED Exhi bit 33, correct?

A Yes.

Q And have you submitted prefiled rebutta
testimony regardi ng the NMOGA econom ¢ analysis in this
proceedi ng?

A Yes.

Q And your full, witten rebuttal testinony is

mar ked as NVED Rebuttal Exhibit 197

A Yes.
Q Do you have any changes to your testinony?
A No.
Q And do you adopt that testinony here today?
A Yes.

M5. KATZ: Ckay. So | believe we're presenting a
PowerPoint. So is that M. Pal ner who's going to be
presenting that?

MR, PALMER Oh, I'msorry. | thought M. Kuehn
was going to be driving that.

HEARI NG OFFI CER ORTH:  Ms. Kuehn.
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M5. KATZ: GCh. Sorry.

MR. PALMER Do you want Ms. Kuehn to drive that
or am|l driving that?

MS. KATZ: \Whoever we picked there, but they just
need to be given -- there we go. Oh.

MR. PALMER There we are. Thank you.

M5. KATZ: | sawit for a mnute and then it went
away.

M5. KUEHN. Ckay. Let ne try again.

BOARD MEMBER HONKER: Can you put it in
presenting node?

M5. KUEHN. It's show ng in presenting node.

M5. KATZ: There it is. GCkay. It takes a
m nut e.

Al right. M. Day, can you sunmarize your
i npressions of the mcroecononm ¢ nodel that John Dunham - -
M. Dunhamclains to have used to estimate the costs and
i npacts of proposed Part 507

M5. DAY: Yes. M inpression of M. Dunham s
anal ysis is that NMOGA has not provided enough detail in
ternms of underlying data, assunptions and Exce
spreadsheets or code to allow a real analysis of what he
did or his concl usions.

But | would say that it's clear that M. Dunham s

anal ysis significantly overstates the nunber of wells
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af fected by the proposed rule, as well as the costs of the

proposed rule. But without the ability to review the
nodel in detail, including how the universe of affected
entities and unit conpliance costs were generated, |
bel i eve that the Board should reject M. Dunham s

concl usions and not give any weight to the estimted costs
and inpacts certified by M. Dunhamin that analysis.

M5. KATZ: Thank you. M. Day, do you agree with
the estimates of direct adm nistrative and operati onal
costs estimted by M. Dunhanf

M5. DAY: No. M. Dunhamestimtes the direct
adm ni strative and operational costs of the rule to be a
m nimumof 3.8 billion dollars in 2020 dollars over a
five-year period. He also states that the bulk of these
costs will occur in the first year or two.

By conparison, the ERG estinmate of the total
annual costs is 338 mllion per year, and over a five-year
period, that cost would be no nore than 1.7 billion
dol l ars, or about one-half of what M. Dunham esti mat ed.

And I'd also like to just point out that NVED has
been very transparent regardi ng the devel opment of these
cost estimates. And the spreadsheets underlying the
estimates were posted for evaluation by stakehol ders and
the public. And the direct testinony submtted by NVED

contai ns in-depth explanations of where the data cane
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from what the assunptions were, and how t he proposed rule
requi renents were devel oped based on those stated
assunpti ons.

M5. KATZ: Thank you. Next slide, please.

M5. KUEHN: | apologize, it appears to be frozen.

M5. KATZ: Ckay.

M5. KUEHN:. There we go.

M5. KATZ: Okay. Turning to M. Palnmer. What
did you determ ne were the nunber of wells that would be
af fected by the proposed rule, and how did you cone up
with that nunber?

MR. PALMER: ERG estimated that there would be
about 48,000 producing wells in the seven counties that
woul d be affected by the proposed Part 50. W obtained
our data for this cost estimate fromthe G| and
Conservation Division, OCD of the New Mexico Energy,

M nerals and Natural Resources Departnent.

My rebuttal testinmony that | submtted earlier
detail ed how we determ ned the nunber. As you just heard
from Brandon Powel |, the Bureau Chief of OCD s engineering
bureau, his testinony exhibited as NVED Rebuttal Exhibit
17, confirmed that our estinmate of the nunber of affected
wells is correct.

M5. KATZ: And M. Palner, what is your

i npression of M. Dunhamis estinmate of the nunber of the
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affected well s?

MR. PALMER: M. Dunham estimates that there are
84,247 wells that will be affected by proposed Part 50,
which is nearly two tines the nunber of wells that NMVED
and ERG determ ned would be affected by the rule. Wile
he references the OCD well statistics from January 28th,
2021, on the OCD website, he provides no explanation of
t he search he did on the OCD website.

Again, M. Powell has confirned that the well
count M. Dunhamused in his analysis is incorrect and
significantly overstated.

MS. KATZ: Thank you. Ms. Day, does it matter
that M. Dunhamis and NMED s affected well estimtes do
not agree?

MS. DAY: Yes, it does. The nunber of wells is a
foundati onal data point underpinning the entire economc
anal ysis. Overstating the nunber of affected wells |eads
to an overestimati on of conpliance costs associated with
proposed Part 50.

M5. KATZ: So can you nove to the next slide,
pl ease?

M5. KUEHN. | apologize. It's -- for sone reason
there's a significant del ay.

M5. KATZ: That's fine. W'Ill wait.

M. Palnmer, are the costs in the proposed rule
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incurred at the level of the well site or the well head?

MR. PALMER  The rule requirenents and costs are
generally applied at the level of what 1'll refer to as
the well site, not at the well head. The well site
i ncl udes nore equi pnent, such as storage tanks,
separators, et cetera, than just the actual well head.

For efficiency, that equipnent will be shared
anong multiple wells associated with that site; therefore,
pol lution control costs should be estimted generally at
the I evel of the well site and not at the well head.

M5. KATZ: And M. Pal mer, does M. Dunham s
anal ysis correctly attribute costs to the well site or the
wel | head?

MR, PALMER In his Table 7 of his analysis,

M . Dunham appears to apply his costs at the |level of the
well, rather than at the well site. Because he is
applying the costs to the nunber of wells, rather than to
t he nunber of estimated well sites, he nmay be
overestimting the costs by several tines, depending on
how many wells were associated with the well site.

However, because M. Dunham provi ded no
supporting docunentation of these costs, it is not
possible to accurately determ ne how this factor affects
t he overal |l cost estimates.

M5. KATZ: Thank you. M. Palnmer, how does
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M. Dunhamestinmate the units and total conpliance costs
associated with the proposed rul e?

MR. PALMER W don't have any docunentation of
how he devel oped those costs. M. Dunham asserts that his
analysis relies on a survey of ten conpanies from NMOGA' s
menbership to devel op esti mates of equi pnent and
operational costs to conply with the proposed Part 50, but
M . Dunham provi des neither a copy of the survey
i nstrunment, the questionnaire, nor does he provide any
responses or raw data submtted by the conpani es that he
has -- that were purportedly surveyed.

Wthout this information, it is inpossible to
assess the accuracy or variability of his results, how the
data were reduced to the values used in his analysis,
particularly in Table 7 of his report, or how they rel ate
to ERG s cost estimates that we detailed in our
spreadsheets that have been provided to the public since
early June.

Even if the data were declared confidential by
the respondents to the survey, there are nethods to
aggregate the data fromnmultiple respondents to conceal
confidential information.

MS. KATZ: Thank you. And can you describe how
other -- M. Palnmer, how other regulatory prograns with

whi ch you have worked, have protected confidential and
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proprietary data?

MR. PALMER  Yes. As developing air quality
regul ati ons over the past 30 years we've often had to deal
Wi th proprietary information fromindustry surveys, et
cetera. One area |'ve been working with the |ast few
years is the greenhouse gas reporting program and that
programis collecting very, very detail ed production data
fromnumerous facilities; sone of it is extrenely
sensitive.

They are able to nake quite a bit of that
i nformation public on EPA's website, and they go through
various steps of aggregating the data in order to conceal
proprietary information or sensitive information for
particul ar industries. So, for exanple, aggregate the
data; if they only have a few reporters for a particul ar
data item they will just report a total and they won't
report the nunmber of reporters so that you couldn't figure
out what the average is. You know, case in point, if
there's only three reporters in a particularly specialized
i ndustry, so they'll -- they won't report even an average
because, you know, one of those could figure out what the
ot her two are doi ng.

So there are -- there are a lot of ways to -- to
protect confidential information by aggregating sensitive

data. But nore inportantly, too, is that the
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guestionnaires that those facilities are filling out, that
is totally public information and is avail able so

nobody -- so people know exactly what data are being
col | ect ed.

M5. KATZ: Thank you, M. Palmer. And this is
for your -- you're referring to the greenhouse gas
reporting programat the federal |evel so you' re talking
about --

MR, PALMER  Yes.

M5. KATZ: -- national -- nationw de data
col l ection?

MR. PALMER  Yes.

MS5. KATZ: And M. Palner, do you have any ot her
concerns regarding how the costs were applied in
M . Dunham s anal ysi s?

MR. PALMER: Yes. Another issue is that
M. Dunham applies certain costs for certain types of
controls or em ssion sources to each individual well, even
t hough those types of enission sources are not |ocated at
each well or well site. And | think this reflects the
testinmony you just heard from M. Powell as well.

Wiile it is true that M. Dunham presents these
as average costs per well, this approach likely leads to a
substantial overestimate of the total costs that will, in

turn, lead to an unreliable estinate of the econon c
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i npacts of the proposed rule.

MS. KATZ: Thank you. Can we go to the next

slide?
MR. PALMER: We're on this slide.
M5. KATZ: Oh, sorry. Do we need to go back?
MR. PALMER: No, we're fine.
M5. KATZ: Ckay.
MR. PALMER W're fine, but I will just continue

nmy testinony here.

M5. KATZ: Sorry, | thought we were on anot her
guestion. Go ahead, M. Pal ner.

MR. PALMER M. Dunhamis costs in Table 7 of his
report did not align wwth ERG s cost estimtes that we
have made public. And -- and what 1'd like to just talk
about are a few exanples that we have. So we conpared his
cost estimates to what we've been able to estimte and
then al so | ooked at sonme cost estinmates that were prepared
by the EPA -- the federal EPA for a nationwide rule for a
simlar source category or em ssion source type.

And I'd just like to take the next three slides,
| believe, to just go over those exanples. But what it
is -- okay, we'll go to that one next. So the first
exanple is with glycol dehydrators. And in Table 7 of

M. Dunhamis report, he estimated a capital cost for

gl ycol dehydrators of 794 mllion dollars in New Mexico.
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When we did our estimate for glycol dehydrators,
we canme up with a capital cost estimate of about 4.6
mllion dollars for controls at existing glycol
dehydrators. And this is based on the New Mexico
Envi ronnment Departnent's equi pnment data that conmes out of
their permtting -- permtting database. And so these are
all of the glycol dehydrators that are in their Perm an
dat abase.

We estimated what the cost of a control device
woul d be, and that is docunented in our equipnent
spreadsheets. Just for conparison, the federal EPA has
two rules for the oil and gas industry that focus on
gl ycol dehydrators. And one of themis a major source
rule and the other is an area source rule. And when the
federal EPA initially devel oped the major source rule,
they also in the proposal, included the area sources.

So maj or sources are those that are emtting
greater than 25 tons per year of a single half or 10
tons -- excuse ne -- 10 tons per year of a single
hazardous air pollutant, or 25 tons per year of a total.
So they estimated that capital costs nationw de for al
gl ycol dehydrators in their rule, and based on that
information the nationw de rule cost estimte would be 670
mllion dollars. So that's actually |ess than JDA s cost

estimate for New Mexi co al one.
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The next exanple is for storage tanks. The JDA
capital cost estimate was 185 mllion dollars; ERG s
capital cost estimate was 69 mllion dollars. And this,

costs.

t her nmal

pi ggi ng,

fl ares,

just want to point out, this cost estimate is based on our
| atest costs for the draft rule that was submtted on
Septenber 6th, so this is slightly different. It's a
slightly | ower cost because we raised the applicability

t hr eshol d.

So our nunber is about a third of the JDA

anal ysis, and without further information on the nunber of
sources or the types of controls, it's very hard for us to

evaluate the reason for this -- for the difference in

The final coment or slide I'd like to cover is

in Table 7 of M. Dunham s analysis, he has -- | believe
there's about ten rows of information. And there's
estimated VOC control costs for very specific pieces of
equi pnent: conpressors, gas well liquid unloading, glycol

dehydrat ors, hydrocarbon |iquid transfers, pipeline

| aunchi ng and receiving, pneumatic controllers

and punps, and finally storage tanks. So these are al
VOC em ssions sources and they all have a particular type

of control applied. But he also includes costs for open

of 252 mllion dollars, enclosed conbusters and

oxidizers of 794 mllion dollars, and vapor
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recovery units of 481 mllion dollars. So the tota

additional first year of cost for those three control
itens is 1.5 billion dollars.

However, it is not clear fromthe table, where
you woul d use those control s because he already has
separate controls for the other itens listed there:
conpressors, gas well liquid, unloading, et cetera. So
it's not clear how those costs fit together, and it
appears that there's the potential for doubl e-counting of
the costs for those VOC controls.

|"d like to go to the next slide. So just before
| et Susan tal k about this slide, so ny overal
prof essional opinion is that the costs presented in
M. Dunhamis analysis are not sufficiently docunented.

And there is no indication of how nost of themare rel ated
to this specific provisions of the proposed rule, or the
detail ed and docunented cost estimates provided by NVED to
t he stakehol ders.

I n sone cases, M. Dunhamis cost estimates are
orders of magnitude higher than NMED s estinmates, and as
wel | as conparable estimates in federal regulatory actions
for simlar sources. Again, in ny professional opinion,

t hi nk the Board should give no weight to the economc

i npact anal ysis because it contains no credible

docunentati on of the nunbers that are the critical input
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to that anal ysis.

M5. KATZ: Thank you, M. Pal ner.

Ms. Day, turning back to you, does M. Dunham s
anal ysis consider the reduced regul atory requirenents
proposed for small business facilities as defined in the
proposed rul e?

M5. DAY: No, it does not. And by failing to
take into account the |ower conpliance costs for
qgual i fying small busi nesses, M. Dunham overestimates the
econoni ¢ i npacts of the proposed rule.

MS. KATZ: And can we nove to the next slide,
pl ease? Are we on the wong slide here?

M5. KUEHN: | think this is the correct slide.

MS. KATZ: Ms. Day, what is your response to
M. Dunham's estimated job | osses due to the proposed
rule? 1 think we're behind here.

MS. DAY: Yeah, so we need to --

M5. KATZ: Ch, sorry I'm-- 1 skipped sone
t hi ngs.

M5. KUEHN: Do you want to go back to this?

MS. KATZ: Yes. Sorry.

HEARI NG OFFI CER ORTH: One at a tine, please.

M5, KATZ: Ms. Day, | apologize. Let's go back
to the question that aligns with this slide.

Ms. Day, what is your response to M. Dunham s
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net present val ue cal cul ati ons of the costs associ ated

with Part 507?

MS. DAY: M. Dunham nakes two assunptions in his
net present value calculation that | don't agree wth.
First, he assunes a five-year tinme frame, but he didn't
provide justification for that tinme framne.

A nore typical tinme frame routinely used in
federal air quality rul emaki ng woul d be between 10 and 20
years, and assunes to be 15 for purposes of analysis,
based on the useful |ife of the add-on control equi pnent
and equi prent nodi fications required under Part 50.

And second, he assunes that nearly 85 percent of
the costs of the rule will be incurred by industry in the
first year. So given that investnents in equipnment are
typically spread out by affected owners, operators, a nore
realistic assunption would be that the cost of the
regul ati on can be spread out nore evenly over the 15-year
useful-life time frane.

Under this scenario, the present val ue of costs
woul d be significantly | ower than M. Dunham has
esti mat ed.

MS. KATZ: Thank you. And now here we go.

Ms. Day, what is your response to M. Dunham s
estimated job | osses due to the proposed rul e?

M5. DAY: M. Dunham doesn't provide enough
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detail regarding his analysis for ne to be able to

eval uate the accuracy of his estimates of job | osses in
the oil and gas industry or in supporting industries. He
refers to a previous study of his where he used the | MLAN
nodel to quantify the economi c inpacts of the western oi
and natural gas industry on the econony in the United

St at es.

And as | explained in nmy witten rebuttal
testinmony, that analysis applied to oil and gas operations
in 13 states, not just New Mexico. In his analysis of the
potential inpacts associated with Part 50, M. Dunham does
not clarify whether he used New Mexico multipliers, or
multipliers that represent the 13 Western states to
consi der econom c inpacts. And I'll just explain that
multiplier refers to the ratio between an induced econom c
impact and a direct inpact. And that's, you know, a
little nore detail is that induced inpacts occur when
wor kers involved in direct and indirect activities spend
their wages in the | ocal econony.

So it would be appropriate to use multipliers
specific to New Mexi co; however, M. Dunham does not
provide the information |I would need to determ ne whet her
or not that's what he did.

He al so does sone nodeling outside of the | MLAN

nodel , and agai n doesn't provide enough information on the
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structure of this nodeling for me to evaluate the accuracy

of his estimates of job losses in the oil and gas industry
or supporting industries.

Most inportantly, if M. Dunham esti mated
enpl oynment inpacts using the conpliance cost estimate as
the key input, and it's hard to know if that's what he did
because he doesn't say, to the extent that conpliance
costs are overestimated, enploynent inpacts would be
overstated as well.

MS. KATZ: Thank you, Ms. Day.

And can you di scuss your inpression of the
rebuttal testinony submtted by the other parties
regarding M. Dunham s econom c anal ysi s?

MS. DAY: Yes. The testinony of Maureen Lackner
fromthe Environnmental Defense Fund, or EDF, supports
several of the points that |I've made in ny testinony, and
al so highlights sone Iimtations of M. Dunham s anal ysi s.

First, Ms. Lackner's testinony supports our
observation that M. Dunham has overestimated the well
counts and that this leads to a significant overestimte
of total costs, even when his own unit cost estinates are
used.

Second, Ms. Lackner agrees that the tine period

over which costs are incurred is msrepresented in

M. Dunham s analysis. M. Dunham assunes that the vast
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majority of costs will be incurred in the first year. 1In
addition to the explanation | provided regarding industry
typically financing costs over the useful life of

equi pnent, M. Lackner explains that NVED al | ows operators
up to seven years to phase-in control requirenents.

Third, M. Lackner's testinony points out that
i ndustry conpliance costs may be offset by revenues
received fromcaptured gas. She indicates that this
figure could be as high as 300 mllion per year. And then
this is a cost savings that is not accounted for in
M . Dunham s anal ysi s.

Fourth, Ms. Lackner explains that social costs
are not considered in M. Dunhanis analysis. And while I
can't coment on EDF's dollar estimate, | agree that
avoi ding the social costs, for exanple, clinmte damages,
environnmental and health effects of oil and gas operations
woul d be a benefit of the rule that can be quantified and
noneti zed at |east to some extent.

Fifth and finally, M. Lackner is in agreenent
that M. Dunham s anal ysis i nput/output nodel has
[imtations and that M. Dunham neither explains the
assunptions of his nodel, nor tests the strengths of these
assunptions. She also raises the idea of listing
supporting research that the proposed rule could lead to

job creation in the nmethane mtigation industry.
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MS. KATZ: Thank you, Ms. Day and M. Pal ner.

have no further questions.
HEARI NG OFFI CER ORTH: All right. Thank you,

Ms. Kat z.

Madam Chair, we do need to take sonmething of a
| unch break before the 1:00 public coment period. | can
certainly see if the first few parties have brief
guestioning to get us closer to 12:30, but we're not going
to be able to get through cross-exam nation before --
before we need to break for lunch. |[Is your preference to
break now?

CHAI RPERSON SUI NA:  Yes, Madam Hearing Ofi cer,
that would be ny preference, just because there's been a
ot of information and | don't want to break up her
cross-exam nation or the gentleman's cross-exam nation

HEARI NG OFFI CER ORTH: Al right. Thank you,
all. W are on break until 1. At 1:00, I'll begin with
just a few public commenters and then we'll return to the
guestioning of Ms. Day and M. Pal ner. Thank you, all.

(Recess taken from12:12 p.m to 12:57 p.m)

HEARI NG OFFI CER ORTH: Let's conme back fromthe
break, please. W've reached the 1:00 public coment
period. And the folks | have who reached out by email to
request an opportunity to offer conments were Adrienne

Sandoval , Juan Garcia, Robert Lewis, Kathy MIller, Mrilyn
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O Boyle, TomWIlianms, and | believe | have another one

who reached out on Chat, Katherine or Kathleen Mseley.

| f you did not reach out by email and | did not
just call your nanme, that's fine. | wll issue a general
invitation to anyone on the platform |[If | did not cal
your nane, please reach out by Chat, and if you have any
troubles with the Chat function, please reach out to
Panel a Jones at (505) 660-4305.

Public comrent, like all testinmony in the Board
hearings, is taken under oath and is limted to five
mnutes. So let me find Ms. Sandoval. | am not seeing
Ms. Sandoval at the noment. Let ne nove to M. Garcia.

And by the way, if -- if anyone who signed up
isn't here, |'"mhappy to take their coments at another
time. They need only let nme know that they are on the
platform M. Garcia, | amunnuting you.

MR. GARCI A: Thank you.

HEARI NG OFFI CER ORTH: Can you hear nme?

MR GARCIA: Yes, | can.

HEARI NG OFFI CER ORTH. Ch, good. And your voice
is loud and clear, but |I'mhearing sonme feedback of sone
ki nd.

MR GARCIA: | can't hear the feedback. Can you
hear nme okay?

HEARI NG OFFI CER ORTH: Ckay. So if you will
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pl ease raise your right hand. And do you swear or affirm
to tell the truth?

MR GARCI A:  Yes.

HEARI NG OFFI CER ORTH. All right. 1'mgoing to
start your five mnutes right now

JUAN GARCI A
havi ng been first duly sworn or affirned,
gave public conmment as foll ows:
PUBLI C COMVENT BY JUAN GARCI A

MR GARCIA: Yes. M nane is Juan Garcia, and
the reason why I"'mcalling is because the oil and
petroleumindustry inpacts us favorably because of our
utilization of our various vehicles that we use to drive
in and go to work. GCkay? So we have a -- we work in a
smal | business, and we try to do -- yes, | would say we
have to go to different |ocations to help out with yard
cl eani ng, shrubs, trees, and those kind of things. So the
hi gh price of gas petroleumis, obviously, inpacting us
t oday because it's -- we can't charge that nuch for the
work that we do, yet we have to pay for the gas and use
the fuel, which is -- which is where we are nostly
i npacted. That's pretty nuch it.

HEARI NG OFFI CER ORTH: Thank you very nuch,
M. Carcia.

MR. GARCI A: Thank you.
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HEARI NG OFFI CER ORTH: Let's see. Now | will
move to -- sorry, | have to switch between screens here.
Robert Lewis. Let ne see if M. Lews is on the platform
Let's see. | don't see a Robert Lewis. Let ne see if
maybe he canme in as Bob. No, | don't see himunder either
of those nanes.

Kathy MIler. Let's see if | see a Kathy Mller
No. Marilyn O Boyle, | did see Marilyn O Boyle. Al
right. M. O Boyle, | amunmnmuting you. Can you hear ne?

M5. O BOYLE: Yes, | can.

HEARI NG OFFI CER ORTH: Terrific. Wuld you raise
your right hand, please. Do you swear or affirmto tell
the truth?

M5. O BOYLE: Yes.

HEARI NG OFFI CER ORTH: Thank you very nuch. |I'm
going to start your five mnutes right now

MARI LYN O BOYLE,
havi ng been first duly sworn or affirned,
gave public conment as foll ows:
PUBLI C COMMVENT BY MARI LYN O BOYLE

M5. O BOYLE: Ckay. | actually think it's about
two mnutes, but that's fine. Okay. |'m happy to address
the nmenbers of the Environnental |nprovenent Board. MW
name is Marilyn O Boyle and |I'm a nenber of First

Uni tarian Church of Al buquerque. And |I'mthe Chair of our
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environnental conmittee. | have five grown children and
ni ne grandchildren, sone of themliving close by, sone in
ot her states.

| am very concerned about nethane pollution in
our state. W all need to work together to correct the
huge probl em of gl obal climte change. Ozone and net hane
fromwells in our state contribute to this problem New
Mexico is hone to some of the worst nmethane pollution in
the country. Q1 and gas operators release 1.1 mllion
nmetric tons of methane through venting, flaring and | eaks.
Met hane is a powerful greenhouse gas that is 84 tinmes nore
potent than carbon dioxide in the short-term

Qur children are disproportionately inpacted by
pollution fromoil and gas operations, including ozone
form ng toxins that worsen respiratory di seases and
trigger asthma attacks. One of ny grandchildren has
asthma. (Ozone or snog can al so worsen enphysenma and cause
heart di sease.

These wells have a terrible and i medi ate effect
on the health and well-being of people living cl ose by.
There are sone federal bills in the works, but we need to
support and strengthen our local bills to protect famlies
living close by and also to protect the air and health of
everyone long-term This is a noral and ethical issue,

and we can no | onger delay our responses.
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New Mexi co's -- New Mexi cans are already
experienci ng severe inpacts of climte change, harm ng our
health, air, |land, water and econony. Sciences, NASA, the
Departnent of Defense all agree that climte change is a
threat to our kids' future and we can no | onger ignore the
i ncreasingly strange and severe weat her.

As the I PCC report enphasized, this really is
code red for the planet. | support strong nethane rules
and thank the Environnental |nprovenent Board for this
heari ng.

HEARI NG OFFI CER ORTH: Thank you very much
Ms. O Boyl e.

And, Theresa, Marilyn is the standard spelling.
OBoyle is OB-OY-L-E.

Let ne nove to M. WIllianms in the event he's
here. No. Let ne see if perhaps Ms. Sandoval has joi ned
us. This takes a nonment to scroll through names. No.

And let's see. | believe it was Ms. Mosel ey was the other
one. Yes, Kathleen Mosel ey.

Ms. Moseley, | amunnuting you. Can you hear ne?

M5. MOSELEY: Yes. Can you hear ne?

HEARI NG OFFI CER:  Very, very clearly. Thank you
Wul d you spell your |ast nanme?

M5. MOSELEY: Yes. M last nanme is Msel ey:

Mas-in-Mark, O S-as-in-Sam E-L-E-Y.
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HEARI NG OFFI CER ORTH: A |l ot of videos cut out
there for a nmonent. |I'msorry. M. Mseley did you
speak?

M5. MOSELEY: Yes.

HEARI NG OFFI CER ORTH.  Ckay.

M5. MOSELEY: It's MO S-E-L-E-Y.

HEARI NG OFFI CER ORTH: Thank you very nuch
Whul d you raise your right hand? Do you swear or affirm
totell the truth?

M5. MOSELEY: | do.

HEARI NG OFFI CER ORTH: Thank you very rmuch. |'m
going to start your five m nutes now.

KATHLEEN MOSELEY,
havi ng been first duly sworn or affirmed, gave
public conmment as foll ows:
PUBLI C COMVENT OF KATHLEEN MOSELEY

M5. MOSELEY: Thank you. |1'ma registered nurse
and have worked in asthma education in our state, around
the state for about 13 years. 1In 2018, |I'maware that the
Ameri can Thoraci c Associ ation quoted a cost of asthma to
our whole country as 80 billion dollars annually,

i ncl udi ng nedi cal expenses, m ssed work, school, deaths,
and that was froma CDC report called "The econom ¢ burden
of asthma in the U S. from 2008 to 2013," and based on a

survey of people with asthma
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And our own asthma program has | ooked at the
nunber of ED visits and hospitalizations. And | know for
the report | have here at honme on hand, about 7,700 ED
visits on the average were calculated to be done in 2010
to '12, and about 1,800 hospitalizations per year.

And |'mvery curious, listening to the economc
nodel i ng about how these costs are figured into the
various econom c nodels. And | do know, |I'm aware that
ozone has increased the nunmber of ED visits fromwork that
was done at UNMin our own state. So |I'm wondering how
they' re | ooki ng at wei ghing those costs, especially as the
previ ous person said, New Mexico releases a | arge anount
of methane, which inpacts beyond our state. So that's ny
gquesti on.

HEARI NG OFFI CER ORTH:  All right. Thank you,

Ms. Moseley. For the monment, it will remain a question
hanging in the air. And we'll see if any of the parties

would like to address that. And thank you for your

conment .

M5. MOSELEY: Thank you.

HEARI NG OFFI CER ORTH. |I'msorry, |'m | ooking at
too many screens. | do not have anyone el se reachi ng out

t hrough the Chat who indicated a desire to offer public
comment at this 1:00 session. | am happy to accept public

comment at every other 9:00, 1:00 and 5:00 public coment
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session. (lnaudible.)

COURT REPORTER  Madam Hearing O ficer, we can't
hear you.

SU NA CHAI RPERSON:  Ms. DuBois, I'm Chatting with
her. ©Oh, there she is.

HEARI NG OFFI CER ORTH. |'m sorry, Madam Chair.
This is now the second tinme in the last few mnutes this
has happened. It's just everyone's video except m ne
bl anks out, and I'm not sure what's happeni ng.

CHAI RPERSON SUI NA:  Yes, Madam Hearing O ficer,
think we can see everybody and | don't know if it's your
connecti on.

HEARI NG OFFI CER ORTH: (Ckay. Thank you for that.
I"'mnot -- | will say I"'mnot getting the, you know, the
little box that pops up that says your bandwidth is | ow or
anything, but it's entirely possible. So let nme just
mention, as the last resort, if in fact it's nmy connection
that is bad and the event cones to a stop, |I'mvery sorry
about the inconvenience, but I would do nmy best to get
right back on the platform and would encourage all of you
to do the same. And we won't start until we know that we
have the folks we need. So I'mnot sure what's happening
t here.

Al right. Let's return to the technical case.

Ms. Katz, we need Ms. Day and M. Pal ner for
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t heir questi oni ng.

MS. KATZ: Yes, Madam Hearing O ficer. | see
M. Palnmer. There they are.

HEARI NG OFFI CER ORTH.  All right. And let ne
turn first to Ms. Fox. M. Fox, do you have questions of
this panel ?

M5. FOX: No, Madam Hearing O ficer. Thank you.

HEARI NG OFFI CER ORTH: Thank you. Ms. Paranhos?

M5. PARANHOS: Sorry, | couldn't find ny nmute
button, but no questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. M. Jaynes?

HEARI NG OFFI CER ORTH. Thank you. Ms. Devore?
May not be on. M. Nykiel?

MR. NYKIEL: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. M. de
Sai |l | an?

MR. DE SAILLAN. No questions. Thank you. |

HEARI NG OFFI CER ORTH. Thank you. M. Hiser?

MR H SER | do have a few questions, Madam
Hearing O ficer.

HEARI NG OFFI CER ORTH: All right. Go ahead.

CROSS- EXAM NATI ON OF BRI AN PALMER AND SUSAN DAY

BY MR HI SER

MR, JAYNES: No questions, Madam Hearing O ficer.

want to thank both of these witnesses for their testinony.
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MR HSER So |l think I'lIl start with M. Pal ner

for the first couple of questions, and then nove to

Ms. Day. So | guess I'lIl ask this because Ms. Katz asked
this of our expert. M. Palner, you are a consultant; is
t hat correct?

MR. PALMER That is correct.

MR H SER. And you're being paid to provide this
testinmony for NVED?

MR. PALMER: That is correct.

MR. H SER. Now, you said that nost of the work
that you have done as an enpl oyee of ERG has been worKki ng
to support governnent rulenmaking; is that correct?

MR. PALMER  That is.

MR H SER. Okay. And are there differences
bet ween how t he governnment mght collect information to
come up with cost studies, versus how the private sector
m ght have to do it?

MR. PALMER: | believe there would be.

MR H SER. (Ckay. And so, do you sonetinmes
recei ve governnental requests for information that are
transferred to you in order for you to conduct the
anal ysis that you mght do in support of a regulatory
anal ysi s?

MR. PALMER  Yes.

MR. HI SER°  And you also -- do you al so undert ake
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literature surveys of information that's in the published
literature to determ ne costs of certain things |ike
control technol ogies or control techniques?

MR. PALMER  Yes.

MR. H SER.  And are those often based on
anonym zed surveys of private information?

MR. PALMER |t depends on the source.

MR H SER. (Ckay. Wen you were preparing the
costs that you used sort of as a reference point for your
critique of M. Dunhamis costs in Table 7, and you | ooked
at the conpressor costs in his table, which reports to be
$55 dollars, is that actually the cost of a conpressor
change to nake the changes required by this rul e?

MR. PALMER No, not at all.

MR. H SER. And so, that was just the -- go
ahead, I'msorry, |I didn't nean to tal k over you.

MR. PALMER | think the average cost of a --
average cost per conpressor would be quite a bit nore than
$55.

MR H SER So that's probably, at sone |level, a
cost that's just been taken and then divided on a per well
count, apparently?

MR. PALMER  That's ny understandi ng of Table 7.

MR H SER COkay. And, simlarly, if we were to

| ook at the costs of retrofitting, say, an engine, you
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woul d expect that to be nore than the $1,336 that's shown
here?

MR. PALMER: That's correct.

MR. H SER. One l|last question for you, | think.
You tal ked about when you did the ERG work for the costs
that were done in the Departnent's place, that you | ooked
at the permt database the Departnment had for the nunber
of facilities; is that correct?

MR. PALMER: Yes. Those data were downl oaded
fromthe Departnent's database by Departnent staff and
then transferred to -- well, they were -- they were
transferred to us. They were shared wth us. Those are
the sane data that are in the spreadsheets that the
Depart ment has posted since, | believe, the beginning of
June.

MR. H SER.  Uh-huh. And can you tell ne,

M. Palnmer, whether that's just the permt database or
does that include the Notice of Intent database as well?

MR PALMER: It does include facilities that are
marked as NO's or Notice of Intent.

MR H SER. Geat. Thank you. | guess that
conpl etes ny questions for you.

|'ve got a couple questions for Ms. Day if she's
with us as well. Al right. 1'mnot seeing you, but --

ah, there you are.
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Good afternoon, Ms. Day. Thank you for joining

us. In page two of your testinony in Rebuttal Exhibit 19,
did you agree that even your analysis tended to show an
estimated cost potentially as high as about 1.7 billion
dollars over five years at the bottom of that page?

M5. DAY: | believe |I did, yes.

MR H SER Ckay. And | believe in the
denonstrative exhibit that acconmpanied you, it showed a
1.2. Was that probably just a clerical error?

MS. DAY: | amnot aware of that.

MR. H SER. You may not -- yeah, you nay not have
been able to see it because sonetines if you're
presenting, you don't get to see what's on the screen.
Okay. But the 1.7 is the nunber that you are testifying

to today, correct?

M5. DAY: Let -- let ne just clarify that the 1.7
was the five-year cost assumng our -- the ERG estimte
of, | believe, it was 338 mllion per year.

MR H SER | believe that's what you said, yes.

Ckay. Thank you.

And then, Ms. Day, in evaluating the accuracy --
yes.

MR PALMER: |'msorry.

MR H SER  Yes.

MR. PALMER | can address that question as well,
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actually. I'msorry, Ms. Day is actually on travel and in
Engl and and has been out of the country since the end of

| ast week. So | -- the difference there is that the costs
inthe slide that | -- that | hel ped prepare, reflect
updat ed costs to reflect changes in the version of the
rule that was filed on Septenber 6th. And in particular,
there was a big reduction in the cost for engines and
turbines, the smaller reduction costs for storage vessels
and a very, very small change in cost for heaters. The
big difference was in the engines and turbines cost.

And so there was a slight discrepancy between ny
preparation of the slides and the testinony, so | -- those
updated costs, | believe, will be submtted as exhibits
when we do get to those sections. So, just to hopefully
avoid a | engthy conversation here.

MR. H SER. Ckay. Well, thank you for that
clarification. Yes, thank you, M. Palner, for that
clarification.

When you did that recal cul ation of the cost,

M. Palner, did you reconsider the adm nistrative costs of
the addition of, for exanple, the annual conpliance
certification on the admnistrative side, or did you just
| ook at the capital costs side?

MR. PALMER  These are the capital and annual --

annual operation and mai ntenance costs is usually what we
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consider, and in very -- in a lot of those, the cost

i nputs that we use which very often conme from preexisting
docunents, such as the EPA cost anal yses, there's very
often a line itemfor adm nistrative and nanagenent costs,
SO -- but we did not include a separate line itemfor the
conpliance certifications for this rule.

MR H SER Ckay. So it's sort of a partial
update to reflect changes in the rule; is that a fair
characterization?

MR. PALMER: | think, yes, it's -- its focus --
it's been equi prment-focused, let's say that.

MR. H SER. Thank you, that's very hel pful

And then either M. Palnmer or Ms. Day, because
"' m not sure which of you would be better here to answer
this, have you | ooked at any changes in equi pnent and
installation costs that have occurred in the nost recent
peri od, say 2020 through 2021, or are nost of your costs
based on costs that were devel oped prior to that period,

and then inflated to this period?

MR. PALMER: | can respond to that one. The
costs are -- what we've been using is the chem cal
engi neering -- chem cal engineering plant cost index to --

| don't want to say the word "inflate"; to update the
costs fromwhen they were originally developed, to -- in

our case, we used 2019, given when we started this
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proj ect, which was 2020.

We do recogni ze, of course, that the |ast couple
of years have been a little extraordinary, in terns of the
avai lability of raw materials, et cetera. So we have not
attenpted at this point to update those costs to reflect
t he unusual circunstances of our current situation, if
that's what you're inplying, sir.

MR. H SER. Thank you, M. Palner. You saved ne
having to ask the question. Appreciate that.

Ms. Day, on page 14 of your rebuttal testinony,
you stated that, "G ven that investnments in equipnment are
typically spread out by affected owners and operators, a
nmore realistic assunption would be that the cost of
regul ati on can be spread out nore evenly over the 15-year
useful life tine franme."

Do you recol |l ect making that statenment in your
testinmony? This is on page 14.

M5. DAY: Yes, | do.

MR. H SER. Does the NVED proposal, with the
exception of engines and turbines and pneumatics provide
15 years to conply with any provision?

M5. DAY: | don't think I can answer that
guesti on.

MR H SER. (Ckay. So you're not aware of the

time franme for inplenentation, set forth in the proposal
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in any detail ?

MS. DAY: Not in -- not specifically.

MR, H SER. Ckay. So how would we know t hat
i ndustry could spread its tinme over that |length of tine?

M5. DAY: Industry has the ability to -- to
obtain financing and -- and spread that financing out. It
is ny understanding that that can be separate fromthe
time frane of the rule itself.

MR. H SER. And do you have any studies or
docunent ati on about the preval ence of that practice or how
much of this would be expensed or the additional costs
that would be incurred by trying to finance in that way?

M5. DAY: The -- the U.S. Environnental
Prot ection Agency, when they do studies of the -- when
t hey issue regul ations and they do regul atory i npact
anal yses, typically, use this assunption when they are
estimating the costs to the affected industry and they are
annual i zing those costs. This is the tinme frane that they
typically use.

MR H SER. And so, Ms. Day, your position here
i s based not on anything other than your understandi ng of
EPA practice?

MS. DAY: | would say that that is an inportant
part of what inforns that thought process on ny part.

MR. H SER  And -- okay. | guess |I'mnot sure
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what that neans; that the EPA practice is what's informng
your thought process, or what is informng your thought
process?

MS. DAY: The standard anal ytical structure
that's used in a regulatory inpact analysis by the federal
gover nnent by EPA.

MR. H SER. Ckay. And are you aware, if | may
represent this, that that EPA standard process, it
requires us to treat all capitals having no cost?

MS. DAY: | amnot aware of that.

MR. H SER. (Okay. Does that influence, perhaps,
your thoughts about this?

M5. DAY: | -- 1 don't think |I could coment on
that at this tine.

MR. H SER Ckay. Thank you.

And then, Ms. Day, in criticizing M. Dunham s
job inpact analysis, did you offer an alternative job |oss
anal ysis in your testinony?

M5. DAY: | was not asked to provide that.

MR H SER. So you were just asked to provide a
critique of M. Dunhamis analysis? And not to do --

M5. DAY: | was asked to review -- | was asked to
review his anal ysis.

MR H SER. Okay. | believe that's all ny

questions, Madam Hearing O ficer.
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Thank you, M. Palnmer, Ms. Day. You were both
very hel pful

HEARI NG OFFI CER ORTH. Thank you, M. Hiser.

M . Rose, do you have questions of this panel?

MR ROSE: | do not, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Thank you. M. Janoe?

MR. JANCE: No questions, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Thank you. M. Butzier?

M5. SHEEHAN. Madam Hearing O ficer, this is
Christina Sheehan, the GCA -- the GCA has no questions.
Thank you.

HEARI NG OFFI CER ORTH. Thank you, Ms. Sheehan.

Ms. Cutierrez?

M5. GUTI ERREZ: No questions. Thank you.

HEARI NG OFFI CER ORTH:  Thank you.
M. Col cl asure?

MR. COLCLASURE: No questions, Madam Heari ng
Oficer.

HEARI NG OFFI CER ORTH. Thank you. And
Ms. Wt herspoon? She's not here.

Let's nove then to the Board nenbers for their

questions. Wiile |I'mdoing that, please, if you are on

the platformand you are not a panelists, you can indicate

that you have a question by reaching out through the Chat.

Madam Chair, do you have questions of the panel?
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CHAI RPERSON SUI NA:  Good afternoon, Madam Heari ng

O ficer. Yes, | have a couple of questions.
EXAM NATI ON BY THE BOARD OF SUSAN DAY AND BRI AN PALMER

CHAI RPERSON SUI NA:  Let ne scroll ny pages here.
Just so that I"'mclear, | think it's followup to
M. Hiser's question. And this would be for either
M. Palnmer or Ms. Day. So you were only asked by NVED to
review M. Dunhamis analysis and -- is that correct?

M5. DAY: Are you referring to all of the work
conducted by ERG?

CHAI RPERSON SUI NA:  Yes.

M5. DAY: In total, | can tell you that | also
anal yzed, prepared and -- sorry, obtained and prepared
sone data that are used in the small business definition,
and brought -- and provi ded feedback on M. Dunham s
anal ysi s.

And M. Pal mer can explain all of the ways that
he's invol ved.

CHAI RPERSON SUI NA:  That woul d be great. Thank
you. M. Pal ner?

MR. PALMER: | was -- anong many other things |
was asked to review M. Dunham s econom c inpact anal ysis

CHAI RPERSON SUI NA:  Thank you for that. And |
think ny followup question is, so was a separate -- just

so I'"'mnot confused; was there a separate anal ysis done
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based upon, | would say, sone of the nunmbers that you
were -- you know, sone of the, | guess, readily-avail able

data and nunbers?

MR. PALMER  So, for each of -- each part of the
rule that addressed a different em ssion source type, so,
for exanple, engines and turbines, dehydrators, storage
tanks, et cetera, | guess there's, you know, 15 different
sections of the rule that are specific to a certain type
of equi pnment, we estinmated both cost and em ssion
reducti ons, because an inportant variable that | think
people will talk about is the cost per ton of VOC or NOx
reduced. And so, that's -- that is what we cal cul at ed.
And then we also did attenpt to estinate a total annual
cost for the rule going forward.

CHAI RPERSON SUI NA:  Thank you for that,

M. Palnmer. And in that estimation, | just want to make
sure I'mclear. In one of the slides that was presented,
M. Dunhams estimate was 3.8 billion, and then ERG as
you said, there was a difference in what Ms. Day was
referencing, but in today's slide you estinmated 215
mllion per year?

MR. PALMER That is correct.

CHAI RPERSON SUI NA:  Over five years and that
woul d be no nore than 1.1 billion; is that correct?

MR. PALMER  Correct, yes.
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CHAI RPERSON SUI NA:  And that's -- thank you so

much, M. Palner. And that cost, is that cost industry
cost or is that cost to the State of New Mexico? In terns
of that?

MR. PALMER That is -- that is the expected --
the 215 million dollars is the expected annual cost to the
industry in ternms of the annualized capital costs of
either retrofitting equipnent or buying control devices
and then al so an annual estimte of operation and
mai nt enance costs.

CHAI RPERSON SUINA:  |Is there included in that
cost, just so I'mclear, is that additional -- you know,
in M. Dunham s anal ysis | ooking at additional
adm ni strative costs related to sone of the reporting
requi renents that are proposed?

MR. PALMER: There's not a -- we did not do a
separate cost; however, very often within those cost
estimates that we begin with there is very often a |line
itemfor adm nistrative and managenent costs.

Excuse nme, I'mjust going to shut this other
door .

CHAI RPERSON SUI NA:  Were you going to add nore
M. Pal ner?

MR. PALMER: No. There's -- no, as | said, the

cost estimates that we start with, you know, which very
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often come fromthe federal -- a federal regul atory

project, for exanple, they often include a line itemfor
adm ni strative and nanagenent costs within those cost
estimates.

CHAI RPERSON SUI NA:  Thank you, M. Dunham [sic]
And so, | think it was referenced that earlier in the
ver bal testinony before |unch, he had shared that you
work -- ERG works with other governnents, in terns of
ot her regul ations and rules and cost analysis related to
t hose other regulations and rules. Could you share with
us how nmany states you've provided an analysis for?

MR. PALMER That's a -- can you restate the

question? |'mnot sure what your question is.
CHAI RPERSON SUI NA:  Yeah. | apol ogi ze,
M. Palnmer. |'mjust wondering how many states, and if

you can't give a specific nunber, is it less than ten or
nore than ten?

MR PALMER: | have worked on -- in the last 30
years, | have worked on regul atory projects probably
covering somewhere between 15 and 20 different source
categories. As a conpany, we've been supporting the
federal EPA's Clean Air Act regul atory devel opnent for 40
years.

W' ve supported the EPA in devel opi ng em ssi ons

standards for nore source categories than | could count.
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| nmean, |'ve personally worked on secondary |ead snelting,
muni ci pal waste conbustion, fiberglass boat manufacturing,
oil and gas, nunerous surface coating categories.

Controls as a part of enforcenent actions for autonobile
shredders.

So, yeah, I'mnot sure what -- whether you're
asking for the breadth of our experience or whether we've
done oil and gas cost estimates for other states.

CHAI RPERSON SUI NA:  Yes. It's the oil and gas
costs.

MR. PALMER: No, | don't think we have.

CHAI RPERSON SUI NA: Ckay. kay. That's what |
wanted to know.

MR. PALMER And | have not, personally.

CHAI RPERSON SUI NA:  Ckay. \What about you,

Ms. Day?

M5. DAY: Sorry about that. | have not worked on
oil and gas estimates for other states.

CHAI RPERSON SUI NA:  Ckay. Thank you so nuch for
that. | appreciate your time and both of your testinony.
And t hank you so nuch, Madam Hearing O ficer, those are
t he questions | have for now.

HEARI NG OFFI CER ORTH: Thank you very nuch.
Vice-Chair Trujillo-Davis, do you have questions of this

panel ?
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receive any instructions to do a job inpact analysis or a
cost inpact analysis to the state as far as | ost revenue
or |ost jobs?

MR, PALMER. We were not.

VI CE- CHAI R TRUJI LLO- DAVIS:  Okay. So | guess ny
next question is probably for Ms. Katz. Does that
information exist in one of the exhibits sonmewhere that we
could | ook at or reference?

MS. KATZ: Menber Trujillo-Davis, the only
information -- the information that was provided by the
Departnent is all in the cost estimtes, and that was the
information that the Departnent provided consistent with
the requirements of the statute.

VI CE- CHAIR TRUWI LLO-DAVIS: (Ckay. So just to be

clear, there's no inpact for jobs and no inpact to the

state?

MS. KATZ: Correct. There was no -- there was no
full -- there was no -- yeah, that type of -- we did not
have that type of economc analysis. W -- we sinply

provi ded the costs and em ssions reductions estinates.
VI CE- CHAI R TRUJI LLO DAVI S: Ckay. Thank you very

much for that. | may have sone nore questions |ater, but

9/22/2021 EIB Ozone Hearing
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VI CE-CHAIR TRUWILLODAVIS: Yes. | only have a
couple, they're just clarifications. | apol ogize,
M. Palnmer, | was curious in your scope fromNVED, did you
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"' m done for now. Thank you.

HEARI NG OFFI CER ORTH: All right. Thank you.
Menber Cates?

BOARD MEMBER CATES: Yeah. Chair Suina and
Menmber Trujillo-Davis kind of brought up some stuff | was
wonderi ng about and it's been covered. But, generally,
then, M. Palnmer and Ms. Day, so -- sO ny question is --
it goes to your critique of the study presented by the
gentl eman this nmorning, whose nane |'mforgetting, |I'm
sorry. But your direction to us, if | understand you, was
to not take it -- not take it seriously, not take it too
seriously -- sone of the estimtes and the nunbers that we
saw in that testinony; is that a fair characterization?

MR. PALMER  Yes, that's what | stated in ny
testinmony this norning.

BOARD MEMBER CATES: Wbuld it be kind of going
too far to say that the report and the testinony we heard
this nmorning is just perhaps a piece of alarm st fiction?
Wul d you go that far?

MR. PALMER: | would not say that. | would just
say that it's not -- it was not well docunented where the
costs cane fromand how the anal ysis was created.

BOARD MEMBER CATES: So it's thin, it's pretty
[ i ghtweight stuff; is that fair to say?

| suppose |'m putting words in your nouth, but
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|"mjust trying to really get down to the, you know, the
grit of it.

MR. PALMER | cannot answer beyond the
information that we had to eval uate

BOARD MEMBER CATES: (kay. Yeah, that's all
have. Thank you, sir.

HEARI NG OFFI CER ORTH: Thank you. Menber Bitzer?

BOARD MEMBER BI TZER: A coupl e of things. Wen I
heard clarification about the 1.7 billion dollar figure
over five years, versus the 1.1, and then because
originally in the verbal testinmony | heard 1.7, but | saw

1.1, and that reconciled, it seened to ne, with the

annual , the 200-sone mllion versus the 300 mllion.
W're -- we're settling on the 1.1 billion now or the 1.7
billion?

MR PALMER: We estimate that the cost over five
years would be 1.1 billion

BOARD MEMBER BI TZER: Ckay. So, yeah, |
m sunder st ood t he expl anati on about who had done what.
When you said she was at -- M. Day was in England, |
t hought naybe we had a pounds to dollars conversion or
sonething going on there. And | was |ike, well, that
woul d make it even worse because the pound is still above
the dollar | think, so..

For New Mexico specifically -- if you happen to
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know -- | guess the discrepancy between the two reports is
|arger, in ternms of the nunber of wells in the natural gas
realmthan it is inthe oil realm It was like two -- are
the -- is awll awll awll, or is one type of well
typically a larger economc footprint than the other? 1Is
a natural gas well a bigger deal than an oil well, or is
an oil well a bigger deal than a natural gas well in New
Mexi co, do you suppose?

MR. PALMER: | don't believe | could answer that
guestion for you.

M5. DAY: And | don't believe |I could either.

BOARD MEMBER BI TZER I ndustry may at sone |ater
poi nt may have an answer for nme on that, or a suggestion.
| thought | read that into their -- into earlier testinony
and data about -- because it seens to ne there was a big
di screpancy in the natural gas well count and not so big
inthe oil count. If oil wells are m nor conpared to
natural gas wells, then that would just exacerbate the
gap, and vice versa. Anyway, that's all | have.

HEARI NG OFFI CER ORTH: Thank you. Menber Garci a?

BOARD MEMBER GARCI A: Yes, Madam Heari ng
Oficer. Yes, thank you. So let's see. M. Palner, | do
have a question -- for either one of you, | guess. You
did make the statenment that the Board should give no

wei ght to Dunhamlis estimates. That's a pretty strong
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statenent, and | understand part of it is because they
overstated the nunber of wells, et cetera. You identified
sone of the m sl eading nunbers that they were using and
then you also noted that there were a | ot of assunptions
you just don't know about because they didn't give any
detail about the nodel, the assunptions in the nodel, the
i nput data for the nodel, et cetera.

So if you had that information and you understood
better how he cane up with those nunbers, would it be
possi bl e that you could accept sone of the information
t hat he provi ded?

MR. PALMER | think that would be -- that would
be fair, yes.

BOARD MEMBER GARCIA: Ckay. So -- so let ne ask
you agai n, when you say the Board should give no weight to
M. Dunham s estimates, you nean absolutely nothing in his
report should we pay attention to, it's all garbage?

MR. PALMER There -- there were no data provided
except the cost nunbers in Table 7 and no expl anation of
where those data cane from and how t hey were generated,
how they relate to the cost estimtes that have al ready
been provided fromthe Departnent, and then the nodel that
extrapol ates fromthose cost data to those enpl oynent
figures that he has and the change in tax revenue.

So there's no -- there's no |inkage between those
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to explain to the Board, and so we don't know if those --

| -- 1 can't -- | nean, just based on the inputs that are
in Table 7, which don't line up with ERG s cost estinates
on individual itenms or the total, and then |I'm not an

econom ¢ nodel er, but there is no connection, there's no

cl ear path or nmechani sm between those costs in Table 7, to

the econom c inpacts that he puts out in table -- which
table was it -- in Tables 11 or 12. So | nean that's --
that's all | can say is that there's -- given the

uncertainty in the inputs for Table 7, we don't know
whet her you could -- what to do with the outputs that are
inthe later tables. That's all | can say.

BOARD MEMBER GARCI A:  Ckay. Thank you. That's
all ny questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you, Menber Garci a.
Menber Honker ?

MEMBER HONKER:  Yeah, just -- just one question,
for M. Palner, | believe. Wen you were talking about
havi ng done your recent recal cul ation of costs based on
the nost recent edits to the proposed rul e that NMVED did,
it seemed |like when you were questioned about materials
costs, | think fromthe NMOGA counsel, | believe you said
your materials costs were based on 2019 data. Was -- do |
recall that correctly?

MR. PALMER: Thank you for the question. \Wat |
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did was, our costs inputs -- our costs nethodol ogi es were
often taken from previously conpl eted EPA cost estinmates.
And then, and those were done in earlier years, and then
we started this project in 2020 and we scal ed those
nunbers up fromthose earlier years to 2019, using the
Chem cal Engineering Plant Cost Index. And then the
comment was about the supply-side issues that we' re having
right nowrelated to the pandemc, | believe, and so we
did not attenpt to correct those. | think that would be
an interesting, but difficult analysis. Things are
changi ng qui ckly.

BOARD MEMBER HONKER:  Well, | can see where it
woul d be difficult to project that out over years, not
knowi ng what the market is going to do, but it does sound
like if they're -- it sounds like there's a potential that
your 1.1 billion nunber is on the |Iow side, if indeed,
supply costs and even | abor costs have gone up over the
| ast couple of years; is that a fair statenment?

MR. PALMER: Yeah, | think so, but I think also
to take into account that many parts of the rule have
pretty fairly extended conpliance tinelines, and so it's
not -- it's not like the rule wll be final in 2022 and
everybody needs to be in conpliance with everything at the
end of 2023. There are extended conpliance tinelines here

and so -- so, who knows where things will be in another

804

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 3
9/22/2021 EIB Ozone Hearing

805
two or three years, let's say.

So the engines have -- is a big issue, obviously,
t hat has an extended conpliance tineline; the pneunatics,
t hat has an extended conpliance tineline. Sone other
parts of the rule have extended conpliance tinelines as
well, so that just recognizing that you can't do
everything at once. It's not |ike you can switch a -- you
know, flip a switch and everybody goes fromone thing to
anot her, and that there are supply chain issues, there's
techni cal expertise issues.

So that can be taken into account in trying to
estimate the total costs, which is | think another thing
about the -- I'"'msorry, it goes back to the question of
how -- what sort of tine frane are you | ooking at, and
that those costs are spread out over tine and not
happening all at once. So by, you know, New Year's Eve
2023, everybody has to be in conpliance, that's not the
case at all

BOARD MEMBER HONKER:  Under st ood. Thank you
M. Palnmer. That's -- those are the only questions
have.

HEARI NG OFFI CER ORTH: Thank you, Menber Honker.
| have a question fromthe -- fromthe Chat from
Antoi nette Reyes and then we'll go back to Madam Chair.

And |'m sorry, because of the platform M. Palner, it's
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question, it m ght have been during Menber Garcia's
question, it m ght have been rel evant then.

"I's it helpful to think about the fact that
natural gas wells are nore common in the San Juan Basin,
whereas nore oil wells are nore common in the Perm an
Basin? |Is that helpful to any of your discussion here"?

MR. PALMER It's sonething that we're certainly
aware of, and in sone cases we estimated costs separately
for the San Juan versus the Perm an; for exanple, for the
pneumatics. There are separate cost estimtes for Perm an
versus San Juan, so we're -- (unintelligible.)

HEARI NG OFFI CER ORTH. Okay. Thank you. Wbuld
you repeat that last bit?

MR. PALMER: |I'msorry. W're aware of those
di fferences.

HEARI NG OFFI CER ORTH: Ckay. Thank you.

And now Madam Chair, if you woul d.

CHAI RPERSON SUI NA:  Thank you, Madam Heari ng
Oficer. | have just a few nore questions. So back to
the slides that were presented earlier, slide nunber 3
M. Dunhamlis estimate, and | apol ogize if we've already
addressed this or if you' ve already addressed this, but

we're looking at 3.8 billion in 2020 dollars over a
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not -- not possible for me to have asked the question
when -- when she was typing it in. But it was an earlier
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five-year period -- period. Inthe -- in -- in your, |
guess, comments regarding M. Dunhams estinmate of that
five-year period, you had nentioned that you wanted to
take it out over greater than a five-year period of tine.
And were you |l ooking at 15, | think, is what was said
earlier; is that correct?

M5. DAY: Yes, it was.

MR. PALMER: Do you want ne to handl e this,
Susan?

M5. DAY: Yes, go ahead.

MR. PALMER: Ckay. In estimating costs in our
federal regulatory progranms, usually they use a 10- to
15-year tinme land -- tineline because the equi pnent is
usually quite durable, so the equipnment will last 10 to
15, 20 years. And so you usually analyze those costs over
a reasonable economic life of the equipnent. So you're
not -- you're not assumng that you -- that's the standard
practice for estimating equi pnent costs.

And Susan is an econom st and she can explain
probably better the rationale for that, but it is standard
procedure to estimate costs over the lifetinme of the
equi pnent, which is usually 10 to 20 years. And you can
sort of think about this alittle bit in your own personal
life, in that, you know, very few people buy a car with

cash, for exanple, and that you're usually financing it,
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SO. ..

But Susan can address that, the econom cs behind
that naybe a little better than | can, but that's just the
standard practice for estimating costs in federal
regul atory prograns.

CHAI RPERSON SUI NA: Ms. Day, do you have anyt hi ng

to add to M. Pal ner?

M5. DAY: Actually, in general, | think that
what -- the way that Brian just explained that is
appropriate. It's a -- the point is that the equi pnent

has a certain life, and in this case, that, we believe
that's, you know, 10 to 20 years, wth an average of 15
years. And so, to -- to appropriately reflect the cost
that industry will incur on an annual basis -- an
annual i zed basis, you would cal cul ate that val ue over a
| onger tine frame than five years. You'd calculate it
over nore |ike 15 years.

CHAI RPERSON SUI NA:  And thank you for that. So
inthis slide it says that it was ERG s estimate at 215
mllion per year over a period of five years, so if you
extend that period nore than five years, would that mean
nmore cost, or would it be just the 1.1 billion annualized
over 15 years?

M5. DAY: Brian, the -- the 215 is per year?

MR. PALMER: Correct.
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M5. DAY: And so the 1.1 is the annualized total
of over five years, and that was -- that estinmate was
devel oped to conpare to M. Dunham s five-year period?

MR. PALMER That's -- that is correct, yes.
Right. So that is not the total -- that's not the total
capital costs of all the -- all of the rule, but that is
t he annual i zed cost over five years.

CHAI RPERSON SUI NA:  Ckay. So with the ERG nodel,
it would be nore because you were | ooking at 15 years,
or -- or no?

MR. PALMER: It depends on what you're -- on
what -- hmm

CHAI RPERSON SUI NA:  And | apol ogi ze, |'mjust
trying to get ny head around, so | can conpare apples to
appl es or oranges to oranges.

MR. PALMER  Yes, exactly right.

CHAI RPERSON SUINA:  That's ny only intent in
aski ng.

MR. PALMER: Yeah, and that's what -- and that
was our intent was that, you know, we -- because we were
presented with M. Dunhami s cost estimate over five years,
we provided our cost estimte over five years. And, yeah,
so that's -- we were trying to present a five-year cost
estimate for the rule.

CHAI RPERSON SUI NA:  Ckay. Okay. That

809
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clarification is helpful. And | think in M. Dunham s
report -- and I'"'mtrying to find it here, trying to scrol
through here -- there was a sentence saying the 3.8
billion cost would be -- I think 3.2 billion would be
realized within the first year, | think is what it said.
I"'mtrying to find that -- that sentence here.

Do you recall that in the report?

M5. DAY: Yes.

CHAI RPERSON SUI NA:  Can you expl ain what your
t houghts are regardi ng that sentence and having, you know,
the 3.8 billion, but then noting in his statenent that
there's 3.2 billion that would be realized within the
first year?

MS. DAY: |I'mnot sure | understand your
guesti on.

CHAI RPERSON SUI NA:  Maybe | should frame it this
way: Do you have an opinion over that -- with that
statement, that 3.2 billion would be the cost to industry
the very first year?

MS. DAY: Yes, and | think that's what | was --
that's a part of what ny testinony was trying to get at,
and al so when | pointed out that Ms. Lackner from EDF, was
tal ki ng about the fact that there's a phase-in. And
M. Pal mer al so brought this up, that you don't have to --

that industry wll not have to incur all of the costs --
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they won't have to do everything in the first year, and so

it doesn't seemcorrect to assune that the vast mpjority
of the costs will be incurred in that first year, when
they have -- industry has both the ability to phase-in
their conpliance activities, and they have the ability to
finance what they're doing over a longer tine frane.

CHAl RPERSON SUI NA:  Thank you, Ms. Day. |
appreci ate that expl anation.

Madam Hearing Officer, those are all ny
guesti ons.

HEARI NG OFFI CER ORTH. All right. Thank you,
Madam Chair. Before we release the panel, M. Janoe has
changed his mnd and would like to ask sone questi ons.

M. Janoe, can you join us? There you are.

MR. JANCE: | am here, Madam Hearing O ficer
Thank you. These are directed to M. Pal ner.

CROSS- EXAM NATI ON OF BRI AN PALMER

BY MR JANCE:

Q M. Palnmer, you previously testified that you
have not provided testinony in connection with any oil and
gas rul emaki ngs before, correct?

A (Noddi ng head.)

Q Ckay. And you have no other experience in the
oil and gas field, do you, sir?

A | worked on the greenhouse gas reporting program

Albuquerque Court Reporting Service, LLC
(505) 806-1202



(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 3

reporting in the oilfield?

A What is your question exactly?

Q Sure. | just want to nmake sure, sir, you
nmenti oned that you had worked on the greenhouse gas
reporting rules in connection with the oil and gas
industry. | just want to nmake sure you haven't worked on
any prior work in which there were actual em ssion
controls being proposed in the oil and gas industry.

A No, this is nmy first rule.

Q Got it. And so you did not independently study
how long it will take industry to cone into conpliance
with these rules, did you?

A That was not -- that was not a question we were
directed to ask; however, |I'd like to point out that the
rul e does include extended conpliance tinelines for --

Q Ckay. But understanding that there are tinelines
inthe rules, sir, you have no opinion on howlong it wll
actually take for industry to neet those tinelines, do

you, sir?

9/22/2021 EIB Ozone Hearing
812
so Part W
Q Ckay. But you have no experience in retrofitting
oilfield sites, do you, sir?
A No, | am not an engi neer.
Q Okay. No experience on em ssion contro
requi renent, as opposed to say the greenhouse gas
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A | will note that in their testinmony in rebuttal,

that industry did recommend changes to the rule
specifically related to tinelines, and that the rule, to
the best of ny know edge, has incorporated those tinelines
in many cases.

Q kay. M. Palner, ny question was a little
sinmpler than that. You don't have an opinion on how | ong
it will actually take to retrofit these sites, do you
sir?

A No, | don't have an opinion on that.

Q Are there any ten-year conpliance deadlines in

the rule package, as it's presented right now?

A | don't believe there are.

Q Ckay. Are there any 15-year tinelines, sir?
A No.

Q How about 20-year tinelines?

A No.

MR. JANCE: Thank you. No further questions.

HEARI NG OFFI CER ORTH. All right. Thank you,
M. Janoe.

Ms. Katz, does any of the questioning raise any
ot her need to do sone redirect?

MS. KATZ: Yes, Madam Hearing O ficer. | have a
f ew questi ons.

HEARI NG OFFI CER ORTH: |I'msorry. |I'msorry to
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interrupt, Ms. Katz. Vice-Chair Trujillo-Davis has just
popped up in the Chat. Vice-Chair, there you are.

VI CE-CHAIR TRUJI LLO-DAVI S:  Yes, thank you
M. Palmer, | just wanted to follow up on a coupl e of
questions froma previous -- from previous questions.

Wth your tine with the annualized costs, and you extended
it over 15 years, and there was another -- it was

menti oned several tines about that maybe you will be able
to secure financing to spread that out. Wuldn't that
increase the estimated costs that was put into the report?

MR. PALMER: The -- when we annualize the costs,
we include an interest rate so they are -- that does
account for financing.

VI CE- CHAI R TRUJI LLO- DAVIS: Ckay. So was that --
and I"'msorry, | can't renenber the exact number. It was
1.-sonething billion. Help ne out here.

MR. PALMER 1.1 billion.

VI CE- CHAIR TRUWI LLO-DAVIS: Yes. Thank you. 1.1
billion?

MR. PALMER: That was over five years.

VICE-CHAIR TRUJI LLO DAVIS: That's over five
years, okay.

MR. PALMER No, that's the -- I'msorry. It's
215 mllion is the annualized cost. That, over the first

five years, 5.5 tinmes 215 mllion is 1.1 billion
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VICE-CHAIR TRUJI LLO- DAVIS: Okay. Al right.

Thank you for clearing that up for ne. | appreciate that.
MR. PALMER  Ckay.
HEARI NG OFFI CER ORTH: (Okay. Thank you.
Ms. Katz, we're back to you.
M5. KATZ: Thank you, Madam Hearing O ficer.
REDI RECT EXAM NATI ON OF BRI AN PALMER
BY M5. KATZ:
Q M. Palnmer, you were not the only person from ERG
that worked on this rulemaking; is that correct?
A That is correct.

Q And you had other coll eagues from ERG who wor ked

extensively on this -- this regulation --

A That is correct.

Q -- this cost systenf

A Yes.

Q And can you -- can you discuss their background,
if any of them have background in oil and -- regulatory

efforts for the oil and gas industry, em ssions controls,
and the -- the various types of areas that were identified
by M. Janoe just a nonent ago?

A Yes. Sone of the staff nmenbers that have been
wor king on this project developing controlling cost
estimates, have specialized experience in devel oping

em ssions inventories for oil and gas and al so on both the
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upstream side, and for Al aska, Texas, TCEQ

We've also -- they've al so been working on
devel oping EPA training in the oil and gas industry. Al so
wor ki ng on the North Sl ope for the Bureau of Ocean Energy
Managenent of fshore and onshore, devel oping the federal
i npl ementation plan for Indian Country in oil and gas.
Wrked for Al aska Departnent of Environnmental Conservation
on permtting in oil and gas, worked on the city of Fort
Wrth study. Oher fol ks who al so have worked on Subpart
Was well. So as an institution organization, we do have
experience in the oil and gas industry as well.

Q Thank you, M. Palnmer. And | -- | wll provide
resunes of other nmenbers of the ERGteam | wll provide
exhibits for those.

Let nme see. And you alluded to this, but
M. Janoe was asking you about the tinelines for
conpl i ance and whet her you had any basis for those. Wuld
you agree that -- that the Departnent has adopted nany of
the proposals fromindustry, including Oxy, on those types
of provisions?

A Yes, that's correct.

Q And would you -- would it be safe to assune that
i ndustry proposing those would believe that they were
valid, and had the experience to -- to validate those that

t hey were proposing?
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A. Yes.

Q Ckay. You stated that you relied on EPA s
estimates as the basis for the cost estimates for this
rule; is that correct?

A Yes, that is true for many of them

Q And do those EPA estimates include admi nistrative
costs, such as recordkeepi ng?

A Very often it's aline item

Q So if owners and operators -- and M. Hi ser asked
you about whet her you eval uated additional admnistrative
costs fromthe annual conpliance certification proposal.

A Uh- huh

Q | f owners and operators conply with the
recordkeepi ng requirenents that are proposed in the rule,
woul d you expect additional resources to be needed to
conduct the annual conpliance certifications?

A If they're perform ng the recordkeepi ng and
reporting the recordkeeping that's required by the rule,
then the conpliance certification should be very, very
mnimal as an extra effort.

Q Thank you. Wuld the -- and there was sone
i ssues about | ooking at the five years versus the 15
years. |Is the total capital cost the sanme whether you're
| ooking at five years or 15 years?

A It's the sane, yes.
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M5. KATZ: Ckay. Thank you. That's all | have.

HEARI NG OFFI CER ORTH: All right. Thank you very
much, Ms. Katz. |If there's no reason not to excuse the
panel --

MR. H SER. Sorry, Madam Chair -- Madam Heari ng
Oficer, there is reason not to excuse the w tness.

HEARI NG OFFI CER ORTH:  Who is this?

MR H SER This is Eric Hi ser, counsel for
NMOGA.

HEARI NG OFFI CER ORTH:  Yes.

MR H SER The last -- | -- | nust take
exception to the | ast question and answer by M. Pal ner,
because | think it's msleading and | think that we should
ask himto clarify exactly what he neant by it.

HEARI NG OFFI CER ORTH: Ckay. All right.

M. Palner, do you have a clarification? W can't hear
you.
RECROSS- EXAM NATI ON OF BRI AN PALMER
BY MR H SER
Q |"d be happy to explain to what ny concern is
about that, if it would be hel pful.
A Yes, could you pl ease?
HEARI NG OFFI CER ORTH: Pl ease go ahead,
M. Hiser.

Q (BY MR H SER) So the question that was asked by
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Ms. Katz was, is the total conpliance costs of the rule
the sane as the five-year annualized cost.
M5. KATZ: That is not what | asked.
A No.
Q (BY MR H SER) GCkay. Then what was the
guestion, because nmaybe | msheard it.

M5. KATZ: The total capital costs.

Q (BY MR H SER) So, M. Pal ner, do you agree that

the total capital cost is recaptured in the first five
years of the 15-year period that it appears you and
Ms. Day used?

A |"'msorry. Can you please restate that?

Q Do you believe --

A Just repeat it.

Q Do you believe that the total capital cost is
recaptured in the five years of the 15-year period that
you and Ms. Day say you used?

A What do you nmean by "recaptured"?

Q | believe -- and naybe Ms. Katz can clarify --
t hat she was aski ng whether the total capital cost had
been incurred and paid for in those first five years.

A No. She asked, is the total capital cost the
sane whether it's spread out over five years or whether
it's spread out over 15 years.

Q Oh, okay.
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A The capital cost would be the sane; you m ght
have a separate financing cost, but the capital cost is
the capital cost.

Q But you've not ever said what you think the tota
capital cost is over the 15-year period?

A | have not presented that, no, and | am not
prepared to present that right now.

MR. H SER. | don't have any additional
guestions, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH. All right. Thank you,

M. Hiser.

Ch, Menber Garcia, you have anot her question?

EXAM NATI ON OF BRI AN PALMER BY THE BOARD

BOARD MEMBER GARCI A:  Yes. Thank you, Madam
Hearing O ficer. One nore question for M. Pal ner that
came to mind is | -- | wuuld anticipate that there's
al ways going to be discrepanci es between industry cost
estimates and regulatory entity's cost estimates, that's
just the way it is.

Because you have so nuch experience in working
with rulemaking with EPA, for instance, are there efforts
to reconcile the differences that there are with industry,
internms of how you | ook at the costs and they're so
different. Could you talk about that a little bit?

MR PALMER: Let's see. | can tal k about that a
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little bit, yes. The EPA cost estimation that is used in
regul atory devel opnent, the EPA cost manual generally
recogni zes that their estimtes are within plus or m nus
20 or 30 percent. Those nethods are based on information
that they collect fromindustry and they are updated
periodically over tine.

So EPA, for exanple, just updated their cost
nmet hodol ogy for thermal oxidizers. And it goes through --
it's alnost a regul atory devel opnment process, where they
propose a met hodol ogy and take public coments on it, so
that's what we rely on nostly. And so there is a
di screpancy between industry and regul atory agencies very
of t en.

And for exanple, the EPA is always trying to
update their methodology. So that's all | can -- | think
| can say about that.

BOARD MEMBER GARCI A:  That's hel pful. Thank you
sir. That's all | have. Thank you, Madam Heari ng
Oficer.

HEARI NG OFFI CER ORTH: Thank you, Menber Garci a.
| s there any reason not to excuse the panel at this point,
Ms. Katz? No problenf

MS. KATZ: No, though they will stick around for
the surrebuttal .

HEARI NG OFFI CER ORTH: |I'msorry, | didn't mean
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to excuse thementirely. Al right. Thank you very much

M. Palmer and Ms. Day. W'IlIl get back to you as soon as
we can.

MR. PALMER  Thank you.

HEARI NG OFFI CER ORTH: Are we hearing now from
Wtness Lackner? |s that where we're goi ng?

M5. KATZ: (Nodding head.)

HEARI NG OFFI CER ORTH: (Ckay. Ms. Paranhos, | see

you on screen. And can we get -- did | make
Ms. Lackner -- | think | did, a panelist, right?
M5. PARANHOS: | don't see her at the nonent.

know she's been follow ng this.

HEARI NG OFFI CER ORTH:  Tell ne the first nane.
|"msorry, that's how they al phabetize this.

M5. PARANHOS: Sure. [It's Maureen

HEARI NG OFFI CER ORTH: Maur een, yes.

M5. PARANHOS: She said she's on nute.

HEARI NG OFFI CER ORTH: Ckay. 1'll nake her a
panel i st agai n.

M5. PARANHOS: Ckay, great.

M5. LACKNER: Can you hear ne?

HEARI NG OFFI CER ORTH: Yes, and we can see you.

M5. LACKNER: G eat.

HEARI NG OFFI CER ORTH: Thank you.

M5. PARANHOS: Thank you so nuch.

Albuquerque Court Reporting Service, LLC
(505) 806-1202



(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 3
9/22/2021

EIB Ozone Hearing

MAUREEN LACKNER,
havi ng been call ed, was exam ned and testified as
fol |l ows:
Dl RECT EXAM NATI ON OF MAUREEN LACKNER

BY MS. PARANHCS:

Q Maureen, if you could please state your full
name?
A Maur een Lackner .

Q And where are you enpl oyed?

A | am an econom ¢ and policy nanager in the Ofice
of the Chief Econonmist at Environnmental Defense Fund.

Q What is your educational background?

A | earned a Master's in Public Policy fromthe
Gerald R Ford School of Public Policy at the University
of Mchigan in 2017.

Q Thank you. And can you please give us an
overvi ew of your work experience?

A Sure. For the past four years | have provided
anal ysis on climte and environnmental issues with the
speci al focus on nmethane em ssions fromthe oil and gas
sector. M work on this issue includes econonic anal yses
on proposed regul ations and policy design, as well as
nmodel ing to track gl obal policy anmbitions and abat enent
opportunities.

Q And is EDF's Exhibit FFF an accurate copy of your
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Ccv?

A Yes.

Q And did you submt rebuttal testinony on behalf
of the EDF on this matter?

A Correct.

Q And is EDF Exhi bit EEE an accurate version of
your rebuttal testinony?

A Yes, it is.

Q Do you have any corrections to your rebutta

testinmony?

A No.

Q And are EDF Exhibits G35 111 and HHH exhi bits
you wi Il be discussing today?

A Yes.

Q Thank you.

Ms. Lackner, can you please sumarize the
opi nions in your testinony?

A Yes. First, the neno prepared by John Dunham for
the New Mexico G| and Gas Association, the JDA anal ysis,
nmakes several assunptions that |ead to an overesti mate of
t he additional operational costs inposed by the rules.

Second, as has al ready been di scussed today, the
meno omts social costs inposed by the industry. EDF' s
conservative estimate of the social costs from nethane

em ssions related to New Mexico's oil and gas production
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anounts to roughly 1.6 billion dollars. EDF al so
estimates volatile organi c conpounds emtted fromoil and
gas facilities was 337,500 netric tons in 2019. Exposure
to these em ssions are associated wth health damages.

Third, the nmeno does not adequately explain
assunptions. | believe Ms. Day and M. Pal ner al so noted
this in their testinony. It also does not test the
strength of the assunptions in any kind of sensitivity
anal ysis used in the nodel. The lack of transparency in
the nodel calls into question the accuracy and reliability
of its concl usions.

Q Thank you, Ms. Lackner.

And can you pl ease discuss the assunptions made
in the Dunham nmeno that |led to an overestimate of the
addi ti onal operational costs inposed by the proposed
rul es?

A Yes, happy to. Most of these have al ready been
covered, but happy to -- happy to go through ny review.
So as | stated in ny rebuttal testinony, there are at
| east three assunptions that are not correct and lead to
an overestimate of conpliance costs inposed by the draft
NVED rules. First, the analysis assunes that close to
82,000 wells wll be inpacted by the rule. But in
contrast, EDF estimates the NVED proposal would require

only alittle over 49,000 wells to install controls. CQur
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estimate is based on the 54,000 active wells with

production in 2019. And | believe this is pretty close to
the estimate that M. Powell submtted earlier today.

In addition to limting our count to active
wells, the | ower nunber also reflects that not al
counties are covered by the rule, and about 4,500 wells
wi thin these inpacted counties wuld be exenpt from many
of the control requirenents in the rules pursuant to the
smal | busi ness exenpti on.

Assumi ng the added admi ni strative and operati onal
costs per oil and gas well listed in the JDA analysis are
correct, decreasing just the nunber of wells -- of oil and
gas wells covered by the rules resulted in an adjusted
cost to the industry of about 1.8 billion in the first
year. This is 43 percent |ower than the figure reported
in the JDA anal ysis.

Agai n, as has been noted several tinmes, this
estimate may al so be incorrect. The cost data are not
docunented and -- and we've already covered this, the
costs are based on undisclosed result fromjust ten
compani es.

A second assunption that we believe incorrectly
i ncreases the overall costs, is that operators will invest

in every requirenent under the rule within the first year.

Ms. Day and M. Palner also noted this in their testinony.
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However, this is not the case, as several conponents of
the rule allow for del ayed conpli ance.

The main 2021 draft rule that was the subject of
the JDA analysis allowed for delayed inplenmentation of a
nunber of provisions. Specifically, the main proposal
al l oned operators up to seven years, so until January 1st
of 2029 to phase-in control requirements for existing
natural gas-fired spark ignition engines; two years from
the effective date of the rule to phase-in requirenents
for existing conpressors; two years fromthe effective
date of the rule to control existing glycol dehydrators;
one year to control existing heaters; one year to phase-in
requi renents for new and existing hydrocarbon liquid
transfers; three years to control existing pneunatic
punps; three years to control exiting storage tanks with
the potential to emt between 2 and 10 tons per year of
vol ati |l e organi ¢ conpounds; one year to control existing
storage tanks with a potential to emt of greater than 10
tons per year of volatile organic conpounds, and a
phase-in of over eight years to retrofit existing
pneumatic controllers.

So, in other words, operators do have flexibility
in a nunber of these points in terns of how they invest
over a period of years.

Finally, the analysis does not factor in the
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addi ti onal revenues producers could realize from captured
gas. EDF estimates that New Mexico producers waste about
300 mllion dollars worth of natural gas per year. This
is based on an assunption of $4 per thousand cubic feet of
natural gas, and that natural gas is 80 percent nethane.
And EDF estimates that oil and gas facilities were
responsible for over 1 mllion nmetric tons of nethane

em ssions in 2019. Investnent in equiprment that reduces

t hese em ssions could result in neaningful savings to

i ndustry.

Q Thank you, Ms. Lackner.

And can you explain what the social costs inposed
by pollution emtted fromoil and gas operations are?

A Yes. Happy to. Social costs include climte
damages from greenhouse gas em ssions, such as CO2 when
oil and gas are conbusted, and climte danages from
nmet hane em ssions that occur throughout the oil and gas
supply chain. And so, again, using a conservative
esti mate of nethane climte damages, the social cost from
nmet hane emi ssions related to New Mexico oil and gas
production, amounts to roughly 1.6 billion dollars.

"1l also note that social costs don't -- are not
just limted to climte damages. Social costs al so
i nclude costs to the people of New Mexi co who woul d be

exposed to unhealthy air as a result of oil and gas
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activities. And the analysis should account for | ocal

envi ronnent al danmages incurred in New Mexico through
degraded air quality and related health inpacts associ at ed
wi th VOC em ssi ons.

EDF -- again I'll note that EDF estimates these
em ssions were over 300,000 metric tons in 2019.

Q Thank you. Did the Dunham neno account for
climat e damages and | ocal environnmental damages caused by
pollution emtted by oil and gas operations?

A No, it did not.

Q Thank you. And do you have any other concerns
with the nodel used by M. Dunhanf

A Yes. As | indicated in ny rebuttal testinony,

t he Dunham report estimates the indirect and induced
econom ¢ inpacts of the rule based on a nodel devel oped
for Western Energy Alliance. The study does not
adequately explain its underlying assunptions or test the
strength of these assunptions in a sensitivity -- any kind
of sensitivity analysis.

One assunption that appears to be in place is
that the rule will not create any jobs; however, this is
likely incorrect. Research prepared by data research on
behal f of EDF finds that nethane mtigation -- the nethane
mtigations industry is a young, but fast grow ng source

of high quality jobs across the country. These conpanies
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anticipate hiring nore enployees if additional nethane
regul ations are put in place at the state or federal
| evel .
And based on this research report and ny opinion,
t he Dunham report overestimates job | osses that could stem
fromthe inplenmentation of the NMED rul es.
Q Thank you, Ms. Lackner.
And did you review the rebuttal testinony
submtted by Ms. Day and M. Pal ner?
A Yes.
Q And do you agree with the opinions provided by
Ms. Day and M. Palnmer with respect to the weight that
this Board should give the Dunham anal ysi s?
A Yes, | agree and al so urge the Board to give the
Dunham report no wei ght.
Q Thank you very nuch for your testinony,
Ms. Lackner. | have no further questions.
HEARI NG OFFI CER ORTH: Thank you, Ms. Paranhos.
Ms. Katz, do you have questions of M. Lackner?
M5. KATZ: No questions.
HEARI NG OFFI CER ORTH: Thank you, M. Fox?
M5. FOX: Just a couple, Madam Hearing Oficer.
CROSS- EXAM NATI ON OF MAUREEN LACKNER
BY M5. FOX

Q Good afternoon, Ms. Lackner. M name is Tannis
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Fox and | represent a nunber of groups here today at the

proceeding. | just have a few questions for you. From --
fromyour testinony, | take it, that you have revi ewed
Brandon Piles -- Powell's rebuttal testinony provided on

behal f of NMED in Rebuttal Exhibit 17; is that correct?

A Yes, that's correct.

Q Can you summarize what M. Powel| said about the
nunber of wells in New Mexico that will be subject to
NMVED s rul e?

A Yes. M. Powell states that there are currently
about 53,000 active wells in -- active oil and gas wells
in the state; 26,800 of these are active oil wells and
about 26,500 are active gas wells. These figures are
based on the G| Conservation D vision's own records.

Q Approxi mately, how many of those wells would be
subject to the EIB rule passed in this proceedi ng?

A My understanding is that those -- the rule would
i npact nost of those active wells.

Q And how does M. Powell's estinmate conpare with
t he nunber of wells estimated in the Dunham report, that
woul d be inpacted by the EIB s rul e?

A Yeah, the Dunhamreport states that the total
nunber of inpacted wells about 82,000, so this is quite a
bit | ower.

Q And so, what kind of inpact would OCD s -- would
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using OCD s estinmate of well count have on the Dunham

report, if the OCD well count were used?

A As | -- as | stated in ny testinony, sinply
decreasing the total well count will decrease the
aggregate cost to the industry.

Q Thank you. That's all | have.

HEARI NG OFFI CER ORTH: Thank you. M. Jaynes, do
you have any questions of M. Lackner?

MR. JAYNES: No questions at this tinme, Madam
Hearing O ficer.

HEARI NG OFFI CER ORTH: Thank you. Lisa Devore
may not be with us. M. Nykiel?

MR, NYKIEL: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. M. de
Sai |l | an?

MR. DE SAILLAN: No questions. Thank you and
t hank the witness for her testinony.

HEARI NG OFFI CER ORTH: Thank you. M. Hiser?

MR. H SER. Madam Hearing O ficer, | would have a
few-- just, | think, two questions for Ms. Lackner.

CROSS- EXAM NATI ON OF MAUREEN LACKNER
BY MR HI SER

Q Ms. Lackner, ny nane is Eric H ser; | represent
the New Mexico G| and Gas Associ ation. Appreciate your

testinmony. You made a discussion in your testinony about
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the fact that the rule currently provides a nunber of
conpliance tinme franes, generally ranging fromtwo to
three years, with longer tinme frames, | think, for
pneumati cs and engi nes and turbi nes.

Don't all of those extended conpliance tine
frames come fromthe 9/7 or 9/16 draft of the rule
whereas, M. Dunham s report was based on the May rul e,
whi ch did not have those time frames?

A No, | believe they did come fromthe May -- the
May draft. | -- | checked that.

Q You did. Al right.

And do you agree that regardl ess of whether we
pay for it over a one-year, five-year, or fifteen-year
time franme, that, ultimately, the costs of the rule has to
be paid for, it's just a matter of perhaps of sone
di scount rate?

A Well, so, starting fromthe assunption that the
costs are accurate, which is difficult to verify, yes, if
you -- if you have a longer time franme, it's the sanme cost
spread out over a longer -- over a longer time, but that
could make a big difference in terns of, you know, how you
of fset those costs with your ongoi ng revenue and things
i ke that.

Q Thank you, Ms. Lackner. No further questions.

HEARI NG OFFI CER ORTH. Thank you, M. Hiser.
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M. Rose, do you have questions of M. Lackner?

MR, ROSE: Madam Hearing O ficer, | noted that
in -- earlier, that I had raised objections to the nunber
of the exhibits that Ms. Lackner referred to, as well as
portions of her prefiled witten testinmony. | noticed
that there was no offer for adm ssion of those exhibits.
| was wondering if we should take that up now, whether we
shoul d do that at sonme |ater date, subject to nmy objection
or however you wanted to deal with that.

We could certainly do that now, but -- and |
didn't know, for exanple, if Ms. Day is going to be
avai |l abl e much longer, if Ms. Katz has it.

HEARI NG OFFI CER ORTH: Right. So | understand --
nmy understandi ng from our discussion yesterday was that in
order to be nost humane to Ms. Day, we were going to take
up the discussion of exhibits after -- after this topic
and the next topic.

MR. ROSE: | just wanted to nake it clear for the
record, Madam Hearing O ficer, that we still have those
obj ections to those exhibits.

HEARI NG OFFI CER ORTH: Yes. Thank you for
putting that on the record. That's perfectly fine.

MR ROSE: O herwi se, | have no questions of this
W t ness, Madam Hearing Oficer.

HEARI NG OFFI CER ORTH: Ckay. Thank you very
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much, M. Rose.

M. Janoe, do you have questions of M. Lackner?

MR. JANCE: No questions, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH:  All right. M. Butzier?

MR. BUTZIER  No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. Ms. Cutierrez?

M5. CGUTI ERREZ: No questi ons.

HEARI NG OFFI CER ORTH:  Thank you.
M. Col cl asure?

MR. COLCLASURE: No questions, Madam Heari ng
Oficer.

HEARI NG OFFI CER ORTH: Thank you. And
Ms. Wt herspoon?

M5. W THERSPOON: No questions. Thank you

HEARI NG OFFI CER ORTH: Thank you. 1'mgoing to
turn to the Board nmenbers now for their questions. In the
event you are an attendee and would want to pose a
guestion to Ms. Lackner, please reach out through the
Chat .

Madam Chai r, do you have questions of
Ms. Lackner?

EXAM NATI ON OF MAUREEN LACKNER BY THE BOARD

CHAI RPERSON SUI NA:  Thank you, Madam Heari ng
Oficer, I do. Good afternoon, Ms. Lackner. Appreciate

your tinme and your analysis and everything you' ve shared
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with the Board today. So | wanted to go back to, | think,

a statenment you nade about the social costs of oil and gas
and al so t he net hane.

For this effort, did you provide or did you do an
anal ysis of what those social costs are?

M5. LACKNER  So, yes, | did. | used the current
federal estimate of the social costs of nethane and
applied it to EDF' s estimate of nethane em ssions from oi
and gas production in New Mexico for 2019.

CHAI RPERSON SUI NA:  Can you just rem nd ne what
that cost -- what your estimate was?

M5. LACKNER It was about 1.6 billion.

CHAI RPERSON SUI NA:  Ckay. And then -- and that
cost, was that using -- when was that anal ysis done,
shoul d ask.

M5. LACKNER So the social cost of nethane was
updated in, | believe -- well, the spring of 2021 by the
i nteragency working group on the social cost of greenhouse
gas enmission to reflect just -- it's a -- it's an interim
nunber that reflects inflation since the original analysis
was conducted in 2016 or 2017, | believe.

CHAI RPERSON SUINA:  And | just want to make sure
|"mclear; and was that done just for New Mexico?

M5. LACKNER: Onh, so the social cost of nethane

is the math that we rely on at EDF, was a nunber estinmated
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for -- it's a global nunber that reflects global clinate
damages.

CHAI RPERSON SUI NA:  Thank you for that
clarification. 1 just wanted to make sure |I'm doing
apples to apples. I'mtrying -- trying wwth so nuch data
and assunptions here. So has there been an anal ysis done
just specifically for New Mexi co?

M5. LACKNER: So, for climte damages, since the
damages are global and it's difficult to pinpoint how --
how t hose damages are inpacting people on a |ocal |evel,
we tend to use just a global nunber. For the VOC danmages
that | noted, those would be |ocal, although, | don't
provide an estimate of the magni tude of those damages in
nmy anal ysis.

CHAI RPERSON SUI NA:  Ckay. Thank you for that,
Ms. Lackner. And then | just want to make sure | clarify;
so sonme of your analysis is only -- | think one of your
nunbers about, you know, trying to calculate apples to
apples here with M. Dunham s anal ysis, and you're | ooking
at M. Dunhami s analysis, and can you rem nd ne what your

estimate is for the cost to industry as a result of

this -- of these rules?
M5. LACKNER: Yeah. Happy to. | did not provide
my own estimate. | did note that if you sinply reduce the

nunber of wells, the aggregate cost to industry is quite a
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bit Ilower. But, again, as others have testified, this

doesn't address the per well cost anobunts that are also --
| have sone questions about those as well.

CHAI RPERSON SUI NA: Ckay. Thank you,

Ms. Lackner. Appreciate your tinme. That's all for now,
Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Thank you, Madam Chair.
Vice-Chair Trujillo-Davis, do you have questions?

VI CE- CHAIR TRUJILLO DAVIS: | do not at this
time. Thank you, Ms. Lackner, for your testinony.

HEARI NG OFFI CER ORTH: Thank you. Menber Cates?

BOARD MEMBER CATES: Yeah, one qui ck question
here. |It's kind of a broad question, and thank you for
testifying, Ms. Lackner. So did | hear you say sonething
along the lines of one way to ook at this is not as a
cost, but perhaps as a capital investnment? Did you go
there? Did | hear you say sonething |like that?

M5. LACKNER: |I'mnot -- |'mnot sure.

BOARD MEMBER CATES: Did your work | ook at the,
you know, the waste associated with | eaky infrastructure
across the Perm an and whether there was any cost --
whet her there's any, you know, capital payback from you
know, repairing this | eaky systenf

M5. LACKNER: Yes. Yes, thank you for

clarifying. Yes, | noted that sonme of these control
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nmeasures woul d decrease net hane em ssions, which woul d
i ncrease revenue for those oil and gas facilities.

BOARD MEMBER CATES: Yeah, that's all | had.
That's what | thought you said, so | just wanted to make
sure. Thanks very nuch.

M5. LACKNER:  Uh- huh.

HEARI NG OFFI CER ORTH:  Menber Bitzer?

BOARD MEMBER BI TZER: Do you have any -- thank
you, by the way, for your testinmony. Did you have a job
| oss estinmate of your own since Dunhami s data seens a bit
hi gh?

M5. LACKNER: No, that is not sonmething | | ooked
at .

BOARD MEMBER BI TZER: That was ny only question
Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Thank you. Menber -- or
do we have Menber Duval? | don't think so. Menber
Garci a?

BOARD MEMBER GARCI A:  No questions. Thank you
ma' am

HEARI NG OFFI CER ORTH: Thank you. Menber Honker?

BOARD MEMBER HONKER: No questions. Thank you

HEARI NG OFFI CER ORTH: Thank you. Let's see.
Ms. Paranhos, will there be any redirect?

V5. PARANHOS: No need for redirect or
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surrebuttal. Thank you, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Al right. Well, thank
you and thank you very much, M. Lackner, for your
testinony. | think we need a break. Shall we break until
3. Terrific. See you then.

(Recess taken from2:42 p.m to 3:00 p.m)

HEARI NG OFFI CER ORTH: Let's conme back fromthe
break, pl ease. Ms. Katz, if you would please, | believe
we're noving to the next topic.

M5. KATZ: Madam Hearing O ficer, | believe
M. Hiser said that M. Dunham woul d have sone
surrebuttal .

HEARI NG OFFI CER ORTH: That's right. |1'msorry,
M. Hi ser, for forgetting.

MR H SER. That's okay. 1t's been going on for
a while.

HEARI NG OFFI CER ORTH: Is this -- is this a good
time then for M. Dunhanf

MR H SER Yes, | think M. Dunham should still
be with us.

MR. DUNHAM Yes, and | hope | have a better
m cr ophone now.

HEARI NG OFFI CER ORTH: It seens a little clearer,
keep your voice up though.

MR DUNHAM | will. | wll keep it up, yes.
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HEARI NG OFFI CER ORTH. Thank you. M. Hiser?

MR. H SER. Thank you, Madam Hearing O ficer.

SURREBUTTAL DI RECT EXAM NATI ON OF JOHN R DUNHAM
BY MR H SER

Q M . Dunham wel come back for your surrebuttal.
Just a rem nder that you remain under oath in regard to
this testinony. Did you hear the testinmony of Ms. Day and
M. Pal ner?

A Yes, sir, | did.

Q And did you hear their discussion of the
annual i zed cost of 215 million dollars per year?

A Yes, | did.

Q And is it your understanding that that woul d be
the cost basically over -- if you were to take the capital
costs and divide it over 15 years, instead of a shorter
peri od?

A | " mactual |y sonewhat confused by what they were
presenting. At one point they said the cost was 1.7
billion, and at one point they said 1.1 billion. If |
take the 210 mllion, you know, and take it across 15
years, that's 3.2 billion -- (unintelligible.)

HEARI NG OFFI CER ORTH: M. Dunham |'m sorry.
Hold on. M. Dunham I|I'msorry. | think the court
reporter was able to capture very little of that.

COURT REPORTER: Right.
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MR DUNHAM 'l try to slow down.
COURT REPORTER Listen, M. Dunham | need you
to | ook up when you speak. Part of mne, | read |ips.

need you to sl ow down, please.
MR DUNHAM  Okay.
COURT REPORTER: So please don't go so quickly.
A Al'l right. The answer to the question was |'m

not sure. There were a nunber of different cost figures

di scussed. One was 1.7 billion, one was 1.1 billion, and
then there was a discussion of, | think it was 210 mllion
per year over 15 years, or maybe five -- |I'mnot actually

sure what the cost nunber is.

Q (BY MR H SER) And did you estimate if you took
the 15 years tinmes the 210 mllion, what type of nunber
woul d that give?

A It conmes up to 3.2 billion in nomnal dollars.

Q Okay. And did you prepare sone surrebutta
testinmony in response to the witten rebuttal testinony of
M. Palnmer, M. Powell and Ms. Day?

A Yes, sir, | did.

Q And did you prepare sone slides to help wal k us
t hrough that surrebuttal testinony?

A | do have sone slides if | could nake the sharing
t hi ng wor k.

Q kay. Let the Hearing Oficer re-enable you
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CHAI RPERSON SUI NA:  Madam Hearing O ficer, | just
want to ask a quick question: were those slides also
di stri buted?

HEARI NG OFFI CER ORTH. Again, we got a nunber of
slide presentations last night sent to us via email. Pam
| suspect would have forwarded that to you

|f she did not -- Pam wll you confirmthat you
either forwarded it to the Board or do that now? She may
have stepped away. Can | just ask, Madam Chair, did you
get any emmil|l slide presentations |ast night?

CHAI RPERSON SU NA:  No, we didn't. And so that's
why | was just asking, just so | can confirmthat the
Board and ny fellow Board nenbers have access to that as
wel | .

HEARI NG OFFI CER ORTH: Okay. So | will forward
t hose to you

MR HSER W will be happy to wait, Madam
Hearing O ficer, until you can get that sent.

HEARI NG OFFI CER ORTH: (Ckay. Hold on just a
second.

MS. KATZ: M. Hiser, was that -- was this
Power Poi nt -- was the slide included in the sanme Dunham
summary of testinony?

MR HSER It is. |It's the part back of that

t esti nony.
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MS. KATZ: Ckay. Thank you.

MR. H SER. So, Madam Hearing O ficer and other
Board nenbers, it wll be in the Dunham Power Point, and it
will be starting at the slide called surrebuttal, which
I|"mnot quite -- looking at the thing it says it's slide
seven in that packet.

BOARD MEMBER HONKER: | believe we -- we do have
t hat slide packet.

MR H SER G eat.

BOARD MEMBER HONKER: Pam sent it around earlier

t oday.

MR, H SER. Ckay. Thank you, Menber Honker.

Ms. Oth?

HEARI NG OFFI CER ORTH: | don't have to send it
then unless -- can you find it, Madam Chair? | believe it

was originally sent by Brandon Curtis.

CHAI RPERSON SUI NA:  Yes. Yes, we got it earlier
t oday.

HEARI NG OFFI CER ORTH: Ckay. G eat.

CHAI RPERSON SUI NA:  Thank you.

HEARI NG OFFI CER ORTH: Go ahead, M. Hiser.

Q (BY MR H SER) So, M. Dunham did you prepare

sone responses to the questions and concerns that were
raised by M. Powell, M. Palner and Ms. Day?

A Yes, sir, | did.
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Q Wul d you |ike to wal k us through your response
to sonme of those concerns?

A O course. Just in sunmary in general, there
were three concerns with the work that we conducted. The
first was that our well count nunmber was -- was not
correct, which I take full responsibility for. | |ooked
over the data and | definitely interpreted it incorrectly.

The second was that our cost nunbers were way

too -- were high, and the third was the timng that we
used to -- to put to the nunbers.
HEARI NG OFFICER: |'msorry. M. Dunhanf

MR. DUNHAM  Yes, ma' am

HEARI NG OFFI CER ORTH: M. Dunham your voice has
gotten very nuddy again and | think you are speaking a
little too fast.

MR DUNHAM |I'msorry. |Is this better?

COURT REPORTER: WAit. Is it possible for you to
call in on the phone? Wuld that be okay?

MR. DUNHAM  Wbul d sonebody give ne the -- is it
on the sane sheet?

MR H SER | believe, M. Dunham that according
to Vice-Chair Trujillo-Davis, if you go to the three
little dots, it may give you -- under "switch audi 0" an
option to have a phone nunber call or a nunber to call.

MR. DUNHAM Let nme see. (Unintelligible.)
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MR H SER. So on ny screen it's right next to
the red X that woul d take you out of the platform
MR. DUNHAM Cot it.

MR. H SER  Okay.

MR DUNHAM |I'mterribly sorry. That's an
option that | have to stop sharing the screen, | think.
kay. I'mlooking for three dots. Yes. Swtch audio?

MR, H SER:  Yes.
MR DUNHAM GCh. CGot it. | will be right back.
MR. H SER. Go ahead and | eave your conputer on
because we' Il still want to see your slides.
MR. DUNHAM Am | here?
MR H SER  Yes.
MR. DUNHAM Ckay. | hope you can hear ne now
MR. H SER. Yes, the court reporter has her
t hunbs up.

Q (BY MR H SER) And so if you could put your
slide deck back on the screen, we will be ready to go.

A |"mterribly sorry about that. Okay.

Q Si nce you had responded that there were three
concerns that you had seen expressed, and you were wal ki ng
us through your response.

A Correct. The first was -- the first concern was
that the nunber of operational wells that we included in

t he nodel was incorrect, and that is actually -- | | ooked
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back at the data, and that is nmy m stake.

The second was that we used a five-year cost -- a
five-year period for our net present value rather than a
15-year period, which the reason EPA uses that is because
that's outlined in the B-OMB circular on regul atory
i npact analysis. W use five because that's when nost of
t he operational production of nost oil and gas wells
occurs.

And then the third was that we had actual cost
nunbers that were not correct. So | reran the analysis
using the 47,937 oil and natural gas wells that were in
Exhibit 19 on page 3. | believe that was -- that was
ERG s nunber, though it's close to what M. Powel |l was
di scussi ng.

| then used an overall cost nunber of 1.7
billion; | understand now it mght be 1.1, it mght be --
| used 1.7. And I ran the sanme exact nodel and | canme up
with a very different |oss nunber, obviously, because al
nodel are based on assunptions. So we -- the new | oss
nunber woul d be about 41 percent of currently operating
oil and natural gas wells woul d becone unproductive under
t hose assunptions, and the other assunptions in the nodel
woul d result in a reduction of about 7 percent of oi
production and about 13 percent of natural gas production

in the state, which would represent about a 9.5 reduction
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in production in value terns. And that would have still a
pretty significant econom c cost on the state.

There woul d be about 2000 jobs | ost, about 423
mllion in reduced economc activity in the state, and a
| oss of state and |ocal taxes of about 14.3 mllion a
year, again, not including the -- the royalty paynents.

And if | can get this to work. So just in
general, just in response, the conplaints that were nade
of ny analysis, which | very nmuch appreciate, it's -- it
is difficult to -- to analyze sonething when you don't
have the nodels in front of you. But ny analysis relied
solely on cost data provided by actual oil and natural gas
conpanies via the New Mexico G| and Gas Associ ati on.

| believe other wtnesses have testified or wll
testify about that the ERG and NMED cost estimates nmay not
be accurate. [I'mnot going to -- | can't tell you either
way, |'mnot an engineer. But even using the well data
and cost nunbers that were in the testinony, the inpact is
still quite significant and the rule will cost sonewhere
between 1.1 and nmaybe 3.2 billion dollars.

The nodel s that we use are very standard nodel s.

The cost nodels are all devel oped based on | MLANs,

i nput/out put nodel which is widely used. It's how you
devel op production functions. |'ve been doing this for 30
years, it's howthis is done. And all of -- all of ny
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data, all of nmy nodels are open architecture. Nobody
call ed ne and asked ne about any of these assunptions or
where the data canme from but it is -- I'mnore than happy
to answer questions about that. So that's the sum of
my -- of ny surrebuttal -- of ny surrebuttal testinony.
Q So, basically, in summary, you took the nodel
you took the revised well counts that were provided by the
ERG folks in their rebuttal and you placed it in their
nodel and then based on that, this would be the new
cal cul ation that you have on the slide just before this?
A That woul d be -- yeah, these nunbers on this --
on this slide here.

Q Ckay. Thank you, M. Dunham

MR, H SER. | guess, Madam Hearing O ficer, |
think it mght be useful -- he tal ked through all of
these, but it mght be useful to make this -- mark this as

NMOGA Exhi bit 57 just so that the Board would have it in
tabular format rather than having to try read through it
in testinony.

HEARI NG OFFI CER ORTH. All right. Thank you.
Let ne pause for a nmonment in the event that are objections
to admtting this as Exhibit 57. Hearing no objections,
Exhibit 57 is admtted. Thank you, M. Hiser.

(NMOGA Exhibit 57 received into evidence at this

time.)
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Q (BY MR H SER) I'mrenm nded that | had one nore
gquestion. So, M. Dunham there was sone di scussion
earlier about doing a |arger cost/benefit anal ysis that
| ooked at the broader inplications of a rule like this
froma societal basis. D d you refer to that as nore |ike

a regul atory inpact anal ysis?

A That woul d be a regul atory inpact anal ysis.
For -- for large federal rules those are required by the
O fice of Managenent and Budget and there's a -- there's a

whol e format on how those shoul d be conducted, the Kkinds
of assunptions that are used, what needs to be present ed.
And a | ot of what was being discussed in the rebuttal --
inthe earlier testinony had to do with doing a regul atory
i npact anal ysi s.

Q Right. And in your experience, is that typically
done by the regulated industry or is that usually done by
t he governnental agency proposing the rule?

A The federal government requires it. |'mnot
honestly sure about New Mexico's requirenents, but it's
usually done -- it would be done by those proposing the
rul e.

Q Ckay. Thank you.

MR. H SER. That does conplete ny testinony now,
Madam Hearing O ficer -- or our testinony of M. Dunham

t oday.
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HEARI NG OFFI CER ORTH. All right. Thank you,
M. Hiser.

Ms. Katz, do you have questions of M. Dunhanf

MR. DUNHAM Can | stop sharing the screen now?

HEARI NG OFFI CER ORTH: Wl |, let ne ask Ms. Katz.
WIIl you be referring to the slides?

M5. KATZ: No, | will not.

HEARI NG OFFI CER ORTH:  All right. It seenms to ne
we could -- there you go. Thank you. Go ahead, M. Katz.

MS. KATZ: Thank you.

SURREBUTTAL CROSS- EXAM NATI ON OF JOHAN R DUNHAM
BY MS. KATZ:

Q Thank you, M. Dunham | just have one question
Are you aware that the New Mexico Air Quality Control Act
does not require the Departnent to do a regul atory i npact
anal ysis for a rul emaki ng under the provisions regarding
ozone control ?

A Yeah, as | said, I"'mnot -- |I'mnot sure about
New Mexico's rules, but the federal governnent woul d have
to do one for this, but I'mnot sure about any individual
st at e.

MS. KATZ: Thank you, M. Dunham That's all
have.
HEARI NG OFFI CER ORTH. Thank you. Ms. Fox, do

you have questions?
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M5. FOX: Thank you, Madam Hearing O ficer.

have a coupl e.
SURREBUTTAL CROSS- EXAM NATI ON OF JOHN R DUNHAM
BY M5. FOX

Q Hell o, M. Dunham M nane is Tannis Fox; |
represent a nunber of organizations in this proceeding.
And | was wondering if you could put up the slides that
you just had up, please?

A | can do that, | believe. This one?

Q Yes, thank you very much. First, I1'd like to ask
you accept as accurate M. Powell's well count numnber of
approximately 47 or 48,000 wells that this --

A | woul d agree.

Q -- that the EIB's rule would apply to?

A Yes. Yes, ma'am | think M. Powell would be the
expert on -- on that particular count.

Q And then, did you -- based on that new well
count, did you redo your total cost nunmber from Table 1
whi ch you estimated the total cost for the EIB rule would

be 3.8 billion?

A Not -- not for this particular surrebuttal.
It's -- | could -- | could do that. | used the 1.7
billion which was the nunber in the other -- in the ERG s
testi nony.

Q So you're accepting as nore accurate, ERG s
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initial estimate of 1.7 billion dollars before they
recal cul at ed based on anendnents they're now proposi ng?

A | have no idea if their nunber is accurate or
not, ma'am | have not seen their -- any of their work.

Q | thought you just said that you're relying upon
ERGs 1.7 billion dollar estinate?

A That was in the -- in the rebuttal testinony, to
prepare this particular slide and this particul ar
analysis, | relied on that nunber, though they -- through
they said today that that was not a correct nunber.

Q Ri ght. You understood their testinony that they
had recal cul ated that initial nunber based on anendnents
that they proposed, since they -- since their initial
direct filing?

A Yeah. Yes, that's what they said

Q Okay. So -- so you're relying on the 1.7 billion

nunber, but you don't -- you're not saying that that
nunber is accurate; is that -- is that what you're saying?
A Correct. | have no idea if that nunber is

accurate or not.

Q So, then, based on the new well count that you
have testified is nore accurate or is accurate, you have
not updated your initial costs of 3.8 billion dollars; is
that correct?

A No, ma' am
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Q | f you were to do that cal cul ation,
approxi mately, what woul d your new cost estimte be?

A Appr oxi mat el y?

Q Correct.

A Approxi mately, it would be probably sonewhere
around 2 billion dollars, maybe a little bit nore.

Q And in order to get that estimate, would you
decrease your 3.8 billion dollars by about 47 percent; is
that how you would arrive at that estinmate?

A | -- 1 don't know what the percentage woul d be.

It depends on the split between oil and natural gas wells.

Q Thank you. That's all the questions | have

HEARI NG OFFI CER ORTH: Thank you, Ms. Fox.
Ms. Paranhos, | see you on screen. Do you have questions?
M5. PARANHOS: Thank you, Madam Hearing O ficer.
| just have one line of questioning.
SURREBUTTAL CROSS- EXAM NATI ON OF JOHN R DUNHAM
BY M5. PARANHOS

Q M . Dunham you may have gone over this before,
but I just want to be crystal clear; did your analysis
take into account any of the saved gas that woul d accrue
to operators if they enploy nethods such as | eak detection
and repair, for exanple, that can in sone instances ensure
nore gas is sent to a pipeline, rather than vented to the

at nosphere?
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Q Correct. Any of that natural gas --

A No, | did not | ook at that. No.

Q Thank you. Sorry to talk over you. | think you
said "no." Thank you.
A | said no. [|'msorry.

HEARI NG OFFI CER ORTH: Thank you. M. Jaynes?

MR. JAYNES: No questions, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Thank you. Ms. Devore?

M. Nykiel?

MR. NYKIEL: Yes, | just have a few questions,
Madam Hearing O ficer.

SURREBUTTAL CROSS- EXAM NATI ON OF JOHN R DUNHAM
BY MR NYKI EL:

Q M. Dunham ny name's Matt Nykiel, |1'mhere on
behal f of WIdEarth Guardians. | just want to clarify a
couple of things; I mght have the wong understandi ng.
But you did admit that you made a mistake in the nunber of
wel I s you used as an input that would be subject to the
rul e when you ran your nodel initially; is that right?

A That is correct.

Ckay. And the surrebuttal testinony that you
have up on the screen today, that was shared to all of the

parties late last night; is that right?
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A Did | include any -- any revenue esti nates,
you're saying, fromthat -- fromthat gas?
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A | -- I"'mnot sure when it was sent to the
parties. That was, | believe, done by Counsel.
Q Ckay. D d you create this surrebuttal Power Poi nt

bef ore today?

A Yes, | did.

Q kay. So did you understand that you used a
m st aken nunber of wells in your nodeling before today?

A Yes, | did.

Q kay. And yet, this norning when you provided
your testinmony to the Board, you did not indicate to them
that you understood this mstake at that tine; is that
right?

A No, sir, | did say that ny nunber was not
correct.

Q Oh, you did this norning?

A. Yes, | did, sir.

Q Okay. Thank you very nmuch. That's all the
guestions | had.

HEARI NG OFFI CER ORTH. Thank you, M. Nykiel.

M. De Saillan, do you have questions of M. Dunhanf

MR. DE SAILLAN: | have no questions. Thank you.
HEARI NG OFFI CER ORTH. Thank you. M. Rose?

MR. ROSE: No questions.

HEARI NG OFFI CER ORTH. Thank you. M. Janoe?

MR. JANCE: No questions, Madam Hearing O ficer.
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HEARI NG OFFI CER ORTH: Thank you. M. Butzier?

MR, BUTZIER: No questions.

HEARI NG OFFI CER ORTH: Ms. Cutierrez?

M5. GUTI ERREZ: No questions. Thank you.

HEARI NG OFFI CER ORTH:  Thank you.
M. Col cl asure?

MR. COLCLASURE: No questions. Thank you.

HEARI NG OFFI CER ORTH:  And Ms. W 't her spoon?

M5. W THERSPOON: No questions. Thank you

HEARI NG OFFI CER ORTH. All right. Thank you very
much. |I'mgoing to turn to the Board at this tinme for
their questions. Wile I'"'mdoing that, in the event you
are an attendee rather than a panelist and there is a
gquestion you would have for M. Dunham please reach out
in the Chat.

EXAM NATI ON OF JOHN R. DUNHAM BY THE BQOARD

HEARI NG OFFI CER ORTH. Madam Chair, do you have
guestions of M. Dunhanf

CHAI RPERSON SUI NA:  Thank you, Madam Heari ng
Oficer. | appreciate that. M. Dunham thank you again
for com ng back and clarifying some points that were --
were di scussed earlier by other witnesses. | just wanted
to go back to slide nunber 8, which is the one you' re on
| have a quick question. Here on the slide nunber 8, it

says that there's -- so you have a | oss of operating in
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oil and gas wells, and | understand in previous testinony
that there's a question about how the structure and the
analysis is done. But can you explain to us right now how
you translate the cost to industry and how that results in
your cal culation of the |oss of operating and -- operating
oi | and natural gas wells?

MR DUNHAM Yes, ma'am |'mgoing to -- we're
still sharing the screen, right? Wen -- when -- when we
built this nodel we broke down the costs of oil and
nat ural gas devel opnent, two separate industries into --
into seven categories: exploration, permtting, drilling,
conpl etion, production, transportation and renedi ati on, so
that's the life cycle of a -- of a well.

The nodel is -- the nodel's unit of analysis is
physical wells, holes in the ground, so that's --
everything is based on a per-well nunber. The nunber of
wells, oil and natural gas wells in New Mexico, are
basically lined up fromthe | east productive, what's
identified as a stripper well, to the nost productive.

And that's data that we have fromthe EIA the Energy
| nf or mati on Agency.

And that is put into a big matrix, and the costs
and the revenues fromthose wells, based on the price of
petroleum the well head price, are conpared agai nst each

other, and sone wells are profitable, some are not, and
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this whole matrix of these -- of every individual well is
devel oped. W then take this cost -- this cost nunber,
which in this case basically goes into the -- into the
production side, and we -- we shock the systemw th that

new cost, so that our costs go up while our revenues stay
the sane basically. And sone wells becone nonproducti ve,
t hey become not economcal with those higher production
costs.

And what the nodel does, then, is it starts to
cl ose those wells. As you close those wells, your ability
ratio goes up in the industry, and it closes wells until
it matches the profitability ratio at the begi nning of the
exercise. So you're -- you're -- you're -- it would be
the industry holding itself harmnl ess, basically.

CHAI RPERSON SUI NA:  Thank you for that
expl anation. That's hel pful to understand. | also want
to go -- | have another question. In the assunptions from
the data fromthe ten surveyed conpanies, were the inputs
an average of the data fromthe ten conpanies, or were
t hey the highest point or the | owest point average or
medi um val ues?

MR. DUNHAM They were -- they were both average
and nmedi um val ues. W used average val ues when the
distribution of the answers was fairly normal -- fairly

tight. Wen there were outliers, your averages get -- get
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goofy. Right? So, you know, if you average -- me and
Bill Gates together, our incone is billions of dollars, so

you don't want to use the average, then, because it's
skewed. So in those cases we use a nedian, which is a
m ddl e val ue.

CHAI RPERSON SUI NA:  Thank you for that further
expl anation. And back to slide nunber 8, the significant
econom c |l oss -- excuse ne -- chart.

MR DUNHAM VWi ch one?

CHAI RPERSON SUI NA:  Go ahead.

MR DUNHAM Was it this one?

CHAI RPERSON SUI NA:  Yes, yes. Sorry, | have
mul tiple screens up here.

So in the simlar chart -- or sorry. |In the
sentence in the report -- so in this chart, basically, the
nunber in Table 9 of the report went from about 22.8
mllion dowmn to 14.35 mllion -- or 18.36 mllion, right?

MR DUNHAM Yes. Yes, | believe so.

CHAI RPERSON SUI NA:  Ckay. So -- and then that --

MR. DUNHAM It's roughly half.

CHAI RPERSON SUI NA:  Yeah, yeah. And then that
22.86 referenced in your table, there's a sentence above
that on -- in your report on page 8, that the state
econony would face a 674 mllion |l oss? And then --

MR. DUNHAM  Correct.
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CHAlI RPERSON SUI NA:  And then the state and | ocal

taxes would fall by 2.9 mllion. And so, I'mtrying to
draw a connection back to -- was -- were you able to
calculate the state econony loss -- that 674.2 mllion

dollar loss in relation to also the adjustnments you nmade
for the inpact to state and | ocal businesses and personal
t axes?

MR DUNHAM Yes, na'am Based on -- based on
t hese assunptions on this slide, the loss to the econony
of the state woul d be about 423 mllion dollars.

CHAI RPERSON SUI NA:  Ckay. Thank you for that
clarification. Thank you so nuch. And real quick, one
followup. So included in that 423 mllion, can you just
remnd ne what's included in that assunption or that
cal cul ati on?

MR. DUNHAM  Sure.

CHAI RPERSON SU NA: Is it taxes and additional
| osses?

MR DUNHAM No, that's economic |oss, so the
taxes are separate -- a separate nunber. That's the 14 --
on this table, it's the 14.355 mllion dollars.

CHAI RPERSON SUI NA:  Ckay. And --

MR. DUNHAM The 423 is a loss in sales, so to
speak.

CHAI RPERSON SUI NA:  Oh, okay, loss in sales of
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oil and natural gas?

MR. DUNHAM  Yeah. Yeah, roughly, sales.

CHAI RPERSON SUI NA:  Ckay. Al right. Thank you
so much for that clarification, M. Dunham

That's all | have for right now, Madam Heari ng
Oficer.

MR. DUNHAM  Thank you, na'am

HEARI NG OFFI CER ORTH: Thank you, Madam Chair.
Vice-Chair Trujillo-Davis, do you have questions of
M. Dunhanf®

VI CE- CHAI R TRWI LLO- DAVIS:  Yes, thank you, | do
have a couple of questions. M. Dunham did you -- did
you say that your nunmbers didn't account for | oss of
royal ti es paid?

MR. DUNHAM  Correct.

VI CE-CHAIR TRUJILLO-DAVIS: Okay. |Is there a
reason why you didn't include that nunber? It seens |ike
it would be a significant nunber.

MR. DUNHAM The royalty paynents are, honestly,
not in the nodel that we -- that we built back in 2018, so
they just weren't in there, and that's what we were asked
to use as our base.

VI CE-CHAIR TRUJI LLO-DAVIS: kay. Thank you for
clarifying that. And the other question | had was, |

think you nentioned that you pulled the wells -- let's see
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if I have this correct; you pulled the wells nunber data
fromthe EIA and not fromthe OCD?

MR. DUNHAM O the 47,937 nunber?

VI CE- CHAI R TRUJI LLO- DAVI S Yes.

MR. DUNHAM  Yeah, | used -- | used the -- | used
t hat nunmber from the ERG nunber

VI CE- CHAIR TRUJI LLO- DAVIS:  Ckay. And |
believe -- and | apol ogi ze, | thought the gentleman from
the OCD who testified said the same -- Powel | perhaps.

HEARI NG OFFI CER ORTH: It was M. Powel |, Brandon
Powel | .

VI CE- CHAI R TRUWII LLO- DAVIS:  Yes, M. Powell.
apol ogize. W're starting to get a lot of names in this
hearing. But he stated sone different nunbers for the
OCD, and |I'mjust curious why you used the ElI A versus OCD
data. Was there an availability issue, or was -- can you
kind of just flesh that out for us?

MR. DUNHAM To be quiet honest with you, | --
had totally screwed up ny interpretation of their report
that was online, so | didn't want to do that again. So |
just took this nunmber out of the testinony fromERG It
was -- it was very close. |It's a couple of thousand wells
different.

VI CE- CHAI R TRUWI LLO- DAVIS:  Ckay. Thank you for

clarifying that for ne. | don't have any nore questions.
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HEARI NG OFFI CER ORTH: Thank you. Menber Cates,
do you have questions of M. Dunhanf

BOARD MEMBER CATES: Yeah, one question
M. Dunham | think this has been covered, but | want to
make sure | understand this correctly. So in your
nodel ing and in your formulas, as you crunched the
nunbers, one thing it sounds like you didn't do was factor

in the possibility that this gas that's escapi ng now,

coul d be brought to market under sonme -- you know, under
the provisions we're tal king about here. |Is that right,
which is the -- so the question is, did you include the

potential market gains from captured gases in your
cal cul ati ons?

MR. DUNHAM No, sir, | did not.

BOARD MEMBER CATES: And is -- is -- is -- 1is
there a reason for why that was the case? And |'m i maging
that it's just sinply not discussed in the industry,
per haps, but maybe there's nore to it than that.

MR. DUNHAM It wasn't my conm ssion. MW
commi ssion was to devel op cost numbers. From an
econoni st's perspective, one would -- an econom st would
assune that if it was profitable to capture that gas and
sell it, that the industry would be doing it because
industry's job is to make profits. But | honestly don't

know how t hat works and it wasn't part of our -- our
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conmi ssion to do.

BOARD MEMBER CATES: CGot it. Okay. Thank you for
the testinony. Thanks.

HEARI NG OFFI CER ORTH: Thank you.

MR. DUNHAM  Thank you, sir

HEARI NG OFFI CER ORTH. Menber Bitzer, do you have
guestions of M. Dunhanf

BOARD MEMBER BI TZER: Just one. | want to follow
M. Cates' |ine of questioning there, because | believe we
heard earlier in testinony that the recapture, resale,
recouprment was like 300 mlIlion, potentially. Does that
sound realistic to you?

MR DUNHAM | -- | have no idea, sir. | didn't
|l ook at that. And it would depend very nuch on the price
of gas at the tine.

BOARD MEMBER BI TZER: That's all | have

HEARI NG OFFI CER ORTH: Ckay. Thank you. Menber

Duval ?
BOARD MEMBER DUVAL: No questions. Thanks.
HEARI NG OFFI CER ORTH: Thank you. Menber Garci a?
BOARD MEMBER GARCI A:  Yes, thank you. | just
have one question. So, M. Dunham | appreciate that you
have your -- you're being candid in recognizing the
m st ake on the nunber of wells, | appreciate that very

much, and that you've recal cul ated or given an estinmate.
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So it looks like the cost estimtes between NVED and you

are com ng cl oser together, but they're still -- let ne
see if | have this correct -- NVMED s cost estimate is 1.7
billion and yours is now 2.3; did | get -- did | get that
right?

MR. DUNHAM  Roughly. Roughly that. | didn't --
| don't have that actual -- I'd have to run through that

cost nodel, but, roughly, that.

BOARD MEMBER GARCI A: Ckay. | guess | have one
nore question, is -- one of the things that seens to be in
contention is whether you anortized this cost over 15
years or -- | think you used five years. Could you
expl ain why you used five years?

MR. DUNHAM Yes, five years is pretty nuch the
life of an oil and natural gas well. Roughly, 80, 85
percent of its production occurs over its first five years
for virtually all of these facilities. So that's why I
used five years. Fifteen years is kind of a random
nunber, too. It's just -- again, it is what OB says to
use to di scount when you're doing discounting for future,
you know, future costs or revenues. And that's just to
standardi ze their reports. It's not -- there's no hard
and fast rule why one would use that.

And to be honest, right now, interest rates are

so low, | nmean, | think | used 3 and 1/2 percent, which is
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kind of junk bond rates. It doesn't make a huge bit of
difference if you go out five years or fifteen, because
the interest rate is not really bringing the nunbers down
t hat nuch.

BOARD MEMBER GARCI A: Ckay. Thank you very nuch.
That hel ps. Thank you.

HEARI NG OFFI CER ORTH. Thank you. Menber Honker,
do you have questions of M. Dunhan?

BOARD MEMBER HONKER: No questions. Thank you

HEARI NG OFFI CER ORTH. All right. Thank you.
M. Hiser, will there be redirect?

MR, H SER. Madam Hearing Oficer, I'm-- |I'm
spinning. GCkay. Just one question.

SURREBUTTAL REDI RECT EXAM NATI ON OF JOHN R. DUNHAM

BY MR HI SER

Q And | think, M. Dunham there's confusion about
fifteen versus five years and averagi ng periods. There's
a total cost, right, of capital cost, and you can divide
t hat --

A Yes, sir.

Q -- over five years or you can divide it over
fifteen years. Qoviously, if you divide it over five
years, the cost for each of the five years is greater; if
you divide it over the fifteen years, the cost is less; is

that correct?
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A The annual cost, yes. But the total -- the total
cost really is only going to differ depending on the
di scounting that you do. A dollar in the future is worth
| ess than a dollar today.

Q Correct.

A Soif I'm--if I'"'m-- if |I'mbuilding sonething
ten years fromnow, that's $100 in current dollars, it
will be -- a hundred dollars in nomnal dollars; ten years
fromnowit will be worth | ess today.

Q Right. And so, the major difference, then, is
j ust whatever that discount rate is that you're using?

What ever that discount rate is, yeah.

Q Ckay. And --

A And right now, again, interest rates are very
| ow.

Q Al right. | think -- | know that | amtired of
five and fifteen years issues, so | will end ny
guestioning on that and turn it back over to Madam Heari ng
Oficer.

HEARI NG OFFI CER ORTH: Thank you very nmuch,
M. Hser. And M. Dunham if you would renove your
presentation there.

MR. DUNHAM  Ckay.

HEARI NG OFFI CER ORTH: There we go.

MR. DUNHAM There we go.
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HEARI NG OFFI CER ORTH: Terrific. Thank you.
Ms. Katz?

MR. DUNHAM Geat. Thank you, ma' am

HEARI NG OFFI CER ORTH: Thank you.

There you are. Do | understand fromthe
spreadsheet that we'll be returning to the Departnent for
t he next topic?

M5. KATZ: Yes, Madam Hearing Oficer. Finally,
we will come around to the Departnent for the smal
business facilities definition and provisions topic. The
Department is -- will call Susan Day and Liz -- Elizabeth
Bi sbey- Kuehn as well as -- for the -- for the direct and
rebuttal summary, as well as Brian Pal nmer also for the

rebuttal sunmary.

HEARI NG OFFI CER ORTH:  All right. And wll there

be slides and who will be driving then?

MS. KATZ: | believe there will be, but | can't
remenber. Sorry. | think there are. Maybe --
MS. KUEHN: There are slides that I'll be

sharing. Thank you.

HEARI NG OFFI CER ORTH:  All right. So go ahead,
Ms. Katz. |'ve already sworn all of your w tnesses under
oath, so please go ahead.

M5. KATZ: Let ne just nmake sure they're all on

t he screen. | do not see M. Pal ner at the nonent.
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M5. KUEHN. And | still do need sharing

privileges. Thank you.

M5. KATZ: Okay. So this -- for the Board's
information, this testinony is appearing at -- the direct
testinmony is at NVED Exhibit 102, that's Ms. Day and
Ms. Kuehn's testinony. And then the rebuttal testinony,
whi ch includes Ms. Day, Ms. Kuehn and M. Palner is at
NMED Rebuttal Exhibit 1.

SUSAN DAY AND ELI ZABETH BI SBEY- KUEHN
(Smal | Business Facility Topic)
havi ng been previously duly sworn, were exam ned and
testified as foll ows:
Dl RECT EXAM NATI ON OF SUSAN DAY AND ELI ZABETH KUEHN
M5. KATZ: Ckay. M. Day, let ne start with you
Have you submtted prefiled direct testinmony on the small
busi ness facilities provisions in this proceedi ng?

M5. DAY: Yes, | have.

M5. KATZ: And your full, witten direct
testi mony appears as NMED Exhi bit 1027

MS. DAY: Yes, it does.

MS. KATZ: Do you have any changes to your
witten testinony?

M5. DAY: | do not.

M5. KATZ: And do you adopt your testinony here

t oday?
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MS. DAY: Yes, | do.

MS. KATZ: Ms. Kuehn, did you submt prefiled
direct and rebuttal testinony on the small busi nesses
facilities provisions?

M5. BI SBEY- KUEHN:  Yes, | did.

M5. KATZ: And your full witten direct testinony
appears as NVED Exhibit 102, and your full witten
rebuttal testinony on that topic appears in NVED Rebuttal
Exhibit 1?2

MS. Bl SBEY- KUEHN:  Yes.

MS. KATZ: Thank you. Do you have any changes to
your witten testinony?

M5. BI SBEY-KUEHN: | do not.

M5. KATZ: And do you adopt your written
testinony here today?

MS. Bl SBEY- KUEHN:  Yes.

M5. KATZ: Al right. M. Day, can you pl ease
sumari ze the data anal ysis you conducted for the snal
business facility definition?

M5. DAY: Yes. | prepared the analysis to
provide NVED with information on the revenues and
enpl oynent of the global ultimte parent conpanies --
excuse ne -- of the well owners-operators that woul d be
subj ect to the proposed new ozone rules. And NVED needed

these data as the basis for devel oping the small business
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facility definition

| started with a |ist of 535 owner/operators
provi ded by NVED, which was conpiled fromthe NMVED
equi pnent data and the New Mexico Q| Conservation data.
Excuse ne. Because the small business facility definition
applies to the entity at the highest |evel of ownership in
the corporate structure, | needed to identify the gl obal
ultimate parent conpani es associated with each of these
owner/ oper at or s.

In order to link the owner-operators to their
gl obal ultimate parent conpany, | submitted the list of
535 owner/operators to a vendor called NAICS Associ ati on,
LLC, or NAICS Association. And just to explain, NAICS
stands for Northern Anerican Industry C assification
System

NAI CS Associ ation uses Dun & Bradstreet data to
link each owner/operator to its global ultimte parent
conpany. Dun & Bradstreet is a corporation that provides
financial and other information on businesses. It's
wel | -known for creating a data universal nunbering system
or DUNS nunber, that uniquely identifies nore than 100
mllion conpanies around the gl obe. NAICS Association
| ocates the owner-operator in their database using nanme
and address matching. Once they |ocate the owner/operator

in their database, they know the DUNS nunber associ ated
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wi th the owner-operator.

Usi ng the owner/operator DUNS nunber, they then
attenpt to provide the identity of the global ultimte
parent as well as the global ultimate parent's DUNS, NAICS
code, revenues and enpl oynent. NAICS Association used a
mat ching algorithmto identify each New Mexico
owner/operator or other affected facilities in their data.
This algorithm assigns a | evel of confidence to each
mat ch.

Only matches with a high | evel of confidence were
retai ned, which results in NAICS Associ ati on matchi ng 460
of the New Mexico owner/operators in their data. The
det ai |l ed expl anation of how the matching al gorithm works
can be found in ny direct testinony.

NAI CS Associ ation then identified a gl obal
ultimate parent conpany associated with 460 of the 535 New
Mexi co owner/operators provided by NMED and OCD

HEARI NG OFFI CER ORTH: Ms. Day, are you still
speaki ng?

M5. KATZ: I'msorry. |I'mjust talking to myself
because | didn't unmute nyself. Sorry.

Ms. Day, did you include the federal snal
busi ness adm nistration or SBA size standard for
potentially affected owners and operators in your

anal ysi s?
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M5. DAY: Yes, | did. For context in this
rul emaki ng, | included the SBA size standards for
potentially affected owner/operators and other facilities.
SBA created these size standards to identify conpanies
that qualify for federal assistance prograns.

They're intended to reflect the degree of
conpetition within individual industries so that
| ess-conpetitive firnms would qualify for assistance. SBA
si ze standards vary by industry type as defined by a NAICS
code to reflect the unique conpetitive characteristics of
different industries. 1In some cases, SBA uses a revenue
standard; in other cases, the size standard is based on
t he nunber of enpl oyees.

| used global ultimte parent conpany information
identified for each facility to determ ne how that gl oba
ultimate parent would be classified based on the SBA' s
size definition. In order to do this, | needed NAICS code
revenue and enpl oynent data. Not all global ultimte
parents had both revenue and enpl oynent data. | counted
406 uni que -- excuse ne -- unique ultimate parents with
bot h revenue and enpl oynent data. O the 406 uni que
glo -- excuse ne -- global ultinmte parent conpanies,
found that 355, or 87 percent, neet the SBA definition of
smal | business and 51, or 13 percent, do not neet that

definition.
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The 355 smal |l global ultinmate parent conpanies
are associated with 359 snmall owner/operators and the 51
not small global ultimate parent conpani es are associ ated
wth 77 not-small owner/operators.

M5. KATZ: And did it estimate revenues per well
and total oil and gas per well?

M5. DAY: Yes. | calculated an estimate of val ue
per well using two nethods. For both nethods, | used oi
and gas well production data for New Mexico
owner - operators and other affected facilities fromthe
GO TECH website. These data include information on the
total nunber of wells per owner/operator, as well as the
total thousands standard cubic feet of gas and barrels of
oi | produced by the owner/operator in the 18-nonth tinme
peri od between January of 2019 and June 2020.

Production data were available for 399, or 75
percent, of the 535 owner/operators. In nmethod one, |
estimated average revenue per well for each owner/ operator
by dividing the global ultinmate parent revenues associ ated
with the owner/operator by the total nunber of wells
reported in the GO TECH date for that owner/operator.

In nmethod two, | estimated the average val ue of
the oil and gas production per well for each
owner/operator using dollars per barrel for oil and

dollars per mllion BTU for gas. The prices | used were
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the New Mexico crude oil first purchase price, which was
$45 per barrel; and will note this is a 24-nonth average
over the period of February 2019 to January 2021, and the
Henry Hub natural gas spot price, which was $2.39 for BTU.
This is also a 24-nonth average, but over the period of
March 2019 to February 2021

| estimated the average oil and gas val ue per
wel |l by calculating the total production value, and that's
oil and gas conbined, for all wells owned by each
owner/ operator, then dividing that value by the total
nunber of wells per owner/operator as reported in the
GO TECH dat a.

MS. KATZ: Thank you, Ms. Day.

Ms. Kuehn, turning to you, can you provide the
proposed definition of a small business facility?

M5. BI SBEY- KUEHN: Yes. Under the proposed rule
a small business facility is defined as a source that is
i ndependently owned or operated by a conpany that is not a
sub -- a subsidiary or a division of another business,
that enpl oys no nore than ten enpl oyees at any tinme during
t he cal endar year, and that has a gross annual revenue of
| ess than $250,000. And enpl oyees include part-tine,
tenporary or limted-service workers.

M5. KATZ: And can you provide an overview of the

proposed requirenents of Part 507
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MS. Bl SBEY-KUEHN: Yes. Part 50 is structured in

a way that there is a baseline set of requirenents
applicable to all owners and operators, and then a tiered
set of requirenents that apply based upon the equi pnment or
the source type, the PTE of the equi pnent or source, and
whether a facility neets the definition of a snal

business facility as defined in this rule.

It's inmportant to note that there are nunerous
ways for the rule to apply or to not apply. It's also
inmportant to note if you're in the rule, there are other
applicability thresholds in each section that deterni ne
that, that applicability.

First of all, everyone is required to calcul ate
the potential to emt of equipnent, and have t hat
calculation certified by a professional or in-house
engi neer, and conduct | eak nonitoring and repair
requi renents by specified deadlines, and that nonitoring
frequency is determned by the facility PTE

M5. KATZ: Can you provide an overview of the
requi renents for small business facilities?

MS. BI SBEY- KUEHN: Yes. An owner/operator of a
facility that neets the definition of a small business
facility must conply with those requirenments that | just
listed, and a separate set of requirements in Section 125.

And, again, if a facility does not neet the definition of
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a small business facility, the owner/operator would need
to conply with the other sections of Part 50, to the
extent that those section -- those sections actually apply
to that operation

M5. KATZ: And Ms. Kuehn, can you discuss why
that -- the definition of small business facility is
appropriate in the Departnent’'s view?

M5. BI SBEY- KUEHN: Yes. The Departnent devel oped
the definition of a snmall business facility to recognize
t he uni que chal l enges snall er, independent operators may
face in determning applicability of regul ati ons and

financing the initial and ongoing costs of conpliance.

Both the federal Clean Air Act -- and I'Ill speak
tothis later as well -- and the Board's air quality
permt rules speak -- provide the definition of the snal

business that's simlar to that. And that's the slide
that 1'mon. So let ne just say that again.

The federal Clean Air Act and the Board's air
qual ity construction permt fee regulations at Part 75
contain provisions to the small busi nesses by providing
conpl i ance assistance, and a tiered fee schedul e that
gives a 50 percent reduction in the initial and annual
permt fees. And these prograns were devel oped because
smal | busi nesses frequently lack the financial resources

necessary to evaluate regul ations, and finance those
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costs, and to pay the full cost of recurring permt fees.

MS. KATZ: Thank you. And can you -- can you
summari ze for the Board the basis for the proposed
definition in Part 50 for small business facilities?

M5. BI SBEY- KUEHN: Yes. The proposed definition
i s based upon three principal criteria that hel p delineate
bet ween snmal |, independent businesses and | arge,
vertically-integrated conpanies. The first criterionis
ownership structure, which we used to distinguish
conpani es that are independently owned and operated from
those that are not a subsidiary or a division of another
conpany, from |l arger corporations.

The difference, inportantly, between snmall and
| arge conpani es includes the size of business, the nunber
of enpl oyees, revenue, |egal structures, and financing and
tax requirenents. Small and | arge conpani es nmay operate
within the same industrial sector; however, the
di fferences in how these conpanies operate in their
ability to finance, and its capital, and the well size can
affect their operations.

MS. KATZ: Thank you.

M5. Bl SBEY- KUEHN: The second criterion is the
nunber of staff enployed by the conpany, which is an
i ndi cation of the conpany's personnel and staff resources

capacity, to interpret and inplenent the requirenents of
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the rule. Larger conpani es have the financing capacity to

enpl oy dedi cated environnental health and safety
specialists. Based off that, the staff typically nonitor
t he conpany's conpliance with nunerous state and federal
envi ronment al regul ati ons and ot her regul ations.

Smal | conpani es enpl oyi ng fewer nunbers of
enpl oyees typically do no have the staffing or financial
capacity to finance dedi cated environnmental conpliance
speci al i sts.

And the third criterion is annual revenue. The
Depart ment recogni ze that the cost of conpliance to Part
50 may di sproportionately inpact the small conpanies and
may result in early abandonnment of small busi ness-owned
wells, which, in turn, may result in increased,
uncontrol | ed em ssions from abandoned wel | s.

M5. KATZ: Can you explain how t he Depart nment
devel oped the thresholds in the definition of snal
busi ness facility?

MS. BI SBEY- KUEHN: The Departnent eval uated the
report prepared by ERG and sorted the conpanies by the
annual global ultinmate parent revenue and staffing | evels.
The proposed threshol ds were chosen because the data
conpiled by ERG indicated that those threshol ds bal anced
the cost of conpliance with Part 50 agai nst the conpany's

ability to finance the costs of conpliance, and woul d not
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put the majority of conpanies at risk of becom ng
i nsol vent and therefore cause wells to be abandoned
wi t hout remedi ati on.

MS. KATZ: And can you provide a summary of the
Department's anal ysis and the cost of conpliance for a
representative facility?

V5. BI SBEY- KUEHN: Yes. The Departnent estinated
t he annual average cost of conpliance for a representative
well site, to determ ne the nunber of conpanies that could
fi nance those conpliance costs. A representative facility
was devel oped and was assuned to have eni ssions greater
than 15 tons per year of VOCs; thus, requiring quarterly
LDAR nonitoring, a storage vessel emtting greater than 2
tons per year, requiring a control device, and an annual
i nspection of the storage vessel.

The annual average cost of conpliance for the
representative facility was estimated at $37, 945; based on
an average cost of $32,400 to controlled storage vessel,
around 4,300 for quarterly ozone nonitoring, and 1,100 for
an annual inspection.

M5. KATZ: And can you discuss the results and
conparison to the estinmated total revenue?

MS. Bl SBEY- KUEHN: The Departnent ranked the
conpani es by the GULT revenue, fromthe highest to | owest

revenue, and screened those conpanies that reported 1
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mllion dollars or | ess and $250,000 or less, to deterni ne

how many of these conpanies had per well site revenue | ess
than the estimated cost of conpliance for the
representative facility. The Departnent determ ned that
96 conpanies reported a GULT revenue of 100 mllion
dollars or less and had a cal cul ated revenue per well |ess
t han $37,945. These 96 conpani es operate approximately
9,200 wells or 18 percent of the total wells.

The Departnent then determ ned that 54 conpanies
reporting a GULT revenue of $250,000 and | ess had a
cal cul ated revenue per well less than 37,945. Again,
that's the estimted cost of conpliance for the
representative facility. And these conpani es operate
approximately 4,600 wells or 9 percent of total wells.

M5. KATZ: Thank you. So can you now wal k --
wal k the Board through the proposed requirenments of -- of
the rule in Section 125 for small business facilities?

M5. BI SBEY- KUEHN: NVED det erm ned t he average
annual cost of conpliance for facility nmeeting the small
busi ness definition at $4,300 based on a conservative
gquarterly LDAR nonitoring requirement. According to the
report, few conpanies had a revenue of |ess than $4, 300
per well. NMED proposed the $250,000 threshold as the
revenue threshold to nmeet the snmall business definition.

Ei ghty-two conpani es that operate those 4,500
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wells would qualify as a snmall business facility under the

threshol d established in the rule; 15 percent of the total
nunber of conpani es subject to Part 50 woul d be consi dered
owners or operators of small business facilities; and 9
percent of the total wells would be consi dered snal
business facilities.

We al so estimated revenue froma well producing 7
and 1/2 barrels of oil per day, to give the Board an idea
of what those annual estimated revenues are for sone of
the smaller wells. That arithnetic is available here. W
have estinmated 7 and 1/2 barrels of oil per day, 365 days
a year, at $60 a barrel of crude oil as $164, 250 per year,
or $450 per day. And conparing this estinmated revenue
with the estimted cost of conplying with the snal
busi ness provisions of Part 50 woul d cost conpanies
approximately 2.6 percent of their total revenue to
conpl y.

And this estimated cost of conpliance again, for
the representative facility, was 37,945; as a percentage
of the total estimated revenue i s approximtely 23 percent
of total revenue.

MS. KATZ: Thank you, Ms. Kuehn. And at this
point -- oh, there, sorry, you're not finished.

MS. BI SBEY-KUEHN: No. Yeah, and so, here, we

have the definition of the small business facility as
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previ ously discussed, and we have the section of the rule,
125, that contains the provisions for those facilities
that qualify as a small business.

And so, as you can see, the owners and operators
are required to ensure that all equipnent is operated and
mai nt ai ned consi stent with manufacturer specifications.
The owner/operator is required to cal cul ate VOC and NOx
em ssions fromthe facility on an annual basis, and that
cal cul ation shall be based on the actual production or
processing rates of the facility.

W al so require in a conpany-w de dat abase to
track OVC and NOx em ssions for all subject sources. And
to conply with the requirenents of the nonitoring
requi renents of Subsection C or D of Section 116, which
we'll hear later in this rulemaking hearing. Those are
t he provisions of fugitive em ssions and | eak detection
requirenments.

The recordkeepi ng requirenments include an annual
certification, denonstrating that the conpany continues to
neet that definition; the cal cul ated annual em ssions from
each facility in a conpany-w de annual VOC and NOx
em ssion calculation for all subject facilities. And the
reporting requirenment includes the reporting of the

initial small business certification within 60 days of the

effective date of this part, and then by March 1lst each
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MS. KATZ: Thank you, Ms. Kuehn. And | do want
to ask you if -- if we received any -- fromany of the
other parties, if any -- if they suggested any changes to
our -- to our thresholds in the snmall business definition,
or if they -- or if they took issue specifically with the
data that we provided associated with that definition in
their -- in any of their direct or rebuttal testinony?

MS. BI SBEY-KUEHN: No, the other parties have not
provi ded specific feedback on the cost estimates that we
have prepared, the thresholds that have been set. W have
request ed feedback on the definition and the concept
nunmerous tinmes, and we have not received that engagenent
fromthe other parties.

And we really do need engagenent with this
concept in order to right-size this definition. And
wi t hout that engagenment, it has been -- it has not noved
t he concept forward in any neani ngful way.

M5. KATZ: Thank you. That is all for the
summary on the direct and rebuttal.

HEARI NG OFFI CER ORTH: Ms. Katz, Ms. Kuehn and
Ms. Day, we will turn to questioning.

Ms. Fox, do you have questions of the panel ?

M5. FOX: No questions. Thank you, Madam Hearing
Oficer.
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HEARI NG OFFI CER ORTH: Ms. Paranhos?

MS5. PARANHOS: Thank you, Madam Hearing O ficer.
| have no questions.

HEARI NG OFFI CER ORTH: Thank you. M. Jaynes?

MR. JAYNES: Thank you, Madam Hearing O ficer.
We have no questi ons.

HEARI NG OFFI CER ORTH: Thank you. Ms. Devore?
May not be with us.

M. Nykiel?

MR. NYKIEL: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. M. De
Sai |l [ an?

MR. DE SAILLAN. No questions. Thank you.

HEARI NG OFFI CER ORTH. Thank you. M. Hi ser?

MR. H SER. Madam Hearing O ficer, | just have
one question, | think, probably for M. Kuehn.

CROSS- EXAM NATI ON OF ELI ZABETH BI SBEY- KUEHN
BY MR HI SER

Q Ms. Kuehn, when you were looking at this, did the

Departnment gi ve any consi deration, or how did you address
under 14-4A-3 Subsection E. of the New Mexico Statutes
Annotated, the state statutory definition of a snal
busi ness neans a business entity, including affiliates,
t hat enpl oyees 50 or fewer full-tinme enpl oyees. And using

that 50, conpared to the 10 that you ended up with?
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A Certainly. And -- and |'m not exactly sure what

statute that -- is that the state small business statute?
Q It's the state -- yes, it's the state Smal |
Busi ness Regul atory Relief Act. I'msorry, | should have

told you -- said that at the beginning.

A Sure. Thank you. Yes, and so that does provide
an exanpl e of one threshold that has been established
under state statute and that nay be appropriate in certain
publ i cati ons.

Here, we need to bal ance the need for strong
em ssion reductions with the nunber of conpani es that
woul d qualify as a small business. So this was really
tailored toward the conpani es that we have operating here.

Q Did you | ook at what would -- how many conpani es
m ght qualify under this alternative 50 enpl oyee, fromthe
state act definition?

A | think that may be covered in another question
in the next round of surrebuttal.

Q kay. Thank you. We'Ill |ook forward to that
then. Appreciate, as always, your insights. Thank you.

HEARI NG OFFI CER ORTH: Thank you, M. Hiser.
M. Rose, do you have questions?

MR. ROSE: | do.

CROSS- EXAM NATI ON OF ELI ZABETH BI SBEY- KUEHN

BY MR ROCSE:
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Q Let ne nmake sure that -- | don't know if | ought
to let you see ne on video this late in the day. But |'m
not sure exactly who this should go to, so I'll let
Ms. Kuehn or Ms. Day deci de between them how to answer
this. M understanding is that the proposal is predicated
on two pieces: the nunber of enployees and the -- and the
gr oss revenues.

As to the nunber of enpl oyees, does the rule
define, or have you eval uated what -- what would
constitute an enpl oyee for purposes of this section?

A We have included in the definition what should be
consi dered enpl oyees.

Q Could you -- would that include contractors --
contractor enpl oyees?

A It would not, | believe, include contract
enpl oyees. | don't believe that was the intent, to
i ncl ude contract enpl oyees.

Q For exanple, if a conpany were to decide that a
function that could be performed by an enpl oyee of the
conpany, but decided to contract that responsibility to a
third-party contractor, would the third-party contractor
and their enpl oyees count toward the count of nunber of
t he enpl oyees?

A | think we'll have to -- | don't have an answer

for that right now | think I'll have to think about that
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guestion and return to that question.

Q Thank you. In terns of the gross revenue
provision that | think you explained, or Ms. Day did, the
assunptions that went into that, and | think you testified
that there would be a certification that would be
performed by these conpani es on an annual basis.

Is that -- I"mjust trying to figure out if, for
exanple, the price of the commodity was such that they
exceeded the gross revenue threshold in a given year,
would -- if they could not certify that they were a small
busi ness at the certification point, would that -- would
then they be in violation for the previous year, and not
adhering to sone of the requirenents, or would the
responsibility be prospective fromthat point on, until
the next year? 1It's not clear exactly when the obligation
to meet requirenents, that they would be exenpted from
woul d suddenly becone applicable.

A Thank you for that question. And that's exactly
the type of issue that we needed feedback on when we
devel oped this concept. And there are certainly ways to
resolve that, with indexing with the market, with the
comodity price, or other options.

But that, we sinply have not received any
engagenent on this concept and so we have not been able to

ki nd of address those -- those questions.
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Q | take it, Ms. Kuehn, you've not referred to
M. Davis's rebuttal testinony or the discussions that
your counsel has had with nme concerning that definition
as bei ng engagenent ?

A We haven't received significant and nmeani ngf ul
engagenent on data in any way. There nmay have been
conversations |I'mnot aware of that occurred between
counsel, but I'mnot privy to those conversations.

Q And | take it, that the small business staff
initiative that you're proposing or that you did propose
was -- was first avail abl e when the Departnent proposed
its rules to the Board, correct? The discussion -- a
version of these rules, that was out earlier, initially
before the Departnent's petition, to not have any simlar
smal | busi ness exenptions, did it?

A It did not.

Q kay. So did the Departnment engage with the
i ndustry or the affected -- potentially affected smal
busi nesses when it originally decided to propose this
smal | busi ness definition?

A W did not specifically engage with snal
busi nesses on the concept.

Q Ckay. Thank you.

And -- and with respect to the enpl oyee nunber

cut-off, it wasn't clear, and maybe | just mssed it as to
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why t he deci sion was made on the cut-off nunmber that --
that you're proposing here. Were that canme fronf

A The ten enpl oyees, again, was a proposal to be --
meant to be a starting point on this definition, with the
expectation that the owners and operators of the
st akehol ders woul d engage with the definition. That --
the permtting regulation that | cited previously has that
sanme enpl oyee threshol d.

Q But -- but those are -- those thresholds only
apply to facilities that are subject to the permtting

program correct?

A That's correct.
Q As it currently exists?
And do you know what -- whether nost well sites,

in fact, qualify for permtting or are subject to air
quality permtting under Part 727

A It depends on the production and equi pnent and
em ssi ons dat a.

Q Have you eval uat ed what percentage of those wells
are currently subject to either the NO or the permtting
requi renents?

A W do -- we do have that. | don't have those
nunbers right in front of nme, but we could provide
t hose -- that data.

Q Gkay. Thank you.
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MR. ROSE: | have no further questions, Madam
Hearing O ficer.

HEARI NG OFFI CER ORTH: Thank you, M. Rose.

M. Janoe, do you have questions?

MR. JANCE: No questions, Madam Hearing O ficer.
Thank you.

HEARI NG OFFI CER ORTH: Thank you. M. Butzier?

MR. BUTZIER  No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. Ms. Qutierrez?

M5. GUTI ERREZ: No questions. Thank you.

HEARI NG OFFI CER ORTH:  Thank you.

M. Col cl asure?

MR, COLCLASURE: No questions. Thank you.

HEARI NG OFFI CER ORTH. Thank you. And
Ms. Wt herspoon?

M5. W THERSPOON: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. "Il turn now
to the Board for their questions. While |I'mdoing that,
in the event you are an attendee and woul d pose a question
to the panel, please reach out in the Chat.

EXAM NATI ON BY THE BOARD OF ELI ZABETH BI SBEY- KUEHN
AND SUSAN DAY

HEARI NG OFFI CER ORTH: Madam Chair, do you have

guestions of Ms. Kuehn or Ms. Day?

CHAI RPERSON SUI NA: Madam Hearing O ficer, |
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don't have any questi ons.

HEARI NG OFFI CER ORTH: Thank you. Vice-Chair

Trujillo-Davis?

Vice-Chair Trujillo-Davis, can you hear nme?

VI CE- CHAIR TRUWI LLO-DAVIS: | could hear you, but
|, apparently, couldn't unnute. | don't have any
questions. | apol ogize. Thank you.

HEARI NG OFFI CER ORTH:  All right. Thank you.
Menber Cates?

BOARD MEMBER CATES: No questions. Thank you

HEARI NG OFFI CER ORTH: Thank you. Menber Bitzer?

BOARD MEMBER BI TZER.  Just real quick. Wat is
the fee that you're proposing to waive 50 percent of?

M5. BI SBEY- KUEHN: Thank you, Menber Bitzer.
That reference is to a construction permt fee regulation
t hat exists. And --

BOARD MEMBER BITZER: Is it -- is it a variable
fee depending on factors then?

MS. BI SBEY-KUEHN: Correct. There's not a
rule -- there's not a fee associated with this rule, but
there is a permt -- an annual initial permt fee and
annual permt fee for air permts. And the annual permt
fee is indexed to the CPI

BOARD MEMBER BI TZER: Ckay. So it changes from

year to year, goes up a bit, maybe a bit nore next year.
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And you're proposing to waive half of that for the snal

busi nesses?

M5. BI SBEY-KUEHN: That's not -- that's not
correct. The concept of the small business facility was
that the definition includes two threshold: one is a
revenue- based threshold, and the second is an enpl oyee
nunber threshold. And the limt is ten enployees, and
t hat nunmber of ten enpl oyees was derived from anot her
regul ation, which is the construction permt fee
regul ation. And so we sinply nodel ed that part of the
definition after the construction permt fee regul ation.

BOARD MEMBER BITZER So if | -- if |I'm
under st andi ng your proposal correctly, you propose to
wai ve a portion of that fee for bona fide smal
busi nesses?

V5. BI SBEY- KUEHN: We are proposing to have a
reduced set of requirenments for facilities that qualify as
a small business facility. And there is no fee associ ated
with this rule.

BOARD MEMBER BI TZER: Ckay. | was just trying to
figure out what we were actually tal king about there.
That's all | have. Thank you.

HEARI NG OFFI CER ORTH. Thank you. Menber Duval ?

MEMBER DUVAL: No questions.

HEARI NG OFFI CER ORTH: Thank you. Menber Garci a?
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BOARD MEMBER GARCI A:  Yes. Thank you. | do have

a question for Ms. Kuehn. So what |'munderstanding is
with your proposal on the small business exceptions or
changes for small businesses, you did not receive feedback
fromthe industry in order to nmake changes to the rule?
For instance, in the |last version, which was Septenber
16t h, that does not reflect any feedback fromthe industry
on this provision, right?

MS. BI SBEY-KUEHN: That's correct.

BOARD MEMBER GARCI A: Ckay. So it sounds like
you're getting sone feedback now At |least, M. Rose
suggested sone questions about this. So m ght you, then,
make sone changes to this rul e again, based on the
f eedback you get during this hearing?

M5. BI SBEY-KUEHN: | think we would be very
supportive of making -- right-sizing this definition to
nmeet the intent of the definition, which is to provide a
tiered set of requirenents and provide regulatory relief
for those true small businesses, while also securing the
necessary em ssions reductions. And so this definitionis
i ntended to bal ance those two.

BOARD MEMBER GARCI A: That's all | have, Madam
Hearing O ficer.

HEARI NG OFFI CER ORTH. Thank you, Menber Garci a.

Menber Honker ?
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BOARD MEMBER HONKER: No questions. Thank you

HEARI NG OFFI CER ORTH: All right. Thank you.
Ms. Katz, will there be any redirect?

MS. KATZ: Yes, Madam Hearing O ficer. | have
just a few questions for M. Kuehn.

REDI RECT EXAM NATI ON OF ELI ZABETH Bl SBEY- KUEHN
BY M5. KATZ:

Q Ms. Kuehn, did we make the proposed definition of
smal | business facilities available with our petition for
rul emaki ng?

A Yes, we did.

Q And we made the data on which that definition was
based avail able at the end of May, correct?

A That's right.

Q And so has | PANM had over four nonths to eval uate
that data and the proposed | anguage of the definition and
t he concepts, and provide suggestions to us?

A Yes.

Q And has | PANM had two opportunities to submt

witten prefiled technical testinmony on this -- on this
t opi c?
A Yes.
Q And do you recall any testinony raising the issue

regardi ng contract enployees in either their direct or

rebuttal testinony?
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A No.

Q And has -- has | PANM or any party submtted any
proposed changes to the small business definition in their
techni cal testinony, which is required under the
Board's -- as required under the Board's rul emaking
pr ocedur e?

A No.

Q Do you -- do conversations between counse
constitute testinony that the Departnent and the Board can
take into account when deci di ng what provisions of a rule
to adopt?

A No.

Q Can you explain why the previous approach of
exenpting stripper wells was -- and margi nal wells was
rejected in favor of this small business facility
appr oach?

A Yes. That proposal contained a | ow PTE exenption
and a stripper well exenption, and between those two
exenptions, they sinply left too many em ssions on the
tabl e and exenpted too many wells fromthe requirenents to

reduce eni ssions under this rule.

And this was an -- this definition was an attenpt
to bal ance those two -- those two needs, to provide sone
necessary regulatory relief to act -- to true independent

smal | operators and secure neani ngful em ssion reductions
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fromthose wells

Q And so it wouldn't be true that only smaller
i ndependent operators woul d be owners of stripper wells or
margi nal wells, correct?

A That's correct.

M5. KATZ: Okay. Thank you. That's all | have.

HEARI NG OFFI CER ORTH: Ckay. Thank you very
much, Ms. Katz, Ms. Kuehn and Ms. Day. | know, Ms. Day,
it's been a long day for you, and night. If there's no
reason not to excuse the panel, we will do that. Thank
you, all.

MS. KATZ: | cannot have them excused just yet
because there is surrebuttal on this.

HEARI NG OFFI CER ORTH: (Ckay. Good.

M5. KATZ: So, unfortunately, Ms. Day has to
continue into the wee hours here.

HEARI NG OFFI CER ORTH. Ckay. | neant excuse them
until after we hear fromM. Smtherman and M. Davis; is
that it?

M5. KATZ: (Noddi ng head.)

HEARI NG OFFI CER ORTH.  All right. Geat. So
t hank you, ladies, I'"'mgoing to --

MR, H SER. Madam Hearing O ficer?

HEARI NG OFFI CER ORTH:  Yes.

MR HSER This is Eric H ser for NMOGA. | PA
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New Mexi co has a | ead on snall business issue for industry
and so it mght be best to start with | PA rather than us.
We're sort of nore, nme, too.

HEARI NG OFFI CER ORTH:  All right. And so that
was M. Davis, right?

MR. ROSE: That's correct, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Al right. | trust -- I'm
sure | made hima panelist at sone point. Do | need to
make hima panelists again? No, there he is. Ckay.
Terrific. M. Davis, you're still under oath.

M. Rose, go ahead.

MR. ROSE: Thank you, Madam Hearing Oficer.

JEFFREY " RYAN' DAVI S,
havi ng been previously duly sworn, was exam ned and
testified as follows:
Dl RECT EXAM NATI ON OF JEFFREY "RYAN' DAVI S
BY MR ROSE
Q M. Davis, did you -- we've already qualified you
in ternms of your experience and we've identified yesterday
that you provided direct and rebuttal testinony. Does
your direct testinony, |IPA Exhibit 2, include your
testinony related to the proposed snall business
definition and exception?
A Yes, sir, it does.

Q It doesn't look like his -- there we go.
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And does your rebuttal testinony, which we've

identified -- | think it's been admtted as | PANM 10 --
that includes your rebuttal testinmony with respect to the
smal | business definition and exenption provision?

A Yes, sir, it does.

Q Can you briefly summarize your direct and
rebuttal testinony for the Board, please?

A Yes, sir, | can. So in ny direct and al so
rebuttal | provided ny understanding of the Departnent's
drafted provisions for the small business facility
definition, as well as the provisions for the snal
business facilities. During the direct, we -- we were
unable -- we followed the spreadsheet that was provided,
but it wasn't until we've seen the Departnment's direct
testinmony that we fully understood the analysis that they
undert ook to devel op those threshol ds.

In reviewing the provisions, it's evident that
t he Departnent intended to reduce the requirenents
applicable to small businesses in New Mexico. And | PANM
is supportive of this reduction in requirenents applicable
to small businesses. In stripper wells in the state, we
do not believe that it provided -- that the proposal
effectively acconplished that objective.

And the first thing to note was the ten enpl oyee

cut-off. W felt this was very limting, and testified to
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that effect. And that we felt this would excl ude many of
the smaller operators that are in need of relief from sone
of these provisions. In ny rebuttal testinony, |
referenced the Small Business Regulatory Relief Act, which
M. Hiser brought up earlier, defines a small business as
an entity that enploys 50 or fewer full-tinme enployees.

Moving to the gross revenue cut-off, we also felt
that this was very limting. And our biggest concern with
the gross revenue threshold is that it's tied to commodity
prices, which are dependent on narket conditions. The
variability with conmodity pricing creates a | ack of
regul atory certainty there for the regulated comunity.

W felt like this was -- was not a good neasure of the
profitability of the operators or producers. And that the
gross revenue does not include operating expenses or
capital expenditure that operators and producers are going
to have.

As | nentioned before, it wasn't until | was able
to review the direct testinony of Susan Day, that | fully
understood the extent of the effort the Departnent had
went through to design the thresholds for small business
facility. | do want to conmend the Departnment for the
extensi ve analysis that was perfornmed there. But fromny
under st andi ng, the Departnent established the $250, 000

gross revenue cut-off based on an operator's average wel |
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revenue being |l ess than the cost of conpliance.

So, in essence, what they were doing with that
cut-off was providing relief for operators in which all of
their wells would not be able to support the cost of
conpl i ance, which does provide sone relief for a very
smal | group of operators. It prevents them from being
i nsol vent due to the cost of conpliance, but it doesn't
provi de the appropriate relief for small businesses or
stripper wells in the State of New Mexi co.

First off, the average cost of conpliance that
t he Departnent used or ERG used in the analysis did not
i ncl ude any cost of conpliance with pneumatic controllers
and punps that are in Section 122. And this is sonething
t hat |1 PANM has had significant concerns on and we w ||
address | ater.

Secondly, this only provides relief, again, as |
stated, for conpanies who operate a small nunber of wells,
in which the -- on-average, those wells cannot support the
cost of conpliance. There are many operators, nany
menbers of | PANM who operate a | arge nunber of stripper
wel I s and, you know, operators nmake an econom c deci sion
on a well-by-well basis. W're not going to absorb the
cost of conpliance on one well if it can't support that
cost by another well's revenue.

We ook at wells on an individual basis. And so,
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for that reason, we have significant concerns that there
are thousands of wells that woul d be plugged --
prematurely plugged and abandoned due to the provisions
that are in the proposed rule.

One of the things that | did after review ng
Ms. Day's testinony is, | took a |ook at the well counts
and production data that was used by ERGin their
anal ysis, and ran the sanme gross revenue cal cul ati ons.

And it was very difficult, I found, to find a natura

break in terms of gross revenue. The main takeaway
from-- fromlooking at that data, was, you know, the

hi gher percentage of stripper wells that an operator had,
the higher -- the higher percentage of gross revenue woul d
be taken up for the cost of conpliance.

And -- and we stressed this both in direct and in
rebuttal that we believe this relief needs to be based on
i ndi vidual wells, and that we believe a well's production
and/or potential to emt are better neasures to base the
appropriate relief on. And again, this is due to the fact
that we nake econom c decisions on a well-by-well basis.

MR. BAAKE: Madam Hearing O ficer, | think dean
Air Advocates would like to object to all of this
testinony and nove to strike it on rel evance grounds.
There has been no proposal put forth on this provision by

| PANM or anyone else. It's effectively a stipulated

903

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 3
9/22/2021 EIB Ozone Hearing

904
proposal, the parties have had the chance to suggest

alternatives and | PANM did not, so we think that has been
wai ved. |'mnot sure why we're here.

HEARI NG OFFI CER ORTH. Thank you, M. Baake.

M. Rose, your response?

MR. ROSE: Madam Hearing Oficer, in fact, |PANM
did propose alternatives, including striking the smal
busi ness proposal. The testinony is in response to a
Depart ment proposal, which the Board can consider. It's
not a stipulated proposal; | PANM did not agree to the
proposed regul atory provision and is expressing its
concern to the Board, in terns of the Board nmaking a
deci sion on whether or not to adopt it.

So we don't believe -- we believe it's highly
rel evant and we believe that the testinony should come in.
W think it's relevant to the decision as to whether or
not the Board shoul d adopt the Departnent's snmall business
definition and the exenptions for small businesses as
wel | .

HEARI NG OFFI CER ORTH. All right. Thank you.
M . Baake, the objection is overruled. 1|'d |ike to hear
the testinony and rebuttal.

Go ahead, M. Rose.

MR. ROSE: Thank you.

Q (BY MR ROSE) M. Davis, would you -- had you
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fini shed your testinony and response on your explanation
of your rebuttal testinony?

A No, sir, | have a little -- alittle nore I'd
like to cover.

Q Coul d you go ahead and give the remai nder of that
testi nony?

A Yes, sir. So | was just getting to the proposal
t hat | PANM had put forward. In our direct testinony we
had proposed to strike the small business definition and
its provisions due to the fact that we do not believe this
provi des the necessary relief. After reviewi ng the direct
testinony fromthe Departnent, we canme back and indicated
that we felt like the preproposal draft structure, based
on production and PTE, was the nore suitable structure to
provide relief for small business.

And so that was where -- in rebuttal is where we
made t hat reconmmendation of |ooking back to the relief
bei ng based on a well's production or potential to emt.
One of the things that we noted was the Departnent had put
that in the preproposal draft and then had renpoved it. |In
reviewi ng rebuttal testinony, the reason for renoving that
was they felt that it left a ot of wells unregul ated.

And | -- I, in rebuttal, highlighted the fact
that the requirenents that are set forth there still

subj ect these wells to, as Ms. Kuehn said earlier,
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requi renents for proper operation and mai nt enance of the
equi pnent to reduce em ssions, as well as conplying with
the fugitive requirenents with the | eak detection and
repair under Section 116. And then, in addition to that,
the operators have the requirenents to cal culate, maintain
a conpany-w de database of the VOC and NOx em ssions,

whi | e being subject to the reporting requirenents of

Section 112.
These -- you know, these subsections of the rule
still apply to these wells, but we believe that the best

structure to provide relief is based on the production and
PTE. And these wells would still be subject to regulation
and the associ ated em ssion reductions. And that
concludes ny -- ny sumary.

MR. ROSE: Madam Hearing O ficer, is it
appropriate for -- at this tinme for ne to ask himto
respond to the Departnent's direct and rebuttal testinony
or will that be handled | ater?

HEARI NG OFFI CER ORTH: Ms. Katz, do you have an
opi ni on about that?

M5. KATZ: I'msorry, I'malittle bit confused.

So, M. Rose, are you saying -- so this is
supposed to be the summary of the direct and the rebuttal ?

MR. ROSE: Correct. And ny question is does

this -- am|l permtted to question himin surrebuttal in
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response to others' rebuttal and the Departnment's

testinony here, or would that -- would that occur |ater
after others have given their -- their direct and rebuttal
testimony? Wen -- it wasn't clear to ne exactly how

we' re scheduling surrebuttal at this point, or what could
be | abel ed as surrebuttal .

M5. KATZ: Yeah, it's a little confusing, but |
would think -- so it would typically go that it would be
t he Departnent and then whoever the parties that had al

submitted the direct and rebuttal testinmony, and then we

woul d go in the opposite order for the surrebuttal. [|'m
okay if you want to do that here. | don't knowif -- |
think, | guess NMOGA is -- I'mnot sure if they were

pl anning to put M. Smtherman on.

HEARI NG OFFI CER ORTH: That's mny under st andi ng
fromthe spreadsheet. So if you don't object and
M. Hi ser doesn't object, | would just as soon take his
surrebuttal now.

MS. KATZ: Yes, | agree.

MR H SER That's fine with NMOGA, Madam Heari ng
Oficer. | think it's nore expeditious.

HEARI NG OFFI CER ORTH: Al l right. Thank you very
much. Go ahead. Thank you, Ms. Katz.

Go ahead, M. Rose.

MR. ROSE: Thank you.
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Q (BY MR ROSE) M. Davis, have you reviewed the
rebuttal testinony submtted by the Departnent and ot her
parties in this proceedi ng?

A Yes, sir.

Q And did the Departnent's rebuttal or other
parties' rebuttal testinony on this issue change your --
or IPANM s position on the acceptance and the propriety of

t he Departnent's proposal ?

A No, sir.

Q Coul d you expl ai n, please?

A Reviewing -- I'lIl focus primarily on the NVED
rebuttal here. You know, |ooking at their rebuttal, it's

in Exhibit 1, as we read through there, the Departnent did
not support initially striking of the small business
provisions. And, specifically as | wal ked through their
rebuttal, on page 99, the NVED agreed with | PANM t hat
gross revenues are not a neasure -- a good neasure of
profitability, but pointed back to EPA' s gui dance, where
di rect conpliance costs are sonetines used to conpare

sal es or gross revenues.

Responding to that, you know, while -- while that
practice may be, you know, exist in a general sense, |PANM
does not believe that that's the appropriate inpact
analysis for oil and gas operations in New Mexico. And

t hr oughout review ng testinony, it's evident that the
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Department based a | ot of the provisions within this rule
on Colorado Reg 7. And Col orado Reg 7 does have sone

bl anket relief in there, based on average per-well
production regardl ess of the size of the conpany or
revenue.

And then, simlarly, with Pennsylvania, | think
it'"s worth noting that, you know, Pennsylvani a has
separate regulations for their conventional and
unconventional operations or devel opnent, and with that,

t he Pennsyl vani a regul ati ons provide relief for the
| ow produci ng conventional production. So that's kind of
my general response on -- on the rebuttal.

One ot her thing which has cone out today in
testinmony as well is, is NMOGA nor | PANM provi di ng
testinony addressing the data that was conpil ed by ERG
and that we didn't make any proposal back to the
Department, you know, in ternms of revisions to the
definition.

So, ny response there, you know, the data -- the
review of the data initially was -- was -- was not
sufficient for us to fully understand how t he Depart nent
devel oped the basis for the definition. Again, once | was
able to review the direct testinony there, | was able to
follow the Departnent's anal ysis, but everything that |I've

stated previously still applies.
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W -- we still do not believe that those
thresholds or, really, the basis being on gross revenue is
a good way to provide relief. W're very concerned that
as comodity prices fluctuate, that an operator may find
t hensel ves subject to regulation, and this was included in
ny -- in ny testinony.

Q M. Davis, just for clarification, for those who
aren't necessarily famliar with the jargon, can you
explain the distinction that you drew on the Pennsyl vani a
regul ati ons between conventional and unconventional wells?

A Yes, sir. So nost of the conventional production
woul d be your vertical, kind of, your |egacy production.
As we've noved into the nodern devel opnent, we've noved
into targeting what we call unconventional resource plays.
These woul d be the shell plays where we've gone
hori zontally; we drill horizontal wells and put a
mul ti stage fracture treatnents on those wells.

The distinction in Pennsylvania specifically in
the regulation is, the conventional versus unconventional.
They regul ate the nore nodern, unconventional wells in a
nore strict manner. They're held to much hi gher standards
than the ol der, | ower-producing conventional wells.

Q And with respect to enpl oyees, could you explain
to the Board -- ny understanding is you work for a conpany

that has a limted nunber of enployees. Could you explain
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how that mi ght apply to your conpany or others in | PANW?

A Yes. So we | ooked at the data provided by the
Departnent and | ooking at the conpani es based on the
revenue cut-off, you know, it was difficult to determ ne
how the 250 or the ten enpl oyees, you know, provided
relief for those operators that we consider small -- smal
operators or small businesses in New Mexi co.

| work for a third-generation, famly-owned and
operated conpany here in Farm ngton. W've got 18
full-time enployees, five part-tinme enpl oyees, and we
operate 66 wells in New Mexico. And we woul d consider
ourselves a small business, and we would -- we would not
qualify for that small business exenption.

And then, just as an exanple, there are -- there
are other conpanies that are simlar fam|ly-owned
conpani es that, you know, have over 100 enpl oyees, operate
a thousand wells, but when you |look at their average daily
production, it's in the range of 24, 25 MCF, so they're
operating a bunch of stripper wells. They would not
gualify on either side of this, but if you take their
gross revenue and their cost of conpliance based on the
average of $37,000 or al nost $38, 000, their cost of
conpliance is nore than their gross annual revenue, which,
again, those -- those folks, we feel |ike should see sone

relief. And they're not going to see any relief based on
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this provision being based on the nunber of enpl oyees and
gr oss revenue.

MR. ROSE: Thank you, Madam Hearing Oficer.
have no further questions.

HEARI NG OFFI CER ORTH: Al right. Thank you,
M. Rose and M. Davis. W need a short break before we
begin public cooment. So let's cone back at 5. For those
of you on the platformto offer public coment, 1'I|l be
calling you in this record: Adrienne Sandoval, Anna
Hansen, Linda Burchfiel, Karen Adans and Ant hony Cook.
Let's conme back at 5. Thank you

(Recess taken from4:49 p.m to 5:00 p.m)

HEARI NG OFFI CER ORTH: Let's cone back fromthe
br eak, pl ease.

We' ve reached the 5:00 public comment period.
And public coments -- just a few things about public
coment. It is limted to five mnutes. It is taken
under oath, as with all coment and testinony in this
hearing, and it is accepted through audi o, not video.

| will call you in the following order: Adrienne
Sandoval , Anna Hansen, Linda Burchfiel, Karen Adans, and
Ant hony Cook. In the event there is soneone on the
platformwho did not reach out by email earlier, | am
still happy to take your conment. Please reach out in the

Chat. |If you struggle with the Chat function, please cal
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or text Pam Jones at (505) 660-4305 and we'll get you on

the |ist.
So Ms. Sandoval ? Director Sandoval, | am

unmuting you. Can you hear ne?

M5. SANDOVAL: | can. Thank you. Can you hear
me?

HEARI NG OFFI CER ORTH:  Yes, your voice is comng
t hrough loud and clear. |If you would please spell your

first nane. Sandoval is the comon spelling. Spell your
first nane.

M5. SANDOVAL: It's Adrienne, A-D-RI-E-N-NE.

HEARI NG OFFI CER ORTH: Thank you. If you woul d
rai se your right hand. Do you swear or affirmto tell the
truth?

M5. SANDOVAL: | do.

HEARI NG OFFI CER ORTH. Thank you. | wll start
your five m nutes now.

M5. SANDOVAL: Thank you, Ms. Oth.

ADRI ENNE SANDOVAL,
havi ng been first duly sworn or affirnmed,
gave public conment as foll ows:

PUBLI C COMVENT BY ADRI ENNE SANDOVAL

MS5. SANDOVAL: My nane is Adrienne Sandoval; |'m
the director of the G| Conservation Division within the

New Mexi co Energy, M nerals and Natural Resources
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Departnment. The Environnent Departnent and the Energy,

M neral s and Natural Resources Departnment have been
wor ki ng toget her since early 2019 to devel op conplinentary
strategies to reduce waste and air pollution from New
Mexico's oil and gas industry.

These strategies are designed to neet the state's
climate targets, inprove air quality, and reduce nethane
wast e by ensuring sal abl e resources are captured, which
i ncreases royalties and revenues to the state. The
agencies set out to draft separate, but conplinentary and
nonnmut ual | y exclusive rules consistent with the distinct
statutory responsibilities. EMR s rul es addressed
natural gas waste, while NMED s rul es addressed air
pol | uti on.

The agenci es worked together for nearly two years
and during that time jointly held nultiple neetings with a
di verse group of stakehol ders, convened the nethane
advi sory panel, to create a conprehensive technical
support docunent and net frequently to discuss stakehol der
input in rule devel opnent. This approach enabl ed the
agencies to develop rules that are not duplicative, do not
conflict and do not | eave regul atory gaps.

The two sets of roles are designed to work

together to provide full coverage of the industry to

achieve the climate targets New Mexi cans deserve. EMR s
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rules went before the O Conservation Division in
January, and were approved by the comm ssion in March.
They subsequently went into effect on May 25th. ENWR s
rules require that the upstream and m dstream operators
achieve a 98 percent gas capture target by the end of
2026.

These high-level requirenents will dovetail well
wi th the Environnment Departnent's proposed rules, putting
this state on task to achieving its climte goals while
al so achi evi ng nmeani ngful waste and em ssions reduction.
The Energy, Mnerals and Natural Resources Departnent
support the proposed rul es before the Environnental
| nprovenent Board and encourages the Board to adopt these
rules. Thank you for your tine today.

HEARI NG OFFI CER ORTH: Thank you, Director
Sandoval. It sounded like you were reading froma witten
statenment and |I'mwondering if you' d be willing to send
that to Pam Jones or to ne so that we can share it with

the court reporter.

MS. SANDOVAL: Yes, | can. | can send that to
you.

HEARI NG OFFI CER ORTH. Thank you so nuch

MS. SANDOVAL: Thank you

HEARI NG OFFI CER ORTH: Let ne call then on
Conmi ssi oner Hansen. Conmm ssioner Hansen, |'m unnuting
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you. Can you hear ne?

M5. HANSEN. | can. Can you hear ne?

HEARI NG OFFI CER ORTH: Yes, | can. |If you would
rai se your right hand, please. Do you swear or affirmto
tell the truth?

M5. HANSEN:. | do.

HEARI NG OFFI CER ORTH: Al right. | wll start
your five m nutes now. Thank you.

ANNA HANSEN

havi ng been first duly sworn or affirnmed,

gave public conment as foll ows:
PUBLI C COMVENT BY ANNA HANSEN

M5. HANSEN: Good afternoon. | am Santa Fe
County Conm ssioner Anna Hansen. Thank you to the
Environnmental | nprovenent Board for the opportunity to
coorment. As a local, elected official, it is my job to
make my community a safer and healthier place for ny
constituents. One of the ways we can do that is by
regul ating harnful pollutants fromoil and gas sector.

The EIB should finalize the strongest possible
rules to curb nethane and other industry em ssions to
ensure all New Mexicans can breathe clean air. Santa Fe
County has supported stronger nethane-capture rules
since -- with Resolution 2015-51 and Resol uti on 2018- 28.

And as a strong advocate for human survival on the planet,
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| strongly advocate to cut greenhouse gases.

We need strong rules. And on that point, | would

li ke to coment on how i nprovenents could be nmade to the
rule: protection for frontline communities, and it is
critically inportant that the |eak inspection program
proposed by NMED in July be adopted and that the final
rule is strengthened to protect frontline conmmunities
requiring nore frequent inspections to find and fix | eaks.

Al so, conpletions: The final rule nust
strengthen to ensure New Mexico incorporates |eading
approaches to address pollution during well conpletions.
It should require operators to capture or conbust
em ssions during conpletions, including the initial flow
back stage, as the State of Col orado now requires.

And with pneumatics, the final rule should
strengt hen pollution cutting neasures on pneumatic
controllers, and the second -- the second | argest source
of oil and gas nethane pollution in New Mexico.

NMED shoul d require conpanies to inspect
gas- powered pneunatics for mal function and | eaks, as well
as accelerate the tineline for operators to retrofit
equi pnent with zero bl eed and zero em ssions. Reducing
nmet hane waste and pollution is a key step in Governor
Lujan Gishamls strategy to address air pollution and

climate inpacts caused by the oil and gas facilities.
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The Governor has commtted to enact

nati on-| eadi ng net hane em ssion rules. The proposed NMED
rules will conplenment rules finalized by the New Mexi co

O 1 Conservation Comm ssion, OCC, in March 2021, the bans
of practice of routine venting and flaring at new and

exi sting wells across the state.

Rural communities, tribal communities, children
and the elderly are especially at risk. It is an
environnmental justice issue. A recent analysis nmade it
clear that tribal communities often suffer from
di sproportionately high pollution | evels. New Mexico is
home to the two energy producing regions that are anong
the nation's nost polluted counties: Eddy, Lea, San Juan,
Rio Arriba and Chaves Counties, the five New Mexico
counties honme to 97 percent of the state's oil and gas
wells all -- are all at risk of violating federal ozone
standards of 70 parts per billion.

In closing, we need to create the strongest rules
on ozone and be a | eader for the rest of the nation. W
nmust support the rules NMED has proposed, and make t hem
stronger. | amgrateful for the opportunity to comrent.
Thank you for your service to our community, and | | ook
forward to seeing strong rules being passed. Thank you
very nmuch.

HEARI NG OFFI CER ORTH: Thank you very nuch,
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| ast nane, please.
M5. BURCHFI EL: Ckay.
HEARI NG OFFI CER ORTH:
ri ght hand.
MS. BURCHFI EL:  Yes,
HEARI NG OFFI CER ORTH

your five mnutes now.

Do you swear or affirmto tel

It's BBURGCGHF-I-E-L.

Thank you. Raise your
the truth?

do.

Thank you. [I'Il start

L1 NDA BURCHFI EL,

havi ng been first duly sworn or affirned,

gave public conment as foll ows:

PUBLI C COMMENT BY LI NDA BURCHFI EL

MS. BURCHFI EL: Ckay.

the EIB for this opportunity to comment.

To begin, | want to thank

The Envi r onnment

Departnent's proposed rule to limt ozone precursors is

strong, but

it does need to be strengthened in three areas

in order to protect New Mexicans.

9/22/2021 EIB Ozone Hearing
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Commi ssi oner Hansen.
Let me | ook for Linda Burchfiel. | think I saw
her earlier on the platform There you are,
Ms. Burchfiel. | amunmuting you. Can you hear ne?
M5. BURCHFIEL: Yes. Can you hear ne?
HEARI NG OFFI CER ORTH: Yes. Speak a little
bit -- alittle bit |ouder.
M5. BURCHFI EL: Ckay.
HEARI NG OFFI CER ORTH: I f you woul d spell your
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First, the rule needs to be adjusted to inprove

the area that New Mexi cans who |ive near oil and gas
production breathe. The Anmerican Lung Associ ati on gave an
F grade for ozone to our top oil and gas producing
counties: Lea, Eddy and San Juan in its 2021 state of the
air report.

Neither | nor ny famly lives within a half mle
of wells, but over 100,000 New Mexi cans do. And they have
suffered lung problens for too long. The health of those
famlies is inportant as that of your famly. Production
wells |ocated there will need inspections and | eak repair
nmore often than once a year, to ensure that they are not
| eaki ng ozone precursors.

The second adjustnent is to extend the rule to
capture or conbust em ssions during conpletions of oil or
gas wells, including during the initial flow back stage,
as well as during redevel opnent of an existing well.

Finally, the Environment Departnent should
strengthen this rule to cut pollution from pneunatic
controllers. Conpanies should inspect pneumatics for
mal functions and | eaks and accelerate the tineline to
retrofit equipnment with zero bleed or zero em ssion
pneumatic controls.

In addition to these three adjustnents, | want to

urge the Environnent Departnent to stick to their
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requi renent for annual inspections, even for those wells
with | ow production and assuned | ow potential to emt.
Wil e industry argues that their potential for damage is
mnimal, these lowemtting wells together produce nore
than 60 percent of air pollutants according to John
Gol dstein, of the Environnental Defense Fund.

These proposed regul ations are a good start and |
urge you to strengthen them by requiring nore frequent
i nspections for wells | ocated near homes, and by extending
the rule to include conpletions and redevel opnent, as well
as pneumatic controllers. Thank you.

HEARI NG OFFI CER ORTH: Thank you very much
Ms. Burchfi el

Let nme nove now to Karen Adans. There you are,

Ms. Adans. |'ve unnuted you. Can you hear ne?
M5. ADAMS: | can. Thank you for taking ny
little talk today. | do appreciate --

HEARI NG OFFI CER ORTH: Hold on. Yes. Your | ast
name is A-D-A-M S?

MS. ADAMS: That is correct.

HEARI NG OFFI CER ORTH.  All right. Wuld you
rai se your right hand. Do you swear or affirmto tell the
truth?

M5. ADAMS: | do.

HEARI NG OFFI CER ORTH:  Al'l right. "Il start
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your five m nutes now.
KAREN ADANS,
havi ng been first duly sworn or affirned,
gave public coment as foll ows:
PUBLI C COMVENT BY KAREN ADAMS

M5. ADAMS: (Ckay. | certainly won't be taking a
full five mnutes of your tine, but I do want to question
the logic behind the petition for the regul atory change
regarding the gas and oil sector. The nost inportant job
| have right now is being a grandnother to three
grandchil dren who attend the APS schools. And | know t hat
the gas and oil industry provides in just Bernalillo
County al one, over 400 mllion dollars to these schools.
And the education of our children is already |agging on a
national level, and | don't think we're doing ourselves
any favors by limting the nonetary resources we gain from
this industry.

This industry, you know, it becomes unpopul ar for
real ly unknown reasons, and |I'mnot sure that all of the
science is there to support the conplaints. | think we
can be a leader in this industry. | think they' re always
working to make it nore secure and nore safe, but we need
to provide for our children. W need jobs in our state
and we are, unfortunately, a very poor state.

So if this is sonething that we can continue to
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i mprove on, | think we should limt the armount of

regul ations that are put on this industry. And | thank
you for your tine.

HEARI NG OFFI CER:  Thank you very nuch, M. Adans.

Al right. Let's go to Anthony Cook. M. Cook,
| am unnuting you

MR, COOK: Hello.

HEARI NG OFFI CER ORTH. Hello. If you would
pl ease -- standard spelling on first and |last name. And
woul d you raise your right hand?

MR COOK: Yes.

HEARI NG OFFI CER ORTH: Do you swear or affirmto
tell the truth?

MR. COCK: Yes, | do.

HEARI NG OFFI CER ORTH:  All right. [I'mstarting
your five mnutes now.

ANTHONY COOK
havi ng been first duly sworn or affirnmed, gave public
coment as follows:
PUBLI C COMVENT BY ANTHONY COOK

MR COOK: Ckay. So I'mactually -- currently, |
live in Roswell, so right outside the Perm an Basin. And
|'"'ma teacher now, but | used to work for Departnment of
Health for about five years as a health educator and al so

as nutritionist. And | grew up in Carlsbad, so |'ve grown
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up there ny whole life, been around the whole area. And

it's definitely transfornmed a I ot since |I've grown up
t here.

| mean, at nighttinme, if you just drive outside
the city, it's glowwng fromall the flaring that's going
on there. And so it's a huge difference than when | was a
kid, where you would go out, it's pitch black, you could
see the M1l ky Way just 20 m nutes outside of town, and now
that's not really possible.

Al t hough that's just light pollution, that's one
of the many pollutions or problens that we have, but | do
feel |ike we need stronger regul ations on em ssions and
em ssion standards, and also on who is regulating what's
going on. To ne, the way | see it is nost of the industry
is self-regulated. |If they spill, they report their
spill. They report when they clean it up, they wite the
report, submt it to Santa Fe or NMED, wherever that
of fice may be at, and sonebody just rubber stanps it.

Nobody actually goes out in the field and says, oh, this

conpany cleaned up their own spill. R ght? And the way I
see it is, like, that would be Iike ne self-reporting ny
electric bill or ny water bill every nonth.

If they said | went over a certain kilowatt usage
or so many gallons of water, then | would be fined. Wll,

then, I would never go over, right, because |I don't want
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to be fined. So that's kind of one way | see it.

Anot her thing, too, is that we are also the

cheapest state to drill in, and we have the | east anount
of regulation when it conmes to drilling and our bond price
is also the lowest. | know soneone nentioned that we need

to reduce regul ation, but by increasing regulation and
i ncreasing bond prices, we, therefore, increase the anount
of jobs and revenue that we get fromoil and gas industry.

Ri ght now, the bond price for, like, well areas
is like $20,000 and they can drill nultiple wells on those
sites, and each well to renmediate them could be anywhere
from40- to 80- or $120,000. So whatever that $20, 000
bond didn't cover, we, the taxpayers, then have to foot
the bill. So although sone people nay see it as
detrinmental to the industry, they actually enjoy driving
here because it's the cheapest place.

Wth that, also being said, the Environnent
Department doesn't really have any staff to regulate
what's going on, so although we say all of these things on
paper, | would like to see sonething happen with actual
j obs being put in place, where people want to work and
live in those areas. Because the cost of living is so
hi gh in Eddy County and Lea County, nost of the
Envi ronnment Departnent jobs do not cover the cost of

living in those places. So nost of those workers don't
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want to work for the Environnent Departnent, they'd rather
work for the oil and gas industry, where they're going to
get paid a fair wage.

So there's nultiple factors involved in this
besi des just a piece of paper saying we should increase
regul ation. W have also got to have the boots on the
ground to do it. Another thing that's very upsetting with
this bill is that when they went fromstate to state -- |
mean, not state to state, but city to city, especially in
the Perm an and the San Juan Basin, their big push was
public health and protection of public health, yet there
has been zero col |l aboration with New Mexi co Departnment of
Health or other health agencies or entities.

And New Mexi co Environnent Departnent hasn't done
anything to actively address public health issues, where
in the Perm an Basin or the Southeast region has the
hi ghest cases of asthma, of ER visits for asthma for
children and adults. And this was before massive drilling
and increased drilling operations and fracking in the
Sout heast region. So they knew that there were health --
that there were health disparities in our region, and then
rel ease nore volatile organic conpounds and things |ike
that into the air, to pollute the air nore, and increase
and exacerbate these probl ens.

So there's also these health inpacts that also
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have to be addressed and studi ed, and there should be
sonet hi ng where people can go and get help for being
exposed to toxic substances, volatile organi c conpounds
and things of that nature, especially produced water.

Anot her thing is that produced water can al so
produce pol yfluoroal kyl substances, which are considered
forever substances that never go away. |f anybody woul d
like to do research, you could ook at Clovis Air --
the -- the mlitary base in Covis, the Air Force over
there did a lot of testing with a fire retardant chem ca
t hat has the PFAS chemical or the forever chem cals, and
now there's tons of ranchers and farners whose |ivelihoods
and water is polluted. So they can't drink the water,
they can't use the |ivestock, they can't do everything
because it's polluted with a cancerous substance. This
same substance is in --

HEARI NG OFFI CER ORTH: [I'msorry. M. Cook?

MR COOK: Yes.

HEARI NG OFFI CER ORTH:  Your five mnutes is
approaching. Wuld you wap up, please?

MR. COOK: Ckay. Yes. So this same substance,
this forever chem cal has al so been proven to be present
in produced water, which is actually radi oactive waste and
has tons of toxic chem cals and substances in it, which

often gets poured on the ground or isn't correctly
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di sposed of in our region and could contam nate our water
table. So, thank you.

HEARI NG OFFI CER ORTH: Thank you, M. Cook.

Al right. No one has reached out in the Chat,
so | believe I've cone to the end of public comment for
today. There are nore than two dozen ot her opportunities
for public coment at 9, 1 and 5 each subsequent day of

t he hearing. Thank you, all.

When we broke, we had heard from M. Davis. And | think
if we just have M. Davis's questioning, then we can end
for the day if that's all right with everyone.
Ms. Katz, do you have questions of M. Davis?
And can we get M. Davis back on the screen. There you
are.
M5. KATZ: Thank you, Madam Hearing O ficer.
just have a couple of hopefully really quick questions.
CROSS- EXAM NATI ON OF JEFFREY " RYAN' DAVI S
BY MS. KATZ:
Q So | know that you -- you have -- M. Davis
t hank you for your testinony. | know you've said this in
so many words, but | just wanted to get you to say it one
nmore tine. So | PANM did not actually suggest any
alternative approaches to the revenue or enpl oyee

threshold in the definition, correct? You just -- you

We'll return at this point to the technical case.
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just want it renmoved, and to go back to the -- the
prepetition draft stripper well exenption; is that
correct?
A That's correct.
Q Okay. Thank you. And would you agree that there
are potential-to-emt thresholds that are included
t hroughout the rule in the various provisions, addressing
speci fic equi pnent and processes that would give relief to
| ower-emtting facilities?
A | do. | nean, that's one of the reasons that we
originally proposed the |eading or renoving that
provision. | would say with the exception of pneumatics,
pneumatics is -- well, and the liquid transfer.
Oiginally, there was no applicability threshold for
liquid transfer requirenents, and all wells are subject to
t he pneumatic provi sion.
Q Okay. Thank you, M. Davis. That's all | have.
A Thank you.
HEARI NG OFFI CER ORTH: Thank you. Ms. Fox, do
you have questions of M. Davis?
M5. FOX: Thank you, Madam Hearing O ficer.
do.
CROSS- EXAM NATI ON OF JEFFREY " RYAN' DAVI S
BY M5. FOX

Q Hello, M. Davis. M nane is Tannis Fox and
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represent nine organizations in this proceeding that we

collectively refer to as Clean Air Advocates.
M. Davis, you submtted direct testinony in this
proceedi ng, correct, on behalf of the independents?

A That is correct.

Q And with that direct testinony, you-all filed
Exhibit 1, which is your proposed nodifications to NMVED s
proposed rules; is that correct?

A Yes, ma'am

Q And within that Exhibit 1 within your proposed
nodi fications, you did not propose any anendnents to the
smal | business facility definition, correct?

A That is correct.

Q And then you filed rebuttal testinony in this
proceedi ng, correct?

A, Yes, ma'am

Q And then with that rebuttal testinony, the
i ndependents did not file any additional proposed
anendnents with that rebuttal testinony, correct?

A That's correct.

Q And are you famliar with the EIB' s rule at
20.1.302 A 5, which says -- you may not be famliar with
that citation, but are you famliar with the Board's
requi renent that requires in any Notice of Intent, if a

party wants to propose recomended nodifications to a
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rule, that the party include that |anguage for reconmended
nodi fications within the Notice of Intent?
A Are you asking whether | was aware of that?

Q Yes. Are you famliar with that rule of the

Board' s?

A Yes.

Q In your rebuttal testinony, you nentioned the
definition of the small -- of small business under New

Mexi co statute, correct?

A Yes, ma'am
Q Which is 50 enpl oyees or |ess, correct?
A Yes, ma'am

Q And t he i ndependents have not provi ded any
econom ¢ anal ysis, have you, on the inpact of NVED s
proposed rule on oil and gas operations with 50 enpl oyees
or less; is that correct?

A That is correct.

Q And you haven't proposed to the Board any
nodi fication to the small business facility definition
t hat woul d include that state definition of small
busi ness, correct?

A Correct.

Q Then, also in your rebuttal testinony, you
mentioned the fornmer stripper well exenption that appeared

in a draft of NMED s proposed rule in 2020; is that
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correct?
A That is correct.
Q In your rebuttal testinony, you don't supply any

anal ysis or data or financial analysis for the Board, of
the inpact of NVED s proposed rule on stripper wells, do
you?

A No.

Q And nor do you propose any nodified | anguage to
the small business facility definition that would include
stripper wells, correct?

A Correct.

Q Then, in your rebuttal testinony, you nentioned
the | ow PTE exenption that had been in this previous draft
of NMED s proposed rule, correct?

A Correct.

Q And you-all don't provide to the Board any
anal ysis or data or econonic analysis of the inpact of
NMVED s rule on -- you just called it lowemtting -- |ow
emtting facilities, have you?

A No, ma' am

Q And you haven't proposed any nodified | anguage to
the small business facility for the Board to consi der,
that would include lowemtting facilities, correct?

A Correct.

M5. FOX: Thank you very nuch. That's all the
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guestions | have.

HEARI NG OFFI CER ORTH: Thank you, Ms. Fox.
Ms. Paranhos, do you have questions of M. Davis?

M5. PARANHOS: No questions. No questions, Madam
Hearing O ficer.

HEARI NG OFFI CER ORTH: Al right. Thank you.
M. Jaynes.

MR. JOHNSON: No questions, Madam Heari ng
Oficer.

HEARI NG OFFI CER ORTH: Thank you. And | think
that was you, M. Johnson, right?

MR, JOHNSON: Yes, ma'am |' m speaki ng on behal f
of M. Jaynes.

HEARI NG OFFI CER ORTH: Right. | just wanted the
transcript to be clear.

MR. JOHNSON:. Ckay. Thank you.

HEARI NG OFFI CER ORTH: | don't believe Ms. Devore
iswth us. M. Nykiel?

MR. NYKIEL: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. M. De
Sai |l | an?

MR. DE SAILLAN. No questions. Thank you.

HEARI NG OFFI CER ORTH. Thank you. M. Hiser?

MR. H SER: No questions. Thank you.

HEARI NG OFFI CER ORTH. Thank you. M. Janoe said
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he has no questions. M. Butzier?

MR, BUTZI ER No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. Ms. Qutierrez?

M5. GUTI ERREZ: No questions. Thank you.

HEARI NG OFFI CER ORTH:  Thank you.

M. Col cl asure?

MR. COLCLASURE: No questions. Thank you.

HEARI NG OFFI CER ORTH.  All right. And
Ms. Wt herspoon. She nmay have departed.

Al right. 1'mgoing to turn nowto the Board
nmenbers for their questions. |In the event you are an
attendee wth a question, please reach out through the
Chat and we'll followup on it.

EXAM NATI ON BY THE BOARD OF JEFFREY " RYAN' DAVI S

HEARI NG OFFI CER ORTH: Madam Chair, do you have
guestions of M. Davis?

CHAI RPERSON SUI NA:  Thank you, Madam Heari ng
Oficer. | just have a couple just for clarification in
nmy head here. M. Davis -- sorry, | don't see you. There
you are. kay. You had nentioned there was -- you had
nmenti oned the regul ations in Col orado and Pennsyl vania --
or Pennsylvania -- Pennsylvania as having separate regs
for conventional versus unconventional. And | understand
fromM. Fox's exam nation and questioning that there was

no additional |anguage proposed; is that correct? Just so
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| have that right in nmy head? Related to the

difference -- related to your statenent that -- that these
two states had different regs where they separated
conventional versus unconstitutional; is that correct?

MR. DAVIS: That's correct, regarding the smal
busi ness provision. W did provide sone |anguage that was
simlar to the Col orado approach in pneumatics, which
we'll get to later, but not regarding the small business.

CHAI RPERSON SUI NA:  Ckay. And thank you for that
clarification. And in that discussion you had earlier,
you had tal ked about, you know, the difference between a
conventional and unconventional well. | think M. Rose
asked for additional explanation for all of us on the
Board. By chance, do you have a percentage in New Mexico
what the -- what the breakdown is between conventional and
unconventi onal ?

MR DAVIS: | don't off the top of ny head.
woul d say the majority of the wells classified as stripper
wells would fall into the | egacy or conventional side of
things, but | don't know the exact nunber of what's
unconventional in the state.

CHAI RPERSON SUI NA: Ckay. Thank you for that.
And one nore question regarding that, even though |I know
there was no additional |anguage proposed, but | just want

to have this correct in ny head. So w th unconventi onal
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wel I s versus conventional wells, along the Iine of why
ot her states have different -- you know, separate

regul ations that separate the two, do you see any
addi ti onal em ssions com ng fromconventional wells? O
what's the difference between maybe potential em ssions
fromboth types of wells?

MR DAVIS: So it varies fromwell to well, but I
woul d say in general, nost of your conventional or
stripper-type wells are going to be operated at | ower
pressure, so -- and | ower throughput to the tank, so |
think it's safe to assunme that the em ssions fromthose
wells would be -- would be | ess than those of the higher
produci ng, higher pressure-type wells.

CHAI RPERSON SUI NA:  Ckay. So just -- again, just
so | have it, so you're saying that those conventiona
wells probably emt |ess?

MR DAVIS. Correct.

CHAI RPERSON SUI NA:  Ckay. All right. Thank you
so nmuch. | appreciate that and thank you so nuch for your
t esti nony.

MR. DAVIS: Thank you.

HEARI NG OFFI CER ORTH. Thank you, Madam Chair.

Vice-Chair Trujillo-Davis, do you have questions of
M. Davis?
VI CE- CHAIR TRWI LLO-DAVIS: | do. Thank you
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Can you hear nme okay?

MR DAVIS. Yes, ma'am

VI CE- CHAIR TRUWI LLO- DAVIS: Ckay. Geat. Thank
you, M. Davis, for your testinony. | have to agree with
you on the point, after listening to your testinony, that
| would think that Merrion G| and Gas would be a snal
busi ness based on your explanation of them so | do find
that point kind of interesting. And | wanted to kind of
fl esh out your -- your statenents about the well-by-well
exam nation when you're | ooking at costs per well for
i npl enentation of the rule.

And it seens as we've gone through this day, and
a lot of the testinony, that there's a perception that
there's a big pot of noney as far as profit, and then that
profit is -- could easily be distributed back to the wells
evenly for inplenentation of the rule. 1Is that the way
you understand that it is being presented? Because that's
the way |I'munderstanding it.

MR. DAVIS: Yeah, | would say that's ny
perception of the discussions that have taken place. And
that's one thing that | was trying to illustrate there,
that that is not the way that we do business. W run
econom cs on the individual wells. And so, you know, that
well's future revenue or cash flow needs to support the

expenditure that we're going to make. [|f not, then we

937

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 3
9/22/2021

EIB Ozone Hearing

woul d plug and abandon and reclaimthe site if the future
revenue doesn't justify the investnent on that asset.

VI CE-CHAIR TRUWI LLO-DAVIS: So if an individua
wel | cannot support the cost of the rule inplenentation,
then it's likely that you'll just plug and abandon it?

MR. DAVIS: That's correct.

VI CE- CHAIR TRUJI LLO-DAVIS: kay. So that's
where you were nmaking the statement -- and | have so many
notes here, | don't seemto see it, but | think you were
maki ng a statenent along the |ines of early abandonnent of
some of these wells. So that's where you were getting
that fronf

MR DAVIS: Yes, ma'am A |lot of these stripper
wells or | egacy-type producers are at the end of their
decline, so they're relatively flat. There's quite a bit
of reserves to be recovered over, you know, many years,
and so | was referring to the premature abandonnent of
those. There's still recoverable reverses associated with
those wells, but in an instance where the cost of
conpl i ance overburdens those wells, we would prematurely
pl ug and abandon and | eave that resource in the ground.

VI CE-CHAIR TRUJI LLO-DAVIS: Do you think that
stripper wells are worth operating if they're toward the
end of their life?

MR. DAVIS: There are nmany, nmany conpanies that,
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you know, they -- they have a business around operating

stripper wells. You know, they're sonetines interm xed
wth the termmarginal wells, so their margin is nuch

| ower, but smaller conpanies with | ower overhead are able

to continue to operate those and -- and be profitable at
doing so. It's just the margins associated with that
are -- are |ower.

VI CE- CHAIR TRUJI LLO-DAVI S: Okay. Thank you for
that. That's insightful. And | did note that you
didn't -- or I"'msorry -- PANMdid not submt a proposal
for the | anguage change to this portion of the rule, but
you did nmention Col orado and Pennsyl vani a's ki nd of take
on this portion of it.

And maybe you can't answer this question, but if
you-all had nmade a recommendation, is there one of those
states or a conbi nation of those that you woul d have
recomended?

MR. DAVIS: Yeah, it's kind of a | ong answer, but
| would say | |ike Pennsylvania' s approach and where they
separate the two, you know, the conventional versus
unconventi onal .

Col orado tends to have nore of a
provi sion-specific relief in ternms of |ow producers, and
that is sonething that we proposed in pneumatics, was

following a simlar approach that Colorado had, in terns
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of providing relief for folks that operate | ow producing
wells. And our original approach was supporting NMOGA' s
position in striking the small business provision and
definition, because we didn't feel like it provided the
necessary relief.

VI CE- CHAIR TRUJI LLO-DAVIS:  Ckay. Thank you
again, M. Davis. | don't have any nore questions.

HEARI NG OFFI CER ORTH: Thank you, Vice-Chair.
Menber Cates, do you have questions?

BOARD MEMBER CATES: No questions here. Thank
you.

HEARI NG OFFI CER ORTH: Thank you. Menber Bitzer,
do you have questions?

BOARD MEMBER BI TZER: No questions. Thank you

HEARI NG OFFI CER ORTH: Thank you. Menber Garci a?

BOARD MEMBER GARCI A:  Yes, | just have a couple

of questions. You nentioned that you wanted t he exenption

put back in for stripper wells. Do you have -- do you
have a bal |l park figure of how nmuch -- what percentage of
the wells in New Mexico are stripper wells -- would be

classified as stripper wells?

MR, DAVIS: |'ve |looked at that in the past. |
believe by well count, there's 30-, 31,000 stripper wells
and 39 nonstripper -- or sorry, that's a percentage -- a

little over 19,000 nonstripper wells, and that's 61
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percent and 39 percent.

BOARD MEMBER GARCIA: Al right. And then one
ot her question is, | believe in Ms. Kuehn's testinony, she
mentioned that the small busi ness exenption woul d be about
15 percent of the total nunber of conpanies, which
represents about 82 conpanies. That would be with the ten
enpl oyees limt, so it sounds |ike you-all are suggesting
50 enpl oyees be the Iimt instead of ten.

And do you know how many nore conpani es woul d be
included in that exenption? Do you have an idea if it
were 507

MR DAVIS: | do not. That was one part of the
analysis that | was unable to follow fromthe Departnent's
standpoint. And that's one of the reasons that | just
made the general reference to the Small Business Relief
Act, because | wasn't sure how they determ ned the ten
enpl oyee cut-off, and so I do not know what that would
ook Iike if you raised it to 50.

BOARD MEMBER GARCI A:  Thank you very nuch
That's all | have.

HEARI NG OFFI CER ORTH: Thank you. Menber Honker,
do you have questions of M. Davis?

MEMBER HONKER:  Menber Garcia asked ny questi on,
so | have no questions. Thank you.

HEARI NG OFFI CER ORTH: Al right. Thank you,
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Madam Chair, we're com ng back to you

CHAI RPERSON SUI NA:  Thank you, Madam Heari ng
Oficer. | just have one followup question to
Vice-Chair's line of questioning. So can you just rem nd
me why -- why | PANM did not propose additional |anguage
that -- that, you know, for -- related to either the
Col orado or the Pennsylvania regarding small business, and
t he separation between conventional and unconventi onal ?

MR DAVIS: So | think it would be difficult in
this context to separate the two, just in the way that
this regulation is set up. And -- and we felt like the
ori gi nal preproposal |anguage or structure acconplished
that sanme goal, in ternms of -- of noving, you know, back
to a well's production or potential to emt. W had
engaged with the Departnment, and they had indicated they
want ed sone feedback, but it seened to be within the
context of their structure, which we found just very
difficult to be able to -- to provide any feedback there
or to make that workable. So that's one of the reasons
that we did not provide those changes there.

CHAI RPERSON SUI NA: Great. Thank you for that
clarification.

HEARI NG OFFI CER ORTH: All right. Thank you,
Madam Chai r.

M. Rose?
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MR. ROSE: | have no questions of this wtness,

Madam Hearing O ficer. That -- that conpletes our
testinony and | assune he can be excused until the next
time he has to testify.

HEARI NG OFFI CER ORTH:  Yes.

MR. ROSE: VWhich, hopefully, wll be sonetine
this week, but we'll see.

HEARI NG OFFI CER ORTH:  Al'l right. Thank you very
much, M. Davis, for your testinony, and thank you,

M. Rose.

So let's see. | did note that M. Hernandez
actually joined us. | hadn't, you know, wanted to
necessarily go to another w tness unless the Board and
court reporter were wlling.

M. Johnson, could you tell us whether maybe
M. Hernandez's presentation would be a | engthy one.

M5. KATZ: Madam Hearing O ficer, sorry. W
still have surrebuttal from M. Day and M. Pal ner and
Ms. Kuehn.

HEARI NG OFFI CER ORTH: COh, |I'mvery sorry. W
did need to | oop back to Ms. Day.

M5. KATZ: Yes.

HEARI NG OFFI CER ORTH: |'msorry, M. Johnson.
And sorry to M. Hernandez if he had hoped to speak today.

Ms. Katz?
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MS. KATZ: Thank you. The Departnent calls back
Susan Day, Brian Pal ner and Elizabeth Bi sbey-Kuehn. So
"Il start with Ms. Day, who is being quite the trooper.

SUSAN DAY, ELI ZABETH BI SBEY- KUEHN AND BRI AN PALMER
havi ng been previously duly sworn, were recall ed,
exam ned and testified as follows:

SURREBUTTAL EXAM NATI ON OF SUSAN DAY

ELI ZABETH Bl SBEY- KUEHN AND BRI AN PALMER
BY MS. KATZ:

M5. KATZ: Ms. Day, can you summaries the issues
raised in the direct testinony and rebuttal on the smal
busi ness definition fromthe other parties?

MS. DAY: Yes. In their direct testinony, both
NMOGA and | PANM proposes to renove section 20.2.50.125 in
its entirety. And both parties stated that they were
unawar e of any conpanies in New Mexico that would neet the
thresholds in the definition of small business facility in
Section 20.2.50.7.

| PANM al so stated its preference that NVED
restate -- sorry, reinstate the exenptions for
| ow producing and | ow PTE facilities, as proposed in the
prepetition draft rule that NVED rel eased for public input
in July of 2020. In their rebuttal, |IPA -- | PANM
recogni zed the Departnent's efforts to provide appropriate

relief for small businesses and prevent the premature
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abandonnent of marginal wells. They al so acknow edge that
the small business definition may provide relief, but only
for very small operators.

Their concern is that an operator could find
itself qualifying as a small busi ness one year and not the
next due to the uncertainty in commodity prices.
Additionally, they state that the NMED anal ysis for the
smal | business facility threshold only consi dered
operators with wells that overall on average, could not
support the cost of conpliance.

Finally, they restate their preference that NMED
reinstate the exenptions for |ow producing and | ow PTE
facilities as proposed in the prepetition draft rule that
NVED rel eases for public input in July of 2020.

On page 4 of his rebuttal, Ryan Davis of | PANM
states -- says that well production and PTE are better
nmeasures to ensure the necessary relief, but does not
recommend specific limts. |In response to that, I'd just
like to point out that the rule has PTE limts for nmany of
the sections, and those limts in sone cases were revised
based on industry testinony.

|'"d al so point out that no production |imts were
reconmmended by | PANM or NMOGA. On page 6 of his rebuttal,
Ryan Davis appears to be recomrendi ng that the Board

consider a small business definition of 50 or |ess
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enpl oyees based on the New Mexico statutes -- excuse ne --
then he cites in his testinony. Specifically, definition
E reads "smal |l business neans a business entity, including
its affiliates that is independently owned and operated
and enpl oys 50 or fewer full-tinme enpl oyees.™

We did an analysis of the 50 enpl oyee or |ess
definition, and found that 324 of the global ultinmate
parent conpani es that had revenue enpl oynment and wel |
production data in our analysis, of those, 274 gl obal
ultimate parent or 85 percent woul d have | ess than 50
enpl oyees. And this 85 percent of global ultimte parent
conpani es were associ ated with about 19,000 wells, or
about 40 percent of the wells in the analysis, and
represents 4.7 billion dollars in oil and gas val ue, or
about 28 percent of the value of the wells in the
anal ysi s.

And this is -- this is really the sane
unaccept abl e i npact as the stripper well exenption.

MS. KATZ: Thank you. And Ms. Day, what is your
response to | PANM s concerns that operators could nove in
and out of qualifying as a small business fromone year to
the next due to uncertainty in comodity prices?

MS. DAY: In the context of this rulemaking, it's
appropriate to take a snapshot of the industry to profile

the affected universe. There are always going to be
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econonmi ¢ fluctuations. Not even considering conmodity

prices, production can also be variable. Moreover, for
federal rulemaking, it's standard practice to pick a
snapshot of conditions in the regulated industry or

i ndustries when estimating conpliance costs and snall
busi ness i npacts.

M5. KATZ: Thank you. Ms. Kuehn, are there
exanpl es of statutes and regul ations that use snal
busi ness definitions based on revenue and enpl oynent ?

MS. BI SBEY-KUEHN: |'msorry. That's what |
di scussed in ny previous testinony, that both the C ean
Air Act and New Mexico's Construction Permt Fee
Regul ation do contain definitions of small business and
both definitions contain an enployee threshold and an air
pol lutant threshold to qualify. These definitions are
used in conpliance assistance and a reduction in the
permt fees.

M5. KATZ: Okay. Thank you.

M. Pal ner, can you respond to M. Davis's
testinmony that NMED s proposed threshold for smal
business facility did not account for the cost of
pneunmati cs?

MR. PALMER Yes. M. Davis is correct that
t hose costs were not included in the estimted cost per

operator in the exanple facility that Ms. Kuehn descri bed
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earlier. |If you look at the data that are included in
exhibit -- NMED S Exhibit 095, which is our pneumatics
cost spreadsheet, you can |look at that in the Perm an
Basin on a per-well basis, the annual cost woul d be about
$460 at a site with electricity, or $850 at a site w thout
electricity. |In the San Juan Basin, the cost per well
woul d be about $2,300 dollars at site with electricity,
and the annual cost to the well per well at a site wthout
electricity woul d be about $4, 200.

And we'll get into those costs, I'msure, a |ot
nore when we tal k about the pneumatics section of the
rule, but that's just it for an order of mag, just to give
t he Board sonme sense of what those costs woul d be.

MS. KATZ: And so, did you do any estimates with
t hose costs?

MR. PALMER  Yeah, it would change the -- it
woul d change the cost from-- of the exanple facility, on
average, by about $2,000 per facility. So probably from
about $38,000 per facility, to probably about 40-, $42, 000
per facility.

M5. KATZ: Ckay. And how many conpani es woul d
that change -- that estimted change affect with --
(unintelligible.)

MR. PALMER: | think it would nove the nunber of

facilities on that revenue threshold analysis by only two
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or three facilities, based on the data that we have in the
spreadsheet.

MS. KATZ: Okay. Thank you. That's all | have.

HEARI NG OFFI CER ORTH. All right. Thank you,
Ms. Katz, M. Palnmer and Ms. Kuehn, Ms. Day.

Ms. Fox, do you have questions of this panel?

M5. FOX: No. Thank you, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Ms. Par anhos?

M5. PARANHOS: No questions, Madam Heari ng
Oficer.

HEARI NG OFFI CER ORTH: Thank you. M. Johnson?

PROFESSOR PACYNI AK: No questions from CCP and
NAVAEP, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: And that was Professor
Pacyniak. Al right. Thank you.

| don't believe we have Ms. Devore with us.
M. Nykiel?

MR. NYKIEL: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you. M. De
Saill an? He may have stepped away. M. Hiser?

MR. H SER. No questions, but with thanks to our
London correspondent for staying up through this.

HEARI NG OFFI CER ORTH: Yes. M. Rose?

MR. ROSE: No questions, but I'll engage

M. Pal mer perhaps |ater on pneumatics, |ater this week.
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Hopeful ly not |ater today.

HEARI NG OFFI CER ORTH: Al right.

MR. ROSE: So I think he was correct, that that's
where that debate will happen.

HEARI NG OFFI CER ORTH: Al right. Thank you.

M. Janoe said he didn't have any questions. M. Butzier?

MR BUTZIER  Madam Hearing O ficer, the only
question | have is for you, which is, are we going to hear
from Sm therman on this subject or no?

HEARI NG OFFI CER ORTH: M. Hiser?

MR HSER | would be -- given the |ate hour,
|'d be happy to chat with ny client and see if we have
anything to say about it, and then nmaybe we'd just touch
on it tonmorrow. |It's very brief.

HEARI NG OFFI CER ORTH:  All right. Let nme finish
with the round of questioners here. M. Qutierrez?

M5. CGUTI ERREZ: No questi ons.

HEARI NG OFFI CER ORTH: Thank you. Let's see.

M. Col cl asure?

MR. COLCLASURE: No questions. Thank you.

HEARI NG OFFI CER ORTH: And Ms. W therspoon? No.
Al right.

|"'mgoing to turn to the Board. In the event you
are an attendee and have a question, please reach out

t hrough the Chat.
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EXAM NATI ON BY THE BOARD OF SUSAN DAY

ELI ZABETH Bl SBEY- KUEHN AND BRI AN PALMER

HEARI NG OFFI CER ORTH: Madam Chair, do you have
guestions of this panel?

CHAI RPERSON SUI NA: | have no questions at this
time. Thank you, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Thank you. Vice-Chair
Trujillo-Davis, any questions?

VI CE- CHAIR TRWI LLO-DAVIS: | have a coupl e of
guestions, and | apologize if I'masking the sane thing.
| realize that at this time in the day, ny brain and al
of these nunbers flying across, are starting to nesh.

So the 50 enpl oyees per -- or we were talking
about the smalls business cut-off, 50 enpl oyees versus 10
enpl oyees. | think the question is for Ms. Day. |I|s that
50, when you -- when you applied the constraint of 50
enpl oyees, was that 50 enpl oyees and a $250, 000 revenue,
or was that 50 enpl oyees and based on an average revenue
of what a conpany with 50 enpl oyees woul d nmake?

M5. DAY: | was just | ooking at the revenue data
reported in Dunn & Bradstreet for the global ultimte
parents in the analysis, that actually had revenue,
enpl oynent and wel |l production data. So it's just -- it's
just those qualifying global ultinmte parents over-arrayed

by their enploynment data, and then counting the nunber
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that have 50 or fewer enpl oyees.

VI CE- CHAIR TRUWI LLO- DAVIS: Ckay. And | think
you said the nunber didn't change drastically from1l0 to
50 enpl oyees, and how nmany busi nesses were able to
qual i fy?

M5. DAY: | did not say that. | believe that
there was -- that M. Palnmer m ght have been tal ki ng about
t here being not nmuch difference when he included the cost
of the pneumati cs.

VI CE- CHAI R TRUJI LLO DAVI S: Ckay. So maybe
that's a better question. Does the nunber of qualifying

busi nesses change drastically when you | ook at 10 versus

507

M5. DAY: The -- the nunber of global ultimte
parents that are less than ten -- have less than ten
enpl oyees -- ten or |ess enployees, is just one part of
the smal|l business facility definition. It also has that

$250, 000 revenue threshold. So that -- the nunber that
has been raised by Ms. Kuehn included both of those
pi eces. The nunber that | tal ked about was -- was not
| ooking at a revenue threshold in addition to enpl oynent
t hr eshol d.

VI CE- CHAI R TRUJI LLO- DAVI S: Ckay. GCkay. Thank
you for clarifying that. And I'msw tching subjects a

little over -- yeah, subjects a little bit here.
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But M. Palner, | think you said that the cost of
per well was up to $4,400 per well for inplenentation.
Did | get that correct?

MR. PALMER That is -- that is the average cost
to retrofit pneumatics per well in the San Juan Basin at a
site without electricity.

VI CE- CHAIR TRUJI LLO-DAVIS: kay. | have to
adm t, given ny experience, that nunber seens kind of |ow
So I"mjust curious what that includes. |Is that just
parts and installation, mleage?

MR. PALMER: Let ne clarify; that is the
annual i zed cost. So that's not the -- that's not the --
that's not the total cost. That is just the annualized
cost .

VI CE- CHAIR TRUWII LLO-DAVIS:  Ckay. Could you
explain that a little further?

MR PALMER: The annuali zed versus the total

cost ?

VI CE- CHAI R TRUJI LLO DAVI S:  Yeabh.

MS. DAY: We went back and forth on this, too.

MR PALMER | know. Yes, when we tal k about the
econom cs and there will be --

MS. KATZ: Yeah.
MR. PALMER  Pneumatics will be a huge -- |I'm

sure, a big subject of testinony later, and so --
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M5. KATZ: Yes. | was going to suggest Madam

Trujillo -- Menber Trujillo-Davis, that those costs and
all of the pneumatics stuff are going to be very
extensively covered, and so nmaybe that could be targeted
at that tinme, just to not go down that rabbit hole
t oni ght.

VI CE-CHAIR TRUJI LLO-DAVIS: No, that's fair.
Thank you. Yes, thank you for indulging ny questions
there. | don't have any nore.

HEARI NG OFFI CER ORTH. All right. Thank you.
Menber Cates?

BOARD MEMBER CATES: No questions here. Thank

you.
HEARI NG OFFI CER ORTH:  Menber Bitzer?
BOARD MEMBER BI TZER: No questions. Thank you
HEARI NG OFFI CER ORTH: Thank you. Menber Garci a?
BOARD MEMBER GARCI A:  No questions. Thank you
HEARI NG OFFI CER ORTH: Thank you. And Menber
Honker ?

BOARD MEMBER HONKER: No questions. Thank you

HEARI NG OFFI CER ORTH: Thank you. Ms. Katz, did
any of the questioning pronpt redirect for you?

M5. KATZ: No, | think we can |leave it there.
Thank you, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH:  Al'l right. Thank you very
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much. Thank you, all of you. So this panel for this
topic is done. And Ms. Day, | hope you' re able to get
sone rest.

M5. DAY: Thank you.

HEARI NG OFFI CER ORTH: Thank you. Let's bring --
let's see -- was it M. H ser back on?

MR. H SER  Yes, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: For a di scussi on of
whether it would be a good tinme to bring on
M. Sm therman.

MR H SER. W certainly can. Qur positionis
nore or |less the sane as what you heard fromIPA but it's
after -- it's after 6, | don't knowif you wanted to
conti nue or not.

HEARI NG OFFI CER ORTH: Right. No, |'m not
insisting, just -- just wondering.

Then, can we take a few nonents, please, just to
di scuss the schedule for tonorrow? W don't have a | ot of
public conment at 9 a.m W do have sone, but not a |ot.

And then ny nmenory is, we can certainly go to
M. Smtherman, and then we were going to go to -- was it
ozone attainnment and then the engi nes and turbines?

MR H SER. | believe that we have a nodeling
expert yet from EDF that we need to cover.

HEARI NG OFFI CER ORTH: That was Thonpson?
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MR H SER  Yes.

HEARI NG OFFI CER ORTH: Okay. That's right.

M5. KATZ: We have already done Ozone Attai nnent
Initiative.

HEARI NG OFFI CER ORTH: |'msorry. Excuse ne. So
we were going to engines and turbines?

MR HSER | think it would be general
provi sions and definitions next.

M5. KATZ: Yes, definitions -- sorry. Yeah,
Topic 21, definitions; and then Topic 22, which is general
provisions -- or sorry, applicability; Topic 23, which is
general provisions; and then 24, which is engines.

HEARI NG OFFI CER ORTH. All right. So we have a
little ways to go before we get to engi nes and turbines.
| just got overly excited. Al right.

So is that sufficiently clear for the Board
menbers for your preparation for tonorrow? W' Il hear
sonme public conmments, briefly fromM. Smtherman, from
Thonmpson, and then going to Topics 21, 22, 23 and then the
big one is 24.

MR H SER | do see Ms. Paranhos and | don't
know i f she perhaps has a concern for her witness's
availability.

MS. PARANHOS: Just on the screen, just because

you did mention Dr. Thonpson earlier, but | think we're
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clear now that she'll go after M. Smtherman tonorrow, so
that's terrific.

HEARI NG OFFI CER ORTH:  All right. Geat. And
that will be fairly early in the norning.

Well, if that's all for today, thank you all very
much. And we'll see you tonorrow norning at 9.

(Proceedi ngs adj ourned on Septenber 22, 2021, at
6:04 p.m)
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 1                     STATE OF NEW MEXICO

                 ENVIRONMENTAL IMPROVEMENT BOARD

 2                              

                        No. EIB 21-27(R)

 3                              

                                

 4  IN THE MATTER OF PROPOSED NEW REGULATION,

    20.2.50 NMAC - Oil and Gas Sector -

 5  Ozone Precursor Pollutants

    

 6                              

                                

 7                              

                                

 8                  TRANSCRIPT OF PROCEEDINGS

                                

 9                              

                   BE IT REMEMBERED that on the 22nd day of 

10

    September, 2021, this matter came on for hearing before 

11

    FELICIA ORTH, Hearing Officer, virtually through Cisco 

12

    Webex Meetings video conferencing, commencing at 9:00 a.m.

13

    

14

                                

15                              

                                

16                              

                                

17                              

    

18  

    

19  

    

20  REPORTED BY:  THERESA E. DUBOIS, RPR, CCR #29

                  Albuquerque Court Reporting Service, LLC

21                3150 Carlisle Boulevard, Northeast 

                  Suite 104

22                Albuquerque, New Mexico  87110

                  (505) 806-1202

23                abqcrs@gmail.com

    

24
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 3       J. SCOTT JANOE, ESQ.
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13       matthias.sayer@nglep
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         (303)407-4455
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20       LESLIE WITHERSPOON

         ENVIRONMENTAL PROGRAM MANAGER

21       ENVIRONMENTAL PROGRAMS
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 1           HEARING OFFICER ORTH:  Good morning.  My name is 



 2  Felicia Orth; I'm the Hearing Officer appointed by the 



 3  Environmental Improvement Board to conduct a hearing in 



 4  21-27, the rulemaking related to ozone precursor.  



 5           We begin each morning with public comments, and I 



 6  have three public commenters who reached out to the 



 7  Board's Administrator, Pamela Jones, to indicate a desire 



 8  to offer public comment.  In the event you are on the 



 9  platform and would like to offer comment and have not yet 



10  offered comment, please indicate in the Chat.  The Chat is 



11  enabled for everyone, so please just reach out in the Chat 



12  and I'm happy to take your comment at this time or at any 



13  time throughout the hearing.  We have public comment 



14  sessions every day at 9, 1 and 5.  



15           Public comment is taken through audio, not video 



16  and is limited to five minutes.  So Cynthia Black -- the 



17  three I have this morning and I'll call you in this order:  



18  Cynthia Black, Tom Williams and Nora Dunn.  Ms. Black, I 



19  am unmuting you.  Can you hear me?



20           MS. BLACK:  Yes.  Can you hear me?  



21           HEARING OFFICER ORTH:  Yes, you're coming through 



22  clearly.  Thank you.  If you would raise your right hand, 



23  please.  Do you swear or affirm to tell the truth?



24           MS. BLACK:  Yes, I do.



25           HEARING OFFICER ORTH:  Thank you.  I'm going to 
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 1  start your five minutes now.



 2                       CYNTHIA BLACK, 



 3         having been first duly sworn or affirmed, 



 4               gave public comment as follows:



 5               PUBLIC COMMENT BY CYNTHIA BLACK



 6           MS. BLACK:  Well, good morning.  My name is 



 7  Cynthia Black; I reside in Lincoln County.  My background 



 8  is in geology.  I have two degrees in geology, a Bachelor 



 9  of Science from the University of Aberdeen in Scotland and 



10  a Master of Science from Texas A & M in College Station.  



11  I have a 40-year career working in the oil and gas 



12  industry as a geophysicist and a geologist and I continue 



13  to consult.  



14           Most of my life has been spent working for 



15  operators, ranging from Exxon Arco, Occidental and a host 



16  of small independents.  I've worked in the Permian Basin, 



17  including Lea and Eddy County, as well as Texas, Oklahoma, 



18  California, Wyoming, Utah and elsewhere in the continental 



19  United States.  



20           I've seen many cyclic changes in the industry 



21  throughout my career, most of those being huge changes in 



22  price due to a variety of reasons.  The rest of this is -- 



23  is my just brief description of what I think is going on 



24  at a higher level.  



25           The methane advisory panel was formed to address 
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 1  most proximally methane leaking and venting in the -- in 



 2  the field from various sources in the oil and gas 



 3  industry.  Obviously, the -- the process that the methane 



 4  advisory panel has taken is admirably collaborative.  It 



 5  also appears that its root purpose is to address climate 



 6  change.  And from this, I source Governor Grisham's 



 7  Executive Order 2019-03, and the statements from the New 



 8  Mexico Interagency Climate Change Task Force.  



 9           In the popular press and, you know, we can go to 



10  the Albuquerque Journal or other parts of the state and 



11  look at news articles; the primary goal is to reduce 



12  low-level ozone.  And I stress low-level as opposed to 



13  high level, which is not at issue.  This would be due -- 



14  due to the fact that in some parts of New Mexico, ozone 



15  levels are -- have reached within 95 percent of EPA 



16  imposed limits.  So that -- that is an issue and it's 



17  particularly an issue in -- in metropol -- you know, 



18  larger population, metropolitan areas like Albuquerque and 



19  Las Cruces and places like that, where you have a 



20  concentration of sources; primarily, vehicles -- 



21  combustion gas vehicles.  



22           So, to me, the question isn't, you know, whether 



23  or not, you know, climate change -- if manmade climate 



24  changes represents some kind of existential threat, but 



25  whether singling out small, independent oil and gas 
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 1  operators in New Mexico will have any effect on these 



 2  broader issues.  And that's why I really wanted to address 



 3  this at that level.  You know, with regard to climate 



 4  change, I hardly want to go into any detail.  I have a lot 



 5  of background in this; I've done a lot of my own study.  



 6  You know, I'm research oriented as well as technically 



 7  oriented, which obviously combines.  



 8           But thanks to the media and other governmental 



 9  bodies, climate change science is not well understood, but 



10  briefly -- okay, pollutions, such as smog, i.e., ozone -- 



11  low-level ozone is conflated with this climate change, and 



12  that's just inaccurate.  And it's also wrong because it 



13  prevents us from tackling pollution in a constructive way.  



14  There are ways to address ozone, for example, and it also 



15  keeps us from adapting to changes in climate.  And I 



16  certainly admit that there are -- a fraction of climate 



17  change can be manmade, particularly in a micro-climate 



18  sort of way, but it's also something we've been doing as a 



19  species throughout the human history.  So, you know, 



20  just -- just briefly -- 



21           HEARING OFFICER ORTH:  Ms. Black?



22           MS. BLACK:  Am I done?  Because I can be -- I'm 



23  about done, really.



24           HEARING OFFICER ORTH:  All right.



25           MS. BLACK:  I just want to -- thank you -- just 
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 1  stress that the methane advisory panel recommendations, as 



 2  I understand them, are going to kill off many jobs and 



 3  hurt small industry and the small oil and gas operation.  



 4  The big operators can afford to comply with these regs, 



 5  but I think it's better to let industry creatively solve 



 6  these problems that they have, as they have been doing for 



 7  many decades.  And I've been witness to those changes in 



 8  regulations.  And I know what the industry is capable of 



 9  doing.  So thank you very much.  I appreciate your time.



10           HEARING OFFICER ORTH:  Thank you, Ms. Black.



11           All right.  So let me see here.  Tom Williams.  



12  Let me look for Mr. Williams on the attendee list.  I 



13  don't see Mr. Williams in the attendee list.  Let me move 



14  to Nora Dunn.  I believe I did see Ms. Dunn.  Oh, it's 



15  Norma Dunn, excuse me.  Ms. Dunn, can you hear me?



16           MS. DUNN:  Yes. Hi.



17           HEARING OFFICER ORTH:  All right.  Hello.  If you 



18  would raise your right hand, please.  



19           MS. DUNN:  Okay.  My husband is -- my husband, 



20  Sandy Dunn, is going to speak.



21           HEARING OFFICER ORTH:  Oh, all right.  That's 



22  fine.  Mr. Dunn, if -- 



23           MR. DUNN:  Yes, ma'am.



24           HEARING OFFICER ORTH:  If you would raise your 



25  right hand, please.  Do you swear or affirm to tell the 
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 1  truth?  



 2           MR. DUNN:  Yes, I do.  



 3           HEARING OFFICER ORTH:  Thank you.  I can hear 



 4  your voice clearly.  Just make sure you keep your voice up 



 5  and I'm going to start your five minutes now.



 6                         SANDY DUNN,



 7          having been first duly sworn or affirmed, 



 8               gave public comment as follows:



 9                PUBLIC COMMENT OF SANDY DUNN



10           MR. DUNN:  Okay.  Thank you for doing this and 



11  thank you for hearing us.  We appreciate it.  I'm going to 



12  be speaking from a layman's term.  I believe the last 



13  speaker was very good at making points from her level of 



14  experience.  My level of experience is personal.  I've 



15  always been fond of alternative forms of transportation 



16  and power sources and I have electric bicycles and 



17  scooters and things likes that.  And so my mind is open, 



18  of course, to alternative energy sources.  



19           I wanted to speak a little bit about that because 



20  I have -- I spent a lot of years in California and a lot 



21  of -- a lot of time in the desert area around Palm 



22  Springs, California, where they have wind farms and things 



23  like that out there.  And there were some observations I 



24  made about those alternative sources; one of them being 



25  that the actual wind farm's efficiency, which there are 
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 1  different ways of calculating it, the methods I learned 



 2  was the output versus the cost, versus the environmental 



 3  impact.  And the wind farms are pretty low on their 



 4  efficiency.  I think the maximum efficiency achieved is 26 



 5  percent, versus -- versus oil or even coal-produced 



 6  energy, which is almost 100 percent.  



 7           And what -- what was noted out there was there 



 8  were certain environmental issues associated with wind 



 9  farms, one of them being the actual reliability of the 



10  turbines themselves.  They're very high maintenance, they 



11  require specific talents of people called windmill 



12  wranglers, who work way up high off the ground and work on 



13  these units because, we, in the local community, noticed 



14  that a lot of these windmills were spending a lot of 



15  downtime.  And it was because of the basic unreliability 



16  of those units.  



17           On top of that there were environmental concerns 



18  about the effect on -- on bird migration, and one of those 



19  windmills can take out an entire flight of birds.  And it 



20  was a real concern for a lot of people in the local 



21  environmental movement.  On top of that, the blades on 



22  those things, when they wear out, they generally crack or 



23  break.  They have to take them off and replace them, 



24  there's nowhere they can -- there's no way they can 



25  recycle those materials.  They're not recyclable.  They 
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 1  certainly don't decompose, so now they have to have 



 2  special areas where they bury these blades vertically, 



 3  front to back in these really large holes.  And so that's 



 4  becoming a concern as wind farms are increasing in this 



 5  country.  We have an increased concern about what's going 



 6  to happen to all of that old stuff.  



 7           And so, along with that, I was looking into solar 



 8  energy, of course, for my home.  And I was pretty alarmed 



 9  to find out that -- I had always been told that solar 



10  panels were made essentially out of -- out of silicon, and 



11  that was the primary ingredient, but -- and it was an 



12  environmentally friendly process of producing them, which 



13  turns out isn't the truth.  



14           The actual processing that's required for 



15  producing solar panels produces all kinds of caustic 



16  environmental dangerous materials.  Silicon dust itself, 



17  that is produced when they cut the cells for the solar 



18  panels.  It's called CURF.  And it's -- and it's -- 



19  there's up to 50 percent waste in the production of solar 



20  panels.  And that stuff is very toxic to workers and the 



21  environment itself.  Silica gas, very explosive, can 



22  spontaneously combust.  Silicon production, the production 



23  reactors are cleaned with something called sulfur 



24  hexafluoride, which is one of the most potent greenhouse 



25  gas per molecule stuff -- excuse me.
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 1           HEARING OFFICER:  Mr. Dunn, would you wrap up, 



 2  please?



 3           MR. DUNN:  Oh, yes.  Thank you.  Easily what I'm 



 4  saying is the alternatives to oil and gas, I don't really 



 5  believe we're there yet.  I support it for future use, 



 6  but, currently, if we get really ambitious about replacing 



 7  oil and gas production with these alternative methods, I 



 8  think the cost in itself -- especially the cost to the 



 9  consumer and the environment, we're just not quite ready 



10  yet.  And that's really the point I wanted to make.  I'm 



11  not anti-alternative energy.  I really am in support of 



12  putting resource toward the development of these -- of 



13  these alternatives, but I don't think we're ready yet.  



14  And I hope I made my point without getting too confusing 



15  here.  Thank you very much.



16           HEARING OFFICER ORTH:  Thank you, Mr. Dunn.  



17           MR. DUNN:  All right.  Have a good day.



18           HEARING OFFICER ORTH:  Thank you.  Let's see.  



19           Mr. McCartney reached out through the Chat.  



20  Mr. McCartney, can you hear me?



21           MR. McCARTNEY:  Yes, I can.  Can you hear me?  



22           HEARING OFFICER ORTH:  Yes, your voice is coming 



23  through clearly.  If you would, please, raise your right 



24  hand.  Do you swear or affirm to tell the truth?



25           MR. McCARTNEY:  Yes, I do.
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 1           HEARING OFFICER ORTH:  Thank you.  I'm starting 



 2  your five minutes now.  



 3                       WARD McCARTNEY,



 4          having been first duly sworn or affirmed, 



 5               gave public comment as follows:



 6              PUBLIC COMMENT OF WARD McCARTNEY



 7           MR. McCARTNEY:  Yeah, thank you for considering 



 8  my comments.  I'd like to speak to the issue of methane 



 9  gas pollution as the generalist, you know, the overall big 



10  picture.  And the first thing is that the fossil fuel 



11  industry will and has bombarded us with how much it would 



12  cost the industry; billions of dollars to address this.  



13  Methane leaks and methane that is 86 times as potent a 



14  greenhouse gas as CO2.  



15           What the fossil fuel fails to acknowledge is that 



16  Hurricane Ida cost 22 billion, destroying people's homes, 



17  property and lives.  What the fossil fuel industry fails 



18  to acknowledge is the devastating forest fires in 



19  California, Oregon and Washington, et cetera, and the 



20  resulting smoke that we have all had to contend with the 



21  last several summers.  And for a guy like me, who has 



22  late-onset asthma, those have not been fun summers.  



23           In the 80s there were an average of three 



24  one-billion-dollar weather events a year.  Last year there 



25  were 22.  Those costs are borne by us, not the fossil fuel 
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 1  industry.  



 2           But the real issue is the UN report last week, 



 3  which stated, "Even if all the worlds nations were to 



 4  adhere to the climate fossil fuel reduction pledges, the 



 5  world will still warm by 2.7 degrees centigrade, and 



 6  that's 5 degrees Fahrenheit by 2100."  This report means 



 7  that we have to do way better at addressing climate change 



 8  than we're even hoping to do now so that our kids and our 



 9  grandkids have a hope for a future.  



10           The methane leaks are a very doable fix that 



11  would be a huge step in the right direction.  Please take 



12  that step.  Thank you.  



13           HEARING OFFICER ORTH:  Thank you very much, 



14  Mr. McCartney.  



15           I don't have anyone else reaching out through 



16  Chat to offer public comment, so we will -- again, the 



17  next opportunity for public comment is at 1 p.m.  And 



18  1 p.m. and 5 p.m. every subsequent day of this hearing.  



19  So thank you all very much.  



20           Before we begin the testimony this morning, and 



21  this morning we'll be focusing on economic analysis, I do 



22  need to make sure that we have Ms. Fox with us.  She was 



23  having so much trouble with the sign in this morning.  Oh, 



24  wait.  



25           MS. FOX:  I figured it out.  Yeah, thank you.  
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 1  Appreciate it.  



 2           HEARING OFFICER ORTH:  Oh, terrific, Ms. Fox.  



 3  Thank you.  



 4           All right.  Is there anything else we should do 



 5  before we leap into the testimony on economic analysis?  



 6  No?



 7           Counsel, if you would, please, check the panelist 



 8  list.  As I saw your witnesses join the attendee list, I 



 9  did try to move them all over, but make sure that I -- 



10  make sure that I got them all, if you would, please.  Let 



11  me know if there's someone else who should be -- should be 



12  a panelist.  



13           So do I understand, Ms. Katz, we're going to 



14  begin this morning with Ms. Day?  



15           MS. KATZ:  Thank you, Madam Hearing Officer.  



16  Good morning, and members of the Board.  That topic is 



17  NMOGA's topic and so the topic will begin with Mr. Dunham, 



18  I believe.  



19           HEARING OFFICER ORTH:  With Mr. Dunham.  And then 



20  we're going to Powell, Day, Palmer and Lackner; is that 



21  correct?  



22           MS. KATZ:  Yes, that's correct.  



23           HEARING OFFICER ORTH:  All right.  Thank you.  Is 



24  this Mr. Dunham?  Yes, I see Mr. Dunham on the screen.  



25           MR. DUNHAM:  I'm here.  
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 1           HEARING OFFICER ORTH:  Good morning, Mr. Dunham.  



 2  You're -- you're a little soft.  I'd ask you to keep your 



 3  voice up.  



 4           MR. DUNHAM:  Okay.  



 5           HEARING OFFICER ORTH:  And if you would please -- 



 6  oh, that's better, yeah.  If you would please raise your 



 7  right hand.  Do you swear or affirm to tell the truth? 



 8           MR. DUNHAM:  Yes, I do.



 9           HEARING OFFICER ORTH:  Thank you very much.  If 



10  you see this -- this lady on the screen in blue is our 



11  court reporter, we're making a transcript, which is the 



12  official record of this hearing.  If you see her wave her 



13  hands, I'll be watching her as well, please stop until we 



14  figure out the audio issue.  So thank you.  



15           MR. DUNHAM:  Okay.  Thank you.



16           HEARING OFFICER ORTH:  And it's Mr. Hiser.  Good 



17  morning, Mr. Hiser.



18           MR. HISER:  Good morning, Madam Hearing Officer.



19                       JOHN R. DUNHAM,



20       having been first duly sworn, was examined and 



21       testified as follows:



22            DIRECT EXAMINATION OF JOHN R. DUNHAM



23  BY MR. HISER:



24      Q.   Good morning, Mr. Dunham.  Could you please state 



25  your full name and spell it for the record, please?
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 1      A.   Yes, sir.  My name is John R. Dunham, and my last 



 2  name is D-U-N-H-A-M.



 3      Q.   And could you state your involvement in this 



 4  proceeding?



 5      A.   I prepared a cost report for the New Mexico Oil 



 6  and Gas Association, a cost of the regulation.



 7      Q.   And is the NMOGA Exhibit No. 34, which was 



 8  previously admitted, an accurate copy of your resume?



 9      A.   Yes, sir.



10      Q.   Could you explain your qualifications as to how 



11  they relate to your participation in the hearing today?



12      A.   Yes, sir.  I'm the managing partner of John 



13  Dunham and Associates, an economic research firm.  I've 



14  been in business for about a little over 20 years.  I've 



15  been an economist for 35 -- 36 years.  We do economic and 



16  policy research for dozens and dozens of different 



17  industries, including the oil and gas and natural gas 



18  industry.  



19           We prepared the economic impact -- the economic 



20  impact study of the Western oil and natural gas industry 



21  for the -- for the Western Energy Alliance.  And we've 



22  also performed regulatory impact analysis for the six 



23  different regulations on oil and natural gas at the 



24  federal level.  We've been a consultant to the Western 



25  Energy Alliance, to NMOGA, to the U.S. Oil and Gas 
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 1  Association, to Anadarko, to the New Mexico -- I'm sorry, 



 2  the Idaho Retailers Association, the New Mexico Retailers 



 3  Association, to name a number.



 4      Q.   Does NMOGA Exhibit A6 reflect your direct 



 5  testimony previously filed in this matter?



 6      A.   Yes, sir, it does.



 7      Q.   And you don't need to make any changes to that 



 8  exhibit; is that correct?



 9      A.   I don't believe so, no.



10      Q.   Do you adopt Exhibit A6 as your direct testimony 



11  in this matter, as if you had given it during this 



12  hearing?



13      A.   Yes, sir.



14      Q.   Did you rely on the following exhibits in 



15  preparing your testimony:  NMOGA Exhibit 35, the May 2020 



16  OVWS estimates, NMOGA 36, the Western Oil and Natural Gas 



17  study -- Economic Impact Study from 2018?



18      A.   Yes, sir.



19      Q.   NMOGA 37, a Well Methodology Report?



20      A.   Yes, I did.



21      Q.   NMOGA 38, a Regulatory Impact Analysis of the 



22  Proposed Emissions Standard for New and Modified Sources 



23  in Oil and Gas Natural Sector -- Oil and Natural Gas 



24  Sector?  Excuse me.  



25      A.   The EPA report, yes.
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 1      Q.   Yes.  And then also NMOGA Exhibit 39, the New 



 2  Mexico Crude Oil First Purchase Price from the U.S. Energy 



 3  Information Administration?



 4      A.   Yes.  Yes, sir.



 5      Q.   And NMOGA Exhibit 40, the FRED Graph Observations 



 6  from the Federal Reserve Bank in St. Louis?



 7      A.   Yes, sir.



 8      Q.   Okay.  Have you prepared a summary of your direct 



 9  testimony for the Board this morning?



10      A.   Yes, sir, I have.



11      Q.   Can you please provide that summary to the Board?



12      A.   Yeah.  How do I -- 



13      Q.   Yes, do you have some slides?



14      A.   I do have some slides.  I don't know how to...



15           MR. HISER:  Madam Hearing Officer, can you enable 



16  the screen share for him?



17      Q.   (BY MR. HISER)  She is working on it.  You should 



18  see a box with a little plus, I believe.  



19      A.   The screen share, a box with a little plus.  I'm 



20  sorry, I don't see a box on mine.  Oh, here it is.  Yeah, 



21  got it.  I'm sharing a slide now.



22      Q.   All right.  And can you make that bigger on the 



23  screen for everyone?



24      A.   I'll just do that right now.  



25           HEARING OFFICER ORTH:  Excuse me for 
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 1  interrupting.  Mr. Hiser, can you point us to where the 



 2  slides were.  Are those the slides that were sent last 



 3  night or?  



 4           MR. HISER:  So I think this is that slide.  It 



 5  may be -- we did circulate these.



 6      Q.   (BY MR. HISER)  Mr. Dunham, are you using the 



 7  ones circulated last night or is this an earlier version?



 8      A.   The one I sent last night.  I apologize.



 9           MR. HISER:  You should have something in your 



10  email reflecting the final that was submitted.  



11           HEARING OFFICER ORTH:  So I trust Pam has 



12  forwarded those emails to the Board members.  



13           Pam, if not, please do that now.  



14           MS. KATZ:  Madam Hearing Officer?



15           HEARING OFFICER ORTH:  Yes.  Ms. Katz?  



16           MS. KATZ:  Sorry, I thought you were done on that 



17  point about the presentation.  I have a question -- a 



18  clarifying question after you're done with that.  Sorry.



19      A.   Is this being shared now?



20      Q.   (BY MR. HISER)  We have a gray screen now.



21      A.   Oh, it's not sharing then.



22           MS. KATZ:  Perhaps while Mr. Dunham is pulling 



23  that up I could ask Mr. Hiser, you identified several 



24  exhibits associated with Mr. Dunham's testimony.  I don't 



25  see them identified in his actual direct or the testimony 
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 1  that was submitted.



 2           MR. HISER:  These are just exhibits that were -- 



 3  he relied upon for some of the information seen in    



 4  those -- in his report.  We're not -- it's only -- we just 



 5  listed them so people know where some of the information 



 6  came from.



 7           MS. KATZ:  But he didn't actually identify them 



 8  in the testimony so we would -- is that true?  I -- I'm 



 9  just trying to figure that out.



10      Q.   (BY MR. HISER)  Mr. Dunham, did you rely on these 



11  sources of information for part of the work that you did 



12  in this presentation?



13      A.   Yes.



14      Q.   Okay.  



15           MR. HISER:  Thank you, Ms. Katz.  



16           Is this the correct exhibit?



17           So we have the correct exhibit, and I believe 



18  this is the one that was circulated to all parties, Madam 



19  Hearing Officer.



20      Q.   (BY MR. HISER)  So, with that, Mr. Dunham, if you 



21  could please proceed.  



22      A.   I apologize for the technical difficulty there.  



23  Thank you -- thank you for -- for letting me testify 



24  today.  I am testifying on a report that I prepared for 



25  the New Mexico Oil and Gas Association in relation to the 
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 1  cost of the proposed ozone precursor rule.  



 2           My analysis showed that the rule would cost about 



 3  3.2 billion dollars for the New Mexico oil and natural gas 



 4  industry.  That would be -- that would be about 3.8 



 5  billion over five years on a net present value basis -- 



 6  and the proportion of the 3.2 billion.  It would mean a 15 



 7  percent loss in overall petroleum, oil and natural gas 



 8  production, with 12.9 percent of the oil and 22.8 percent 



 9  in the natural gas production.  



10           And it also had an impact on the state's economy 



11  of about 674 billion dollars per year and would lead to a 



12  loss of about 3,200 jobs in the state, and the tax impact 



13  on the state of about almost 23 million dollars.  And that 



14  doesn't -- that does not include the revenues from the oil 



15  and natural gas development itself.  



16           Now, all models are based on assumptions.  And 



17  the assumptions that I used in this model are listed on 



18  this slide.  The number of oil and natural gas wells I 



19  understand, is in question.  We derive that data from the 



20  OCD Well Statistics.  And I believe that the natural gas 



21  well number is probably too high, from what I've seen in 



22  other testing.  And that doesn't -- that will change the 



23  magnitude of the costs, but it doesn't really change the 



24  impact, because what matters are the costs per well.  And 



25  as the number of wells go down, then the costs go down, 
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 1  they coincide, so that would not really change the actual 



 2  impact dramatically, though it would change the magnitude 



 3  of the number.  



 4           HEARING OFFICER ORTH:  I'm sorry to interrupt, 



 5  Mr. Dunham.  Mr. Dunham, this is Felicia.  Is there a way 



 6  for you to bring your voice up?  We can hear you, but it's 



 7  a bit of a struggle.  



 8           COURT REPORTER:  I would recommend -- excuse me, 



 9  this is Theresa.  I would recommend getting rid of the 



10  virtual background.  And you're looking down all of the 



11  time so you're not coming across as well.  Thank you.



12           MR. DUNHAM:  If I hold the microphone here, does 



13  that help?  



14           MR. HISER:  Not too much.



15           THE WITNESS:  Not too much, okay.  I apologize 



16  for that.  I will try to speak a little louder.  Is that 



17  better?  



18           HEARING OFFICER ORTH:  It's a little better.



19           THE WITNESS:  I'll do my best to speak as loud as 



20  I can.  



21           MS. KATZ:  Some witnesses yesterday who were 



22  using headphones had better luck when they didn't use the 



23  headphones and just used the microphone on the computer.  



24  I don't know if that's a possibility.  



25           THE WITNESS:  Unfortunately, I don't have a 
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 1  microphone on this computer.  I'll do my best to speak as 



 2  loud as I can, if this helps.



 3      Q.   (MR. HISER)  Go ahead.



 4      A.   So the assumption is also -- are based on prices 



 5  at the time I did the study.  At that time the price for 



 6  oil was $56.14 a barrel, and the price per natural gas was 



 7  about $2,800 in cubic feet.  



 8           Our model does not account for the gas production 



 9  or the value of methane produced from primary oil wells, 



10  and that would have some effect on the overall results.  



11           The other assumptions that are used in the model 



12  are that the prices that I just provided were taken from 



13  March for oil, and from January for natural gas.  Those 



14  have changed somewhat, and as prices change either up or 



15  down, it would have an effect on the overall impacts.  



16           Wage rates we took from BLS wages for the State 



17  of New Mexico.  The most up-to-date at the time we did 



18  this was in May of 2020.  And for our net present value, 



19  we used the high yield bond rates, which are in the 



20  exhibits.  Right now, interest rates are very, very low, 



21  so the net present value calculations don't change much 



22  depending on what interest rate is used.  



23           And the most important data are operational costs 



24  per facility, per well.  That, we received from the NM Oil 



25  and Gas Association.  And that was based on a survey of 





                                                                     676



 1  operators in the state that they conducted.  We use these 



 2  to -- we took this data, we ran it through a modeling we 



 3  developed in 2018 for the Western Energy Alliance.  It's 



 4  a -- it's a cost model for the oil and natural gas 



 5  industry in New Mexico.  We developed these models for 



 6  each state that they represented.  We updated the model to 



 7  reflect the assumptions that I just discussed, and that 



 8  modeling uses data from IMLAN, which is the input/output 



 9  model of the United States.  



10           At the time it was using the New Mexico 2016 



11  tables, and we separated the costs into seven categories:  



12  Exploration, permitting, drilling, completion, production, 



13  pipeline transportation costs, and remediation.  So each 



14  individual facility would have those costs outlined, and 



15  each individual well would have those costs.  The revenue 



16  numbers are based on those oil and natural gas price 



17  numbers.  They assume exponential decline in production 



18  with 80 percent occurring in the first four years, and 



19  then production trailing off for 20 years, until the -- 



20  until the well is depleted.  



21           It calculates the average profit margin for the 



22  base case in the state for -- for oil and for natural gas.  



23  And then we can shock that system with price changes.  And 



24  the price changes being the cost of the regulation, both 



25  administrative and operational and capital -- I should say 
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 1  administrative, operational and capital costs.  And then 



 2  the model rebalances by shutting down the most un -- wells 



 3  that become unprofitable based on those changes.  So it 



 4  shuts down the least profitable, then the next least 



 5  profitable, then the next least profitable, until the 



 6  margins balance out.  



 7           Those -- those costs are then fed into our 



 8  economic impact model of the -- of the oil and gas 



 9  industry -- that we produced for the Western Energy 



10  Alliance in 2018.  That was the last time that model was 



11  updated.  It's based on data from the physical location 



12  and employment of all oil and natural gas operations in 



13  the -- in the states that we were -- we were using it for 



14  New Mexico.  



15           And then, from those employment figures, the 



16  supplier, the wages, output, all of those -- all of those 



17  figuring are calculated, using again the 2016 tables for 



18  the 2016 structure of the industry.  It shocked the 



19  baseline by the 15 percent -- percentage loss in revenue 



20  that the cost model calculated.  And the revenue is 



21  directly, almost literally associated with jobs in New 



22  Mexico, because most of the jobs are not higher jobs, 



23  they're production jobs, and those jobs fall by about 15 



24  percent.  And the supplier and industry jobs are 



25  calculated based on changes in -- supplier jobs are based 
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 1  on changes in direct output because output is the sales 



 2  that are used to purchase supplies for the -- for the 



 3  industry.  



 4           And then, in these jobs which are the multiplier 



 5  effect of the -- of the operations; the spending in the 



 6  general economy by people working in the -- in the 



 7  industry.  Those jobs fall, based on the loss in direct 



 8  supplier wages.  



 9           So that is -- that is the basis of the -- of the 



10  report.  As the assumptions change, we can run different 



11  numbers, which we -- we have done.  The most important 



12  values that go into the model are the price of oil and 



13  natural gas and the actual costs of the regulation.  



14           The number of wells -- well, again, it changes, 



15  but the magnitude, it doesn't change the impact on any 



16  given facility.  So if we used too many wells, that the -- 



17  the 3 billion dollar number we came up with is too high, 



18  but what's spent on the actual production is pretty close.  



19  That is my testimony.  If anyone has any questions, I can 



20  go into more detail.



21      Q.   Mr. Dunham, this is a type of economic model that 



22  you've prepared for a number of rulemaking proceedings 



23  across the United States; is that correct?



24      A.   Dozens, yeah.



25      Q.   And this would be pretty typical of what you 





                                                                     679



 1  would see for economic impact evaluation of a new rule?



 2      A.   This would be what -- what -- for an economic 



 3  impact, it wouldn't be what you would see for a regulatory 



 4  impact analysis, which would be generally conducted by the 



 5  agency proposing the rule.



 6      Q.   Okay.  Thank you.  



 7      A.   At the federal level.



 8           MR. HISER:  I believe that's all of our direct 



 9  questions, Madam Hearing Officer, so we would tender 



10  Mr. Dunham for any questions from the Board or other 



11  parties.  



12           HEARING OFFICER ORTH:  Thank you, Mr. Dunham and 



13  Mr. Hiser.  Ms. Katz, do you have any questions of 



14  Mr. Dunham?



15           MS. KATZ:  I do have some, Madam Hearing Officer.  



16             CROSS-EXAMINATION OF JOHN R. DUNHAM



17  BY MS. KATZ:



18      Q.   Thank you, Mr. Dunham.  So I just want to make 



19  sure, so you had -- Mr. Hiser asked you about some 



20  exhibits.  And I just want to make clear, you didn't 



21  actually reference those exhibits in your -- by exhibit 



22  number in your testimony, correct?



23      A.   No, no.  Those -- those aren't referenced in the 



24  report that I produced for the New Mexico Oil and Gas 



25  Association.
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 1      Q.   Okay.  But the actual report doesn't identify 



 2  those as exhibit numbers either?



 3      A.   I -- no, it does not.



 4      Q.   Okay.  Thanks.  I just wanted to clarify that.  



 5           And then, so you -- so you cite those sources, 



 6  but did you -- you didn't provide any of the actual 



 7  numbers from those sources in your testimony, correct?



 8      A.   In -- in -- in -- in this -- in this testimony 



 9  today, or in the report itself?  I'm sorry.



10      Q.   In your report that is attached to your 



11  testimony.  



12      A.   The numbers from those sources are cited in my 



13  report.



14      Q.   So -- so you cite -- you cite the specific 



15  numbers that you used to put together what you have in 



16  your tables?  Did you provide that?  I think you 



17  referenced a cost of some number relating to natural gas 



18  and I didn't see that in there.  



19      A.   The value -- the cost of natural gas, yeah, 



20  that's -- that's in one of the tables.  It's the -- 



21      Q.   Okay.  Can you point that out to me?



22      A.   -- it's the cost of the price.



23      Q.   Can you just point that out to me?



24           HEARING OFFICER ORTH:  Hold on, guys.  We really 



25  need you to speak one at a time.  So just please wait for 
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 1  each other.



 2      A.   Let me -- let me just pull that report up so I 



 3  have it in front of me.  Am I still sharing my screen?  



 4      Q.   (BY MS. KATZ)  Yes, you are.  



 5      A.   I am?  How do I stop sharing my screen?  I'm 



 6  sorry.  This is....



 7      Q.   I believe the Hearing Officer has to do that.  



 8      A.   Those -- those prices are in Table 3 of my 



 9  report.



10      Q.   Okay.  Thank you.  Thanks for pointing that out.  



11           So you stated that your analysis relies on data 



12  from "actual" oil and natural gas companies that are part 



13  of NMOGA's membership.  Did you provide any of that data 



14  to the Board and the other parties as exhibits to your 



15  testimony?



16      A.   I -- I didn't, personally.  That's -- that's 



17  NMOGA's data and it's -- I -- I -- I can only share data 



18  at the request of the clients.  It's their data.  I don't 



19  know if they provided it or not.



20      Q.   Okay.  So -- well, they did not provide it, I 



21  will say.  And so, I guess, so we're just supposed to take 



22  your word for that, then?



23      A.   Well, it is -- it is -- again, it's a survey.  It 



24  comes from companies and it's outlined in Table 7.



25      Q.   I understand.  But so -- but we're just supposed 





                                                                     682



 1  to take your word for what was actually in that survey, 



 2  and the information in that survey, and the companies and 



 3  the data that they provided?



 4      A.   Yeah.  I'm under oath and I will -- I will say 



 5  right now, that that is the data from the survey.  I 



 6  didn't make up -- 



 7      Q.   All right.  So were you paid by NMOGA for your -- 



 8  to conduct that analysis?



 9      A.   Yes, I was.



10      Q.   And are you being paid -- paid to testify?



11      A.   Yes, I am.



12      Q.   Okay.  So you said that this data came from ten 



13  companies; is that correct?



14      A.   Yes, ma'am.



15      Q.   Do you know how many companies operate in the 



16  State of New Mexico?



17      A.   Not off the top of my head.  I did actually have 



18  a number, so it's a large number of companies.



19      Q.   So you point to inadequacies in ERG's cost 



20  estimates.  Are you aware of the data and testimony 



21  provided by NMED in support of those estimates?



22      A.   I've seen that testimony.



23      Q.   Would you agree that it is difficult to evaluate 



24  an analysis when you don't have access to the data that 



25  was used as the basis for that analysis?
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 1      A.   Well, I definitely agree with that.



 2      Q.   Okay.  And did you hear the testimony of the 



 3  Department's modeling expert, Ralph Morris, where he 



 4  discussed how all of the data and inputs he used for his 



 5  model, as well as the modeling files themselves that were 



 6  provided for review by all of the stakeholders, the 



 7  parties, and the public in this rulemaking?



 8      A.   I didn't hear him.  This is the first testimony 



 9  that I'm hearing from this ruling.



10      Q.   Okay.  And would you agree that it is difficult 



11  to analyze the results of a model when you do not have 



12  access to the underlying assumptions of that model or to 



13  the data used as inputs to that model?



14      A.   It's very difficult.  It's almost impossible to 



15  analyze a model when you don't have the data or you don't 



16  have at least access to the source of it.



17      Q.   Would you agree that the other parties' experts 



18  have been able to testify about what they regard as 



19  problems with the New Mexico Environment Department's cost 



20  estimates and modeling, those put forward in this -- in 



21  this rulemaking, because they had access to all the data 



22  and the full explanations for where those estimates -- for 



23  all of those estimates in that modeling?



24      A.   I don't understand the question.



25      Q.   Sorry.  Yeah, that was awkward.  
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 1           Would you agree that the other parties are -- 



 2  have been able to identify what they view as problems with 



 3  the Department's cost estimates and modeling precisely 



 4  because they had access to all of the data and the 



 5  explanations for those estimates in modeling?



 6      A.   Only based on what the -- what the testimony was 



 7  that I was given to look at.  I wasn't -- again, I wasn't 



 8  on the call to hear anybody.  At the time I did this 



 9  study, there was no regulatory impact model that I could 



10  find that outlined the state's cost estimates.



11           MS. KATZ:  Okay.  Thank you, Mr. Dunham.  I have 



12  no further questions at this time.



13           HEARING OFFICER ORTH:  All right.  Thank you.  



14           Ms. Fox, do you have questions of Mr. Dunham?



15           MS. FOX:  No questions.  Thank you.  



16           HEARING OFFICER ORTH:  Thank you.  Ms. Paranhos?



17           MS. PARANHOS:  Thank you, Madam Hearing Officer.  



18  Yes, I just have one question.  



19             CROSS-EXAMINATION OF JOHN R. DUNHAM



20  BY MS. PARANHOS:



21      Q.   Mr. Dunham, can you just explain whether or not 



22  you applied the costs in your analysis at the well level 



23  or at the well site level?



24      A.   At the well level, the individual hole in the 



25  ground.
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 1           MS. PARANHOS:  Thank you.  



 2           HEARING OFFICER ORTH:  All right.  Thank you.  



 3      Mr. Jaynes?



 4           MR. JAYNES:  No questions, Madam Hearing Officer.  



 5           HEARING OFFICER ORTH:  All right.  Thank you.  



 6           Do we have Ms. Devore?  I don't believe so.  



 7           Mr. Nykiel or Mr. Timmons?  



 8           MR. NYKIEL:  No questions.  Thank you.



 9           HEARING OFFICER ORTH:  Thank you.  That was 



10  Mr. Nykiel. 



11           Mr. de Saillan?



12           MR. DE SAILLAN:  Yes, I have a number of 



13  questions for this witness.  Thank you, Madam Hearing 



14  Officer.  



15             CROSS-EXAMINATION OF JOHN R. DUNHAM



16  BY MR. DE SAILLAN:



17      Q.   Good afternoon, Mr. Dunham.  My name is Charles 



18  de Saillan.  (Unintelligible.)  Okay?  



19           HEARING OFFICER ORTH:  Mr. De Saillan, you seem 



20  to have cut out.  



21           THE WITNESS:  Yes.  



22           HEARING OFFICER ORTH:  I'm wondering -- 



23           MR. DE SAILLAN:  Can you hear me?



24           HEARING OFFICER ORTH:  Well, yes.  We may have to 



25  ask you to turn off your video if that continues.
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 1      Q.   (BY MR. DE SAILLAN)  Can you hear me now?



 2      A.   Yes, that's better.  Thank you.



 3      Q.   Okay.  Thank you.  



 4           MR. DE SAILLAN:  Thank you, Madam Hearing 



 5  Officer.



 6      Q.   Good morning, Mr. Dunham.  



 7      A.   Morning, sir.



 8      Q.   My name is Charles de Saillan and I'm an attorney 



 9  with the New Mexico Environmental Law Center.  And I 



10  appreciate your testimony.  I want to start out by 



11  emphasizing that I'm having a rather hard time hearing 



12  you.  So I would very much appreciate it if when you 



13  respond to my questions, you try to be as -- enunciate as 



14  well as you can and speak -- try to speak loudly.



15      A.   I apologize for that, sir.



16      Q.   It's no problem, it's just, you know, this is 



17  technology.  



18      A.   This is technology, exactly.



19      Q.   And I'm not as young as I used to be, and there 



20  were some rock concerts in my youth so my hearing isn't 



21  what it once was.  



22           But I want to start out by asking you a few 



23  questions about your report and what you're looking at in 



24  your report just to make sure I understand.  Now, as I 



25  understand your report, you're looking at the additional 
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 1  costs that the oil and gas industry would incur to comply 



 2  with the proposed regulations.  Do I have that right?



 3      A.   Yes, sir.



 4      Q.   And your report also estimates the jobs that 



 5  would be lost if the proposed regulations are adopted; is 



 6  that -- do I have that right?



 7      A.   Yes, sir.



 8      Q.   And those are costs not so much to the industry, 



 9  but to the larger economy?



10      A.   The jobs are lost both to the industry and to the 



11  larger economy.



12      Q.   Okay.  And then, your report also looks at the 



13  tax revenue that would be lost to the state if the 



14  regulations are adopted; is that correct?



15      A.   Yes, sir, though -- though, I do not include the 



16  taxes on oil and gas production itself, you know, the 



17  royalties.



18      Q.   Right, right.  But you do include the tax 



19  revenues that would be lost, correct?



20      A.   Sure.  Yes, I do.



21      Q.   And those again, those are costs to the larger 



22  economy, correct?



23      A.   Yes, sir.



24      Q.   Okay.  Now, Mr. Dunham, do you acknowledge that 



25  oil and natural gas production results in the emission of 
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 1  oxides of nitrogen and volatile organic compounds?



 2      A.   I'm not a chemist or an engineer, sir, but I 



 3  would -- I would -- I would assume that the oil and 



 4  natural gas production does lead to emissions.



 5      Q.   Okay.  And then those -- those pollutants form 



 6  ozone in the atmosphere; do you more or less recognize 



 7  that?



 8      A.   I'm not a chemist, sir.  I -- I don't know 



 9  what -- how those pollutants function.



10      Q.   Right, I understand.  And I'm not asking for 



11  your -- your expertise as a chemist or chemistry.  I'm 



12  just trying to lay a basic foundation about what this 



13  hearing is all about.  And then, do you understand that 



14  these substances are pollutants that are harmful to human 



15  health?



16      A.   Again, sir, I'm not a doctor, I don't know how 



17  pollutants or -- would affect human health.  I'm an 



18  economist, I -- I work with economic data.



19      Q.   Okay.  Then you wouldn't dispute any of these 



20  facts?



21      A.   I -- I -- I can't accept or dispute them.  I'm 



22  not an expert in -- in atmospheric chemistry.



23      Q.   Okay.  Well, then, Mr. Dunham, would you agree -- 



24  let's assume that these facts are correct.  Okay?  Can we 



25  take them as a given?
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 1      A.   Yes, sir.



 2      Q.   Okay.  Now, given what we just discussed, would 



 3  you agree that the emission of these pollutants has costs 



 4  to other sectors of the New Mexico economy, other than the 



 5  oil and gas industry?



 6      A.   In general, pollutants of all types have what 



 7  economists would call externalities.  So if you're 



 8  located -- maybe your house is located under an airport, 



 9  you have externalities due to the sound and the emissions 



10  from airplanes, and that would be priced in, you know, the 



11  property value of your -- of your property.  You would 



12  have a lower property value than one that would not be 



13  under an airport runway.  So it would be the same sort of 



14  thing.



15      Q.   Okay.  And so I want to -- I'm going to get into 



16  externalities with you in a bit, but I just want to -- I 



17  just want to establish that there are costs to other 



18  sectors of New Mexico economy as a result of the release 



19  or the emissions of these pollutants.  And when I say 



20  other sectors, I mean other than the oil and gas industry; 



21  is that correct?



22      A.   If -- if -- if the statements that you made were 



23  true, again, I can't vouch for that, then that would lead 



24  to other -- other costs.



25      Q.   Okay.  Now, let's take a couple of examples.  For 
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 1  example, the emission of harmful pollutants would result 



 2  in increased medical bills, right?



 3      A.   It's possible.



 4      Q.   Okay.  But your report doesn't include those 



 5  costs, does it?



 6      A.   No, my report was to look at the costs of the 



 7  regulation on the production of oil and natural gas.



 8      Q.   Right.  And -- and emission of harmful pollutants 



 9  could result in lost days of work due to illness; is that 



10  correct?



11      A.   Again, that -- that is possible.



12      Q.   Okay.  But your report doesn't attempt to 



13  quantify those costs either, does it?



14      A.   Again, it was my job to calculate costs of the 



15  regulation.  It would be a -- it would be a regulatory 



16  impact analysis that would look at externalities and 



17  social costs, potential benefits, et cetera.



18      Q.   Okay.  And emission of harmful pollutants could 



19  result in higher mortality rates; is that also correct?



20      A.   Again, based on what you've suggested as a given, 



21  if pollutants cause health problems that could result in 



22  various types of health problems, including possibly 



23  mortality, I would think.  But, again, I'm not a 



24  physician, I don't have any expertise in this.



25      Q.   Okay.  But your report doesn't include those 
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 1  costs, does it?



 2      A.   No, that wasn't the -- that wasn't my -- my 



 3  commission.



 4      Q.   Okay.  Now, aside from those costs, the ones that 



 5  I just asked you about, wouldn't you also agree that there 



 6  are benefits in breathing clean air, that are very 



 7  difficult to quantify in this sort of economic analysis?



 8      A.   In the type of analysis I perform?  



 9      Q.   Yes.



10      A.   Again, I didn't do a regulatory impact analysis.  



11  A regulatory impact analysis would take into account all 



12  of those social-type aspects.



13      Q.   Right.  Okay.  So, Mr. Dunham, is it -- is it 



14  your understanding that oil and natural gas production 



15  also results in the emission of methane into the 



16  atmosphere?



17      A.   Well, natural gas basically is methane, so it 



18  would be possible.  Again, I'm not an engineer so I'm -- 



19  I'm not an expert in this.



20      Q.   Okay.  And do you acknowledge that methane is a 



21  potent greenhouse gas?



22      A.   I have no idea on that.



23           MR. HISER:  Madam Hearing Officer?



24      A.   I'm not an environmental scientist.  



25           HEARING OFFICER ORTH:  Hold on.  Hold on one 
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 1  second.  I heard an objection of some kind.



 2           MR. HISER: Yes, Madam Hearing Officer.  This is 



 3  Eric Hiser for NMOGA.  Mr. Dunham has repeatedly stated 



 4  that he conducted a cost analysis of the cost of this rule 



 5  on the oil and gas industry, that he did not conduct a 



 6  regulatory impact analysis looking at all of the other 



 7  conceivable costs and benefits of the rule.  We could go 



 8  through and try to identify all of those, but I think the 



 9  question has been asked and answered.  



10           HEARING OFFICER ORTH:  Mr. de Saillan?



11           MR. DE SAILLAN:  Yes, Madam Hearing Officer.  



12  Mr. Dunham has gone into a fair amount of detail in 



13  estimating what he considers to be the costs of this 



14  proposed rule.  And I think -- and I think that's -- 



15  that's legitimate information for the -- for the -- for 



16  this Board to hear.  But on the same token, I think it's 



17  been entirely appropriate that the Board hear what his 



18  report does not include.  And I am going into a little bit 



19  of detail on that, but not nearly as much detail as 



20  Mr. Dunham has gone into.  And, again, I think that it's 



21  important for the Board to understand what is not in his 



22  report.  



23           HEARING OFFICER ORTH:  I understand that.  Keep 



24  going, if you would.  I think -- I think that's an 



25  appropriate line of inquiry.  I'm sorry for interrupting 
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 1  you, Mr. Dunham.



 2           MR. DE SAILLAN:  Thank you, Madam Hearing 



 3  Officer.



 4      Q.   (BY MR. DE SAILLAN)  Now, if we could go on.  I 



 5  think your report states -- well, your report does state, 



 6  and I'm going to quote at page 8 of your report, which is 



 7  attached to your testimony -- attached to your written 



 8  testimony.  It says, "Based on the Western Energy model, 



 9  if the costs outlined above are reflective of the entire 



10  industry in the State of New Mexico, the results would be 



11  devastating for the oil and natural gas sector of the 



12  economy."  Do you recall that statement, Mr. Dunham?



13      A.   I can look for the exact wording, but that would 



14  be -- that would be a true statement.



15      Q.   Okay.  Now, would you agree with me that if 



16  climate change caused by anthropogenic emissions of 



17  greenhouse gas into the atmosphere is left unchecked, the 



18  results would be devastating for the New Mexico economy as 



19  a whole?



20      A.   I don't even understand the question, sir.



21      Q.   Let me repeat it.  Would you agree with me that 



22  if climate changes caused by the anthropogenic emissions 



23  of greenhouse gas into the atmosphere is left unchecked, 



24  the results would be devastating for the New Mexico 



25  economy?
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 1      A.   I can't even answer that question.



 2      Q.   Okay.



 3           MR. HISER:  Madam Hearing Officer, this is Eric 



 4  Hiser again.



 5           HEARING OFFICER ORTH:  Yes, sir.



 6           MR. HISER:  I can appreciate your desire to let 



 7  everything into the record as much as possible, but I do 



 8  think we need to caution the Board about testimony by 



 9  counsel as to the -- these costs, because none of these 



10  are in evidence yet.



11           HEARING OFFICER ORTH:  Okay.  No, I -- I take 



12  your point.  And Mr. De Saillan is going to have to find a 



13  basis for the assumptions and -- the basis, again, for the 



14  assumptions in the questions he's posing.  And I will be 



15  paying attention to that, but it's -- it's a long record, 



16  so I trust he's -- I trust he's going to be able to do 



17  that later, but thank you for -- thank you for reminding 



18  us.  



19           Go ahead, Mr. De Saillan.



20           MR. DE SAILLAN:  Thank you, Madam Hearing 



21  Officer.



22      Q.   (BY MR. DE SAILLAN)  Now, Mr. Dunham, you 



23  mentioned a minute ago the concept of externalities.  I 



24  want to talk to you a little about that.  The term refers 



25  to costs that are external to the price paid for goods or 
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 1  service, and are, thus, borne by other sectors of the 



 2  economy or by the public at large.  Is that accurate?



 3      A.   Roughly; they're the costs that are not 



 4  associated with the market transaction.



 5      Q.   Right.  



 6      A.   So the -- it would be both the production and the 



 7  consumption of a good or service.



 8      Q.   Okay.  And do you agree that environmental 



 9  pollution is an example of an externality?



10      A.   Environmental pollution or pollution of any type 



11  is generally considered in a regulatory impact analysis 



12  as -- pollution as an externality.



13      Q.   Right, okay.  And in fact, it's often used as a 



14  textbook example of an externality, isn't it?



15      A.   It's used as -- it's a common issue which is an 



16  externality, yeah.



17      Q.   Okay.  And would you agree that installation of 



18  pollution control equipment is a means of internalizing 



19  external costs?



20      A.   I'm -- I'm not an engineer, so I don't know how 



21  the pollution control equipment would work, but it would 



22  internalize external costs by -- you could -- you could 



23  actually say, internalize external costs by a number of 



24  means, including pricing or equipment or different 



25  systems.
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 1      Q.   Okay.  So that would include installation of 



 2  pollution control equipment?



 3      A.   Potentially.  I'm not an engineer, so I don't 



 4  know how pollution control equipment would affect actual 



 5  pollution.



 6      Q.   But if the pollution control equipment reduces 



 7  the emission of pollution, that would reduce the 



 8  externality, right?



 9      A.   Potentially, yes.



10      Q.   Okay.  And that way the total costs of producing 



11  a good are more accurately reflected in the price paid to 



12  that good; is that right?



13      A.   If externalities are reduced, then the market 



14  transaction is more reflective of the -- the overall 



15  supply and demand of costs and -- and, yeah, costs of a 



16  good or service.



17      Q.   Okay.  Now, Mr. Dunham, your report includes the 



18  costs to the industry of pollution control equipment that 



19  would be required under these regulations; is that 



20  correct?



21      A.   Yes, sir.



22      Q.   Okay.  And your report states -- and this is at 



23  page 5, that "Under the proposed regulations there would 



24  be as many as 16 provisions that will require additional 



25  equipment to be installed and maintained."  Do you recall 
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 1  that statement?



 2      A.   I'm looking for it now, but that -- that 



 3  sounds -- yes, that's actually what it does say.  You're 



 4  correct.



 5      Q.   Okay.  And could you tell us what some of that 



 6  equipment would be?



 7      A.   It's outlined in Table 7 of my report; it's 



 8  things like compressors, flares, paper recovery units, et 



 9  cetera.



10      Q.   Okay.  And zero emission controllers, was that 



11  another one?



12      A.   I do not know because I'd have to go back and 



13  look at the actual raw data and see if I combined that 



14  into something.  It's not on my table.



15      Q.   Okay.  Okay.  That's okay.  



16           Now, that equipment will need to be manufactured; 



17  is that correct?



18      A.   I would assume so, yes.



19      Q.   And -- and the manufacturer of that equipment 



20  will create jobs; is that right?



21      A.   The manufacturer of that equipment would create 



22  jobs.



23      Q.   But your report doesn't include those additional 



24  jobs, does it?



25      A.   My -- my report is not a report on the emission 
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 1  control industry.  It's a report on the New Mexico oil and 



 2  natural gas industry.



 3      Q.   Okay.  And -- and the equipment will need to be 



 4  installed; is that correct?



 5      A.   I would assume so.



 6      Q.   And that installation will create jobs, won't it?



 7      A.   That will also create costs because the 



 8  installation of that equipment is part of it.



 9      Q.   Right, but my question is -- my question is 



10  whether it will create jobs?



11      A.   Installing equipment?  



12      Q.   Yes.



13      A.   Installing equipment would lead to jobs; whether 



14  or not it would create it, I don't know.  I haven't 



15  examined that.



16      Q.   Okay.  And that equipment will need to be 



17  maintained as well, won't it?



18      A.   I would assume so, but, again, I'm not an 



19  engineer.  I don't know how the equipment works.



20      Q.   I'm sorry?



21      A.   I'm sorry.  I'm just -- the technology is not 



22  great.  I'm not an engineer, I don't know how the 



23  maintenance schedules for this type of equipment works, 



24  but I would assume that there would maintenance on any 



25  kind of equipment.
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 1      Q.   Okay.  And that -- and that maintenance will 



 2  create jobs?



 3      A.   It would -- it would create activity; whether or 



 4  not it would create new jobs, again, I can't tell you 



 5  because I haven't examined that.



 6      Q.   Okay.  And the manufacturer and installation of 



 7  the pollution control equipment will also create tax 



 8  revenues; is that correct?



 9      A.   Potentially.  Again, that equipment could be 



10  manufactured completely outside of New Mexico.  I don't -- 



11  I didn't examine the pollution equipment industry in this 



12  state.



13      Q.   Okay.  But the installation would create tax 



14  revenues in New Mexico, correct?



15      A.   Again, potentially.  I don't know how that 



16  would -- how the structure of this reflects on New 



17  Mexico's tax revenue of the state.



18      Q.   Okay.  But your report doesn't consider those -- 



19  those savings, does it?



20      A.   My report was to look at the cost of the New 



21  Mexico oil and gas industry, not on the pollution control 



22  industry.



23      Q.   Yeah, okay.  



24           Now, Mr. Dunham, I presume that you're familiar 



25  with cost/benefit analysis?
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 1      A.   Yes, sir, I am.



 2      Q.   And could you explain to the Board what 



 3  cost/benefit analysis is in economic terms?



 4      A.   Cost/benefit analysis is really a business -- a 



 5  business concept.  It's an examination of the -- of the 



 6  various costs going into a -- we would say a production 



 7  function, but into an activity.  In this case, say, 



 8  drilling of oil or natural gas.  And the benefits would be 



 9  the resultant revenues that one would make from that, in 



10  that well.  So if your costs are higher than your 



11  benefits, then you don't drill that well, which is kind of 



12  what our model is based on.



13      Q.   Now, your report, as I understand it, and I think 



14  as you've testified is more a cost analysis or a cost 



15  impact analysis, rather than a cost/benefit analysis; is 



16  that correct?



17      A.   That is correct, sir.



18      Q.   But your firm -- your firm does do cost/benefit 



19  analysis, right?



20      A.   Yes, it does.



21      Q.   And indeed, your firm's brochure states that 



22  cost-benefit analysis is one of the services that it 



23  provides; is that correct?



24      A.   Yes, sir.



25      Q.   And have you, personally, prepared cost/benefit 
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 1  analyses?



 2      A.   Very many of them.



 3      Q.   Okay.  And so, I'd like to ask you, why was it 



 4  you decided to conduct a cost analysis here rather than a 



 5  cost/benefit analysis?



 6      A.   I didn't decide what type of analysis to conduct.  



 7  I'm a -- I'm a consultant.  I received a commission and I 



 8  performed that analysis.



 9      Q.   Okay.  Thank you.  



10           And then a couple of questions about your model.  



11  You referenced a Western Energy Alliance modeling in your 



12  report; is that correct?



13      A.   Yes, sir.



14      Q.   And could you tell us what Western Energy 



15  Alliance is?



16      A.   Western Energy Alliance is a trade association 



17  representing the oil and natural gas industry in -- I'm 



18  going to get this wrong, I'm sorry; I think it's 12 or 13 



19  states.



20      Q.   Okay.  And most of the figures that you show in 



21  your report are the products of that model?



22      A.   Some of the figures are; the economic impact 



23  figures are.



24      Q.   Okay.  Now, is that model itself in the record in 



25  this proceeding?
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 1      A.   The citation to the model is in my report.



 2      Q.   But is the model itself in the record?



 3      A.   The entire model, no, it's not owned by anybody 



 4  involved in this proceeding, I don't believe.



 5           MR. DE SAILLAN:  Okay.  Mr. Dunham, thank you for 



 6  your patience with me here today.  I have no further 



 7  questions.



 8           THE WITNESS:  Thank you, sir.  I'm sorry about 



 9  the volume.



10           HEARING OFFICER ORTH:  Thank you, Mr. de Saillan.  



11           Mr. Rose, do you have questions of Mr. Dunham?  



12           MR. ROSE:  I do not.



13           HEARING OFFICER ORTH:  Thank you.  Mr. Janoe?



14           MR. JANOE:  I do not.  



15           HEARING OFFICER ORTH:  Thank you.  Mr. Butzier?



16           MR. BUTZIER:  No.  Thank you, Madam Hearing 



17  Officer.



18           HEARING OFFICER ORTH:  Thank you.  Ms. Gutierrez?



19           MS. GUTIERREZ:  No questions.  Thank you.  



20           HEARING OFFICER ORTH:  Thank you.  Let's see.  Do 



21  we have Mr. Neumann or Mr. Colclasure?



22           MR. COLCLASURE:  This is Mr. Colclasure, we have 



23  no questions.  Thank you.



24           HEARING OFFICER ORTH:  Thank you.  And 



25  Ms. Witherspoon?





                                                                     703



 1           MS. WITHERSPOON:  No questions.  Thank you.  



 2           HEARING OFFICER ORTH:  Thank you.  We're going to 



 3  turn now to the Board for their questions.  While I'm 



 4  doing that, if you are an attendee on this platform and 



 5  you would have a question, please reach out through the 



 6  Chat.  



 7           So let's start with Madam Chair, do you have 



 8  questions of Mr. Dunham?



 9           CHAIRPERSON SUINA:  Thank you, Madam Hearing 



10  Officer.  Yes, I do have a few question of our witness, 



11  Mr. Dunham.  



12         EXAMINATION BY THE BOARD OF JOHN R. DUNHAM 



13           CHAIRPERSON SUINA:  First of all, good morning, 



14  Mr. Dunham.  Thank you for your presentation and all of 



15  the information that you've provided us this morning as 



16  well as your written testimony and report.  Appreciate 



17  your time and also patience.  This is a lot of information 



18  to try to weed through and look back at the basis of the 



19  assumptions and the model itself.  



20           I just have a couple of clarifying questions in 



21  my mind, just so that I'm clear on how the model was put 



22  together.  And, again, some of the initial assumptions.  



23  So based on your presentation slides this morning, you 



24  said the model was developed for Western Energy Alliance 



25  in 2018.  And that was really just the structure or how 
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 1  the model was created; is that -- is that correct?



 2           MR. DUNHAM:  The structure of the model and also 



 3  the baseline economic impact figures were from 2018 in 



 4  that model.



 5           CHAIRPERSON SUINA:  Okay.  So the baseline 



 6  economic data is from 2018, then; is that what you're 



 7  saying?



 8           MR. DUNHAM:  The job data, the wage data, yes, 



 9  that is from there.



10           CHAIRPERSON SUINA:  Okay.  And -- and in your 



11  report in the tables, so back to like the job data and so 



12  forth; in some of the tables, for example, Table 12, it 



13  refers back to an update to the economic impact -- 



14           Oh, Madam Hearing Officer, I just want to make 



15  sure, it's okay to refer to the report -- to his report; 



16  is that -- is that?



17           HEARING OFFICER ORTH:  Yes, I think it's okay.



18           CHAIRPERSON SUINA:  Okay.  I just want to make 



19  sure.  



20           So in Table 12 of your report, we're looking at a 



21  comparison of economic impacts from 2020 to 2021.  But 



22  that economic analysis was done based upon updated job 



23  data or 2018 job data?



24           MR. DUNHAM:  No, everything is based on 2018 job 



25  data.
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 1           CHAIRPERSON SUINA:  Oh, okay.  Including that 



 2  update on the tables?



 3           MR. DUNHAM:  Yes, ma'am.



 4           CHAIRPERSON SUINA:  Okay.  All right.  Well, I 



 5  appreciate that clarification.  



 6           And is that the same assumption for the other 



 7  tables in your report, like Table 10, 11 and Table 9?



 8           MR. DUNHAM:  Give me one second.  Table 9, yes.



 9           CHAIRPERSON SUINA:  Okay.



10           MR. DUNHAM:  Table 10 and Table 11 are data that 



11  we -- that we gathered based upon the -- the wording of 



12  the rule when we did this analysis a year ago, and when we 



13  did this analysis this time.  And -- and some different 



14  pricing data, things like that; it's not the -- it's not 



15  job data, no.



16           CHAIRPERSON SUINA:  Okay.  So you're saying in 



17  some of these tables there were updates on the base 



18  assumptions of jobs and some prices; is that what you're 



19  saying?



20           MR. DUNHAM:  Not jobs, but on some prices, and 



21  that is all in Table -- let me just look through this 



22  myself -- Table 3.



23           CHAIRPERSON SUINA:  Can you repeat that table 



24  number?  Sorry, I didn't hear it.  



25           MR. DUNHAM:  Sorry, Table number 3.
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 1           CHAIRPERSON SUINA:  Three, okay.  Okay.  I 



 2  appreciate that.  And so in Table number 3, you're saying 



 3  the updated price data that was referenced in Table number 



 4  3 -- and I think in your slides earlier, it -- is that the 



 5  data that was based upon the operational cost -- some of 



 6  the data based upon the operational costs from the survey 



 7  of the ten companies?



 8           MR. DUNHAM:  No, ma'am.  This is data based on -- 



 9  on information from the U.S. Department of Energy and 



10  based on information that -- that we interpreted from -- 



11  from the State of New Mexico, though I've been told that I 



12  interpreted the natural gas wells incorrectly.



13           CHAIRPERSON SUINA:  Okay.  So that interpreted 



14  data from New Mexico, you're saying -- can you repeat that 



15  last part again?  Sorry, it was kind of mumbled.  



16           MR. DUNHAM:  Yeah, the number of actual wells -- 



17  the number of actual facilities is from -- is from the 



18  State of New Mexico, but, again, I've been told I 



19  interpreted the number of gas wells in particular 



20  incorrectly.  



21           CHAIRPERSON SUINA:  Okay.  And can you explain a 



22  little bit more of how that interpretation, was it an 



23  overestimate or an underestimate?



24           MR. DUNHAM:  It's an overestimate.



25           CHAIRPERSON SUINA:  An overestimate, okay.  Thank 
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 1  you for that, Mr. Dunham.  Again, sorry, I'm trying to 



 2  walk through all of this data and where all of it's coming 



 3  from and base assumptions.  I appreciate your patience 



 4  with me.  



 5           So I understand that in your report, I think it 



 6  was in Table -- sorry, I'm scrolling through here really 



 7  quickly.  Oh, yes, it was in -- on page 8 and page 9 in 



 8  your report.  Some of the changes that you referenced from 



 9  the prior analysis, and you examined the two regulations, 



10  one going through the OCC and then one going through EIB.  



11  And so, in your -- in your subsequent tables, does that 



12  already take into consideration the rules that were passed 



13  under OCC?



14           MR. DUNHAM:  The -- the earlier analysis was 



15  looking at those rules, as well as an earlier version, I 



16  believe, of this rule.



17           CHAIRPERSON SUINA:  Okay.  And then the 2021 



18  results that are in Tables 10 and 11 and 12, are those -- 



19  does that include the -- your analysis about the impact 



20  with the OCC rules?



21           MR. DUNHAM:  No, it does not.  No, that's just 



22  looking at this rule.



23           CHAIRPERSON SUINA:  Okay.  It's just looking at 



24  the EIB rule?



25           MR. DUNHAM:  Correct.
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 1           CHAIRPERSON SUINA:  Okay.  Thank you for that 



 2  clarification.  Again, I apologize for all of these 



 3  questions.



 4           MR. DUNHAM:  Not at all.



 5           CHAIRPERSON SUINA:  And -- and so in one of the 



 6  other statements in your report is that the estimated 



 7  administrative costs of the rule has risen based not only 



 8  on the higher wages in New Mexico, but because the 



 9  proposed rule imposes more administrative requirements.  



10  And I just wanted to, again, take note, is that 



11  administrative cost, the assumption, based upon job data 



12  from 2018 or 2021?



13           MR. DUNHAM:  No, the administrative cost 



14  assumptions are based on a similar rule that had been 



15  proposed by the U.S. EPA.  And I'm going to get the date 



16  wrong, I think it was 2016.  And we took those and applied 



17  the current New Mexico -- those hours and applied the 



18  current New Mexico wage rates to -- and the -- and the 



19  number of regulations.  So the hours per administrative 



20  task, times the number of administrative tasks, times an 



21  average wage.



22           CHAIRPERSON SUINA:  Okay.  Well, thank you for 



23  that.  And then in Table 11, it talks about the 



24  operational and the administrative costs, and it compares 



25  the 2020 model to -- or numbers to the 2021.  And I see a 
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 1  percentage change of administrative costs of 28.9 percent?  



 2  And then -- 



 3           MR. DUNHAM:  Yeah, that's it.



 4           CHAIRPERSON SUINA:  Sorry about that.  And then 



 5  an operational cost of negative 2.5 percent.  And so, 



 6  could you explain a little bit more of why -- or explain, 



 7  one, maybe the easy one is why the operational costs went 



 8  down?



 9           MR. DUNHAM:  Yeah, the operational costs went 



10  down based on the number of wells that we were looking at, 



11  as well as the -- as well the -- (unintelligible)



12           HEARING OFFICER ORTH:  Mr. Dunham?  Mr. Dunham?  



13  Mr. Dunham, I'm sorry, we cannot hear you.  Would you -- 



14  when you were leaning forward it was better.  



15           MR. DUNHAM:  Oh, okay.  Is this better?  Is this 



16  better?  



17           HEARING OFFICER ORTH:  Yes, it is.  



18           MR. DUNHAM:  Okay.  I really apologize for the 



19  technology.  I'll get new headphones.   



20           The operational costs changed -- it's a small 



21  change that's based on the number of wells that we were 



22  looking at, changed and some of -- I believe some of the 



23  pricing changed a little bit.



24           CHAIRPERSON SUINA:  Okay.  Thank you so much.  



25  And so then the administrative costs that went up 28.9 





                                                                     710



 1  percent; you're saying that was based on more the labor 



 2  hours and the increase in wages; is that -- is that 



 3  accurate?



 4           MR. DUNHAM:  Both.  It's both.



 5           CHAIRPERSON SUINA:  Both, okay.  All right.  



 6  And -- and so I know you have another -- so I'm going 



 7  through the tables here; Table 12, so you have the 2021 



 8  comparison with the 2020 analysis.  And, again, I'm just 



 9  wanting to make sure I have it clear in my head.  So this 



10  2020 analysis was based upon the previously proposed 



11  rule -- rule that was back in last year, basically, the 



12  previous version?



13           MR. DUNHAM:  Yeah, but it was the previous 



14  version in -- in -- in conjunction with the other rule.



15           CHAIRPERSON SUINA:  Okay.  And then -- and then 



16  so, therefore, the 2021 version, is that comparing the 



17  passing of the other -- the OCC rule and the EIB rule or 



18  just the EIB?



19           MR. DUNHAM: That's just the EIB rule.



20           CHAIRPERSON SUINA:  Okay.  So it doesn't include 



21  both, whereas the 2021 did include both?



22           MR. DUNHAM:  The 2021 is a separated -- is what 



23  we separated out as this rule from that rule.  Again, it 



24  was -- it's a very different analysis.



25           CHAIRPERSON SUINA:  Okay.  Okay.  I just want to 
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 1  make sure I understand what the tables are comparing.  And 



 2  so the 2020 table does include both and the 2021 doesn't 



 3  include both?



 4            MR. DUNHAM:  The 2020 includes a -- it includes 



 5  just this case of the rule in conjunction with both, but 



 6  we ran the models together so it kind of doesn't really 



 7  work out that way.



 8           CHAIRPERSON SUINA:  Okay.  Madam Hearing Officer, 



 9  I think that's all I have for right now.  And I may have a 



10  little bit more questions depending on what the other 



11  Board members ask.  Thank you so much.  



12           HEARING OFFICER ORTH:  Thank you, Madam Chair.  



13           Vice-Chair, Trujillo-Davis, do you have questions 



14  of Mr. Dunham?



15           Oh, we can't hear you.  You're unmuted on my 



16  platform, but there may be a setting on your computer.  



17  And now your screen is frozen.  How about we turn off your 



18  video?  



19           Okay.  Vice-Chair Trujillo-Davis seems to have 



20  frozen in time.  Give her just a moment.  All right.  This 



21  may take more than a moment.  Ms. Trujillo-Davis, if you 



22  can hear me, it may help for you to leave the platform and 



23  come back in.  That worked for another panelist this 



24  morning.  



25           Member Cates, do you have questions of 





                                                                     712



 1  Mr. Dunham?



 2           BOARD MEMBER CATES:  Yeah.  Can you hear me okay?  



 3  Everything working?  



 4           HEARING OFFICER ORTH:  I can.



 5           BOARD MEMBER CATES:  Yeah, Mr. Dunham, so a 



 6  couple of quick ones just to follow up on what -- on what 



 7  Mr. -- and I'm sure I'm butchering his name and I just 



 8  have to get a document in front of me before I -- to 



 9  follow up on what Mr. De Saillan was saying.  So around 



10  the notion of the job effects.  So if we look at this rule 



11  as essentially an enlarged sort of -- something that would 



12  trigger a large sort of private sector infrastructure 



13  project through the tightening of a leaky system, then it 



14  seems to me it would create a whole variety of jobs that 



15  would include like, I don't know, welding pneumatic 



16  controller skilled sorts of adjustments.  And generally it 



17  would in some ways actually be a plus to the economy, in 



18  terms of job creation around infrastructure improvements.  



19           And as a point of clarification, I wanted to make 



20  sure that you didn't go there in your report; is that 



21  right?



22           MR. DUNHAM:  No, I didn't.  However, that's 



23  something that the economists call the broken window 



24  fallacy.  So those kinds of jobs would be created.  It's 



25  the same thing as if you break windows, you create jobs 
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 1  for wages.  But it doesn't -- yeah, it doesn't have an 



 2  overall effect because you're taking away jobs from 



 3  somebody else.



 4           BOARD MEMBER CATES:  So it would be your 



 5  contention that this rule is not in any way a job creator; 



 6  is that correct?  Is that -- is that your point of view?



 7           MR. DUNHAM:  It wouldn't generally be a job 



 8  creator, no.  



 9           BOARD MEMBER CATES:  And so another question I 



10  had.  



11           MR. DUNHAM:  I'm sorry, I meant a net job creator 



12  on that.



13           BOARD MEMBER CATES:  I'm sorry, say again.  



14           MR. DUNHAM:  A net job creator.  It would create 



15  certain jobs, but it would take away other jobs.



16           BOARD MEMBER CATES:  And you don't know what   



17  the -- do you have a feeling for what the net effect would 



18  be?



19           MR. DUNHAM:  No, sir, I wasn't -- I wasn't asked 



20  to look at that.



21           BOARD MEMBER CATES:  Is that -- I'm sorry.  Is 



22  that a no?



23           MR. DUNHAM:  It's a -- it's a no.



24           BOARD MEMBER CATES:  You don't have a feeling.  



25  So you don't have a feel for what the net job impact would 
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 1  be from this rule.  Okay.  So -- so one of the other 



 2  things you mentioned was that -- that this is going to 



 3  cost the industry a certain -- a huge amount of money.  I 



 4  think you said something on the range of 30 billion 



 5  dollars and that's based on your assessment of information 



 6  from ten different companies.  Do I have that about right?



 7           MR. DUNHAM:  I believe it was 3 billion dollars 



 8  that it works out from the cost information.



 9           BOARD MEMBER CATES:  Okay.  Well, that's a big 



10  difference, but 3 billion dollars is still a lot of money.  



11           Did you happen to calculate that number in terms 



12  of what's -- you know, what is that in terms of the 



13  percentage effect on the bottom line of the industry?  Is 



14  it 10 percent?



15           MR. DUNHAM:  I don't know that off the top of my 



16  head.  I could -- I could calculate that if you would 



17  like, and I could send you something.  I don't have that 



18  off the top of my head.



19           BOARD MEMBER CATES:  I just wondered like, so 



20  it's a raw number that's hard to put into context, without 



21  knowing like what is the exact -- you know, what is that 



22  in terms of the percentage of the bottom line of the 



23  industry.  And then, I wanted to tie that to -- so you -- 



24  you did your numbers based on 2018 prices for, say, West 



25  Texas Intermediate Crude and Henry Hub prices, right?
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 1           MR. DUNHAM:  No, the model is based on current 



 2  prices in New Mexico for both oil -- (unintelligible.)  



 3           BOARD MEMBER CATES:  Wait.  And so that was -- 



 4  was that in 2018?  



 5           MR. DUNHAM:  No, the --



 6           HEARING OFFICER ORTH:  Hold on.  I'm sorry.  I'm 



 7  sorry to interrupt.  Theresa, where did you lose them?



 8           COURT REPORTER:  Okay.  In the last answer, it 



 9  was, "No, the model is based on current prices in New 



10  Mexico for both," and then I did not hear you.  



11           MR. DUNHAM:  I'm sorry, ma'am.  Oil and natural 



12  gas.



13           BOARD MEMBER CATES:  And that was in 2018, right?



14           MR. DUNHAM:  No, sir, that was current prices.  



15  That was current at the time I did the model.



16           BOARD MEMBER CATES:  And so, okay.  You said 



17  current prices at the time you did the model.  When -- 



18  what was the time frame when you did the model?



19           MR. DUNHAM:  I believe I have the -- the prices 



20  were from, I believe -- I can look back in my testimony, I 



21  think March and January for the oil, March -- and January 



22  for natural gas.



23           BOARD MEMBER CATES:  Yeah.  



24           MR. DUNHAM:  Of this year.



25           BOARD MEMBER CATES:  So I was just wondering, so 
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 1  the price of natural gas today is $5, I think, which is 



 2  roughly double what it was at the time that you did your 



 3  study.  West Texas Intermediate today is $75, which is up 



 4  considerably from that time.  And so my question is, with 



 5  -- would these higher prices mitigate the numbers?  Would 



 6  it change the numbers, in terms of the net impact on the 



 7  oil industry?  That is, would they change the numbers in 



 8  your report?  Would the higher prices affect the bottom 



 9  line of the changes that are being proposed?



10           MR. DUNHAM:  Higher prices would affect the 



11  bottom line; not necessarily Henry Hub or WTI stock 



12  prices, but the wellhead prices in New Mexico, which are 



13  up since we did the report.



14           BOARD MEMBER CATES:  Yeah, okay.  That's all I 



15  have.  I appreciate you testifying today and thank you.  



16           HEARING OFFICER ORTH:  Thank you, Member Cates.  



17  Let's return to Vice-Chair Trujillo-Davis.  I'm glad you 



18  were able to get back on.  



19           Oh, no, I'm sorry, we can't hear you.  You're 



20  unmuted on the platform.  



21           VICE-CHAIR TRUJILLO-DAVIS:  Can you hear me okay 



22  now?  



23           HEARING OFFICER ORTH:  It's very low, very low.



24           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  I'll take the 



25  next turn.
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 1           HEARING OFFICER ORTH:  Okay.  Let's see.  Let's 



 2  go to Member Bitzer.



 3           BOARD MEMBER BITZER:  Can you hear me okay?  



 4           HEARING OFFICER ORTH:  Yes, very clearly.



 5           BOARD MEMBER BITZER:  I've got the fantasy 



 6  speaker going here that I can move closer to my head and 



 7  farther away when we have somebody who is very soft.  



 8           Real quick, first of all, why -- why didn't you 



 9  look at the royalties loss component?  Is that an involved 



10  analysis or just outside the scope of your work?



11           MR. DUNHAM:  It was outside of the scope of my 



12  work.



13           BOARD MEMBER BITZER:  Any rough estimate off the 



14  top of your head, what those might be?



15           MR. DUNHAM:  No, sir, I don't have that.



16           BOARD MEMBER BITZER:  You do this for a living, 



17  you've done it for a long time.  You've got great 



18  credentials.  I'm wondering if you have sort of a ballpark 



19  in mind for what -- because I imagine these figures -- 



20  your -- your data is or your results are subject to ebb 



21  and flow based on the price of a barrel of oil, for 



22  example, or a cubic yard of natural gas.  But what 



23  would -- let's stick with oil for a minute here.  What 



24  would a -- what would a $10 increase or a $10 decrease -- 



25  a $10 delta do to -- to these figures?  How substantially 
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 1  would they change?



 2           MR. DUNHAM:  The figures would -- the figures 



 3  would definitely change based on the -- on the change in 



 4  the price.  It really depends on -- the model itself is 



 5  not linear, so I'd have to actually run it through the 



 6  model to see.  But you can -- you can definitely, as 



 7  prices go up, it's going to have a -- it's going to have a 



 8  positive effect on the industry.  I mean, I'd say a 



 9  negative effect on our impact.  



10           BOARD MEMBER BITZER:  So if the prices --



11           MR. DUNHAM:  Meaning that is less.



12           BOARD MEMBER BITZER:  Yeah.  If the price were to 



13  go up, it could offset some of your projected losses then?



14           MR. DUNHAM:  Correct, and if it was to go down it 



15  would be the opposite.



16           BOARD MEMBER BITZER:  And your analysis is 



17  static?  It assumes the -- the price at, $55 a barrel?



18           MR. DUNHAM:  Yeah, about 56.  



19           BOARD MEMBER BITZER:  Okay.  So $56 a barrel.  



20  But no guesstimate if it went to $65 dollars a barrel, how 



21  much the negative impact would be reduced?



22           MR. DUNHAM:  I -- I honestly can't give you that, 



23  you know, and be anywhere accurate, because it's not a 



24  linear model.



25           BOARD MEMBER BITZER:  Right.  Yeah, I know the 
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 1  state does an analysis -- the state budget people have an 



 2  analysis for it by the dollar, I think, with regards to 



 3  the price of oil.  But I imagine it's not -- it's not 



 4  linear either, but they've figured it out for the full 



 5  range over the years, or they tried to anyway.  



 6           That's all I have.  Thank you.  



 7           HEARING OFFICER ORTH:  All right.  Thank you, 



 8  Member Bitzer.  



 9           Vice-Chair Trujillo-Davis, I understand we may be 



10  able to hear you now.



11           VICE-CHAIR TRUJILLO-DAVIS:  Can you hear me now? 



12           HEARING OFFICER ORTH:  Terrific.  Thank you very 



13  much.  Okay.  Go ahead, please.  



14           VICE-CHAIR TRUJILLO-DAVIS:  Great.  Thank you.  I 



15  apologize for that.  I just had a couple of clarifying 



16  questions, Mr. Dunham.  You mentioned that the data that 



17  you used for your report, you gathered from a survey of 



18  NMOGA members; is that correct?



19           MR. DUNHAM:  It came from a survey of NMOGA.  



20  Yes, it came from a survey of NMOGA members.



21           VICE-CHAIR TRUJILLO-DAVIS:  And can you give us 



22  some insight to what that survey -- what kind of questions 



23  that survey asked?



24           MR. DUNHAM:  I don't have that in front of me.  



25  It was -- it was a cost survey of various components.  But 
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 1  I don't -- 



 2           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  And -- 



 3           MR. DUNHAM:  -- that was from NMOGA.  You'd have 



 4  to ask them for that.



 5           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  And I don't 



 6  know if this is an appropriate time, Madam Hearing 



 7  Officer, you can direct me if I'm wrong.  But I'd like to 



 8  ask questions about Exhibit 38, which is the NMED economic 



 9  analysis and just where that data source came from.  Was 



10  it from a survey as well?  



11           HEARING OFFICER ORTH:  So, first, you have to 



12  establish that that is information that Mr. Dunham would 



13  have, and then you can ask the question.  



14      So, Mr. Dunham, do you know whether there was a survey 



15  involved there?



16           MR. DUNHAM:  No, ma'am, I do not.



17           HEARING OFFICER ORTH:  Okay.  I'm sorry 



18  Vice-Chair, then it's not appropriate to question him 



19  further about that point.



20           VICE-CHAIR TRUJILLO-DAVIS:  All right.  That's 



21  okay.  Are we going to speak to anybody later in the 



22  hearing?  I checked the Excel spreadsheet, but I didn't 



23  see where it was mentioned that we would be talking about 



24  Exhibit 38.



25           HEARING OFFICER ORTH:  So I trust that Ms. Katz, 
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 1  who has three witnesses on economic analysis, will be 



 2  addressing it, but let's double-check.  Ms. Katz?  



 3           MS. KATZ:  Thank you, Madam Hearing Officer.  So 



 4  we do have three witnesses to put on in rebuttal for 



 5  Mr. Dunham's testimony.  And I know you were mentioning 



 6  NMED Exhibit 38 and that's the Pennsylvania General Permit 



 7  5A.  Is that what you're asking about?  



 8           VICE-CHAIR TRUJILLO-DAVIS:  Maybe I may have the 



 9  wrong exhibit number.  I was looking at the NMED's cost 



10  analysis, but we can come back to that when we do your 



11  update, and you have your rebuttal witnesses.  That's 



12  okay.  I just wanted to understand where the data was 



13  coming from, so...



14           MS. KATZ:  Yes, and they will -- those -- and our 



15  data is provided in each section of the rule.  So that 



16  might be -- but, yes, you can ask our witnesses when we 



17  get to them.  



18           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Thank you.  



19           So back to Mr. Dunham, your data came from a 



20  survey from NMOGA members.  And the loss to -- that you 



21  estimated, was that total loss to the company or just loss 



22  to the company in New Mexico?



23           MR. DUNHAM:  The job losses or the costs?  



24           VICE-CHAIR TRUJILLO-DAVIS:  Actually, both would 



25  be really insightful.  
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 1           MR. DUNHAM:  Actually, both are New Mexico, yeah.



 2           VICE-CHAIR TRUJILLO-DAVIS:  They're just for New 



 3  Mexico?



 4           MR. DUNHAM:  It's all just for New Mexico.  



 5  They're specific to New Mexico loss.



 6           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Great.  That's 



 7  all I wanted to clarify.  Thank you very much.



 8           HEARING OFFICER ORTH:  Thank you, Vice-Chair. 



 9  Member Duval?  I believe you have been with us, but having 



10  trouble with your video.  Happy to have you question 



11  Mr. Dunham using only your sound.  Can you hear me?  



12  Member Duval?  So I can see that you're unmuted on the 



13  platform, but I'm not hearing you.  



14           So Member Duval is messaging that he's on and he 



15  can hear me.  I'm sorry, Member Duval, we can't hear a 



16  thing.  Member Duval, you've been unmuted.  I can see that 



17  there's a green microphone next to your name.  But now 



18  he's saying he has no questions, so thank you very much, 



19  Member Duval.  



20           Let's move to Member Garcia.  



21           BOARD MEMBER GARCIA:  Thank you, Madam Hearing 



22  Officer.  I do have a couple of questions.



23           Thank you, Mr. Dunham, for your testimony.  The 



24  benefit of being the last person is a lot of people 



25  already asked some of the questions that I had.  But along 
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 1  the lines of the question that I think Member 



 2  Trujillo-Davis already asked is, you said that ten 



 3  companies were surveyed and you don't know what the 



 4  questions were that they were asked; is that correct?



 5           MR. DUNHAM:  No, I do not know.



 6           BOARD MEMBER GARCIA:  So you're just looking at 



 7  their answers for your analysis?  I'm confused about that.  



 8  If you don't know what they were asked, what -- what 



 9  information do you have for your analysis?



10           MR. DUNHAM:  I have per well costs for various 



11  components of the rule, the various equipment and 



12  operation components from ten different companies.



13           BOARD MEMBER GARCIA:  Okay.  Do you know if the 



14  companies that were surveyed, were they a sprinkling of 



15  small companies and large companies?  Do you know anything 



16  about the size of these companies that were surveyed?



17           MR. DUNHAM:  You would have to ask the NMOGA 



18  about the survey.  Again, I was given the results to work 



19  with.  



20           BOARD MEMBER GARCIA:  Okay.  Thank you.  Then, I 



21  thought it was interesting when I think it was Mr. De 



22  Saillan asked about a cost/benefit analysis.  That -- that 



23  definitely would be very interesting to see.  Could I ask 



24  you, sir, if -- if you had done a cost/benefit analysis, 



25  what kinds of benefits would be considered if you were to 
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 1  do a cost/benefit analysis?  And I'm not asking you for a 



 2  hypothetical about how it would come out.  I'm just -- I'm 



 3  just curious about what kind of benefits might be 



 4  considered in a cost/benefit analysis for this type of 



 5  industry?



 6           MR. DUNHAM:  I can give you just sort of an 



 7  example of a cost/benefit analysis.  I write the annual 



 8  cost/benefit analysis for the Port Authority in New York 



 9  and New Jersey, for example.  And in that case we would 



10  look at benefits of a -- of something like this, we would 



11  look at benefits to noise, to wildlife, to various types 



12  of pollution.  Those -- those are probably the largest; I 



13  mean you can -- you can stretch a cost/benefit analysis to 



14  a lot of -- a lot of kinds of things, but it starts 



15  getting to be more mucky as you get out.  And -- but -- 



16  but in this case, the geography matters as well.  If you 



17  have noise happening, where you're in the middle of the 



18  desert and there's nobody there, it has a lot less value 



19  than if you have noise in an urban area.  All of those 



20  things matter.  Time; time is a thing that you look at a 



21  lot, creating time.  You know, those -- those kinds of 



22  things.



23           BOARD MEMBER GARCIA:  Okay.  And I'm wondering if 



24  you would consider would there be a benefit to the 



25  industry for some of the equipment that they may have to 
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 1  buy that would reduce leakage?  Would that be considered a 



 2  benefit of any kind?  I understand the equipment is 



 3  expensive, but would -- did you in this study or -- or 



 4  perhaps in a cost/benefit analysis, would you look at the 



 5  benefit to the company of the equipment that would -- that 



 6  would reduce leakage?



 7           MR. DUNHAM:  The equipment would show up on the 



 8  cost side of the ledger.  A reduction in leakage would 



 9  show up on the benefit side of the ledger, either as a 



10  pollution-type of effect or potentially as a benefit to 



11  the company.  Again, I would have to really scope out that 



12  type of analysis with an engineer.  



13           Like with an airport analysis, I'm -- I'm not a 



14  pilot, you would -- you would talk to the runway 



15  engineers, the engineers that are working on the runway, 



16  the engineers that, you know, work with aircraft, you 



17  know, that's where you get your information.  I'm an 



18  economist, I'm not an oil and gas driller, but those are 



19  the kinds of things you would look at, yes.



20           BOARD MEMBER GARCIA:  Okay.  That's all my 



21  questions.  Thank you very much, sir.



22           MR. DUNHAM:  Thank you, ma'am.



23           HEARING OFFICER ORTH:  Thank you, Member Garcia.  



24           Member Honker, do you have questions of 



25  Mr. Dunham?
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 1           BOARD MEMBER HONKER:  I do.  I have a few.  So 



 2  good morning, Mr. Dunham.  



 3           MR. DUNHAM:  Good morning.



 4           BOARD MEMBER HONKER:  And thanks for your 



 5  testimony.  I'd like to return to the -- the kind of net 



 6  impact issue that Member Cates raised and Member Garcia 



 7  just mentioned.  Earlier, you referred to the benefits 



 8  from the company spending all of this money for compliance 



 9  as benefits to the pollution control industry.  But it 



10  seems to me that these increased administrative costs, the 



11  additional monitoring and observations that are required, 



12  some of that work the companies may choose to do 



13  themselves and -- and might well do.  So, wouldn't you 



14  think, rather than just grouping this as a pollution 



15  control industry benefit, the company -- other employees 



16  in the companies themselves would -- would get some 



17  additional work or even jobs created in order to meet 



18  those aspects of these requirements?



19           MR. DUNHAM:  Yes, but, again, that's what we call 



20  a "broken window fallacy."  If it's a cost that's not -- 



21  if it's a cost that's not aggregate to the economy, it's 



22  not really an economic benefit.  But if I -- if I go to 



23  your home and I break all of the glass, right, then you 



24  have to hire a glazier to put new glass in, then that 



25  glazier gets work, but that's not a benefit because it 
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 1  costs you to do that and you could have spent that money 



 2  elsewhere in the economy.  So that's -- that's -- you have 



 3  to take that into account.  



 4           BOARD MEMBER HONKER:  And, likewise, with 



 5  suppliers, you calculate -- you have numbers of jobs lost 



 6  to suppliers, but wouldn't some of these suppliers be, as 



 7  Member Garcia mentioned, supplying the types of valves and 



 8  seals and fittings that -- that would be necessary in 



 9  order to upgrade equipment?



10           MR. DUNHAM:  Some of this -- some of those 



11  companies would be the suppliers of that type of 



12  equipment, I would think.



13           BOARD MEMBER HONKER:  So -- so I guess my 



14  question is, so the direct jobs and the supplier jobs, 



15  there would be some degree of positive impact from -- from 



16  meeting these requirements that would reduce those numbers 



17  to a net number that would be lower than what you have; is 



18  that correct?



19           MR. DUNHAM:  I think as -- as I said, if you're 



20  doing a regulatory impact analysis, you would want to look 



21  at all of those kinds of effects.  This was an analysis of 



22  the cost of the regulation on the industry.



23           BOARD MEMBER HONKER:  Okay.  A couple other 



24  questions.  I would assume if you're a producer and you're 



25  capturing more hydrocarbon because you've put additional 
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 1  controls on, there would be some economic benefit of being 



 2  able to produce that hydrocarbon.  Did you look at any 



 3  plus side from that in terms of your analysis?



 4           MR. DUNHAM:  Not my analysis, no, it didn't look 



 5  at that.



 6           BOARD MEMBER HONKER:  And then finally -- and I'm 



 7  probably really getting into the weeds here, but it seems 



 8  like some of these costs, you've lumped all of these costs 



 9  as -- as costs to the ozone precursor rule, but it seems 



10  like some of these costs would -- would be incurred to 



11  actually improve compliance with current rules that are on 



12  the books, either by NMED or by the Energy and Minerals 



13  Department.  And would there -- well, I assume you 



14  didn't -- you didn't do any differentiation of the new 



15  rules versus improved compliance with old rules in your 



16  analysis?



17           MR. DUNHAM:  No, sir.  Most -- most analyses are 



18  done "ceteris omnibus," with all things being equal, 



19  unless you -- you know, you're specifically bringing in 



20  something like that.



21           BOARD MEMBER HONKER:  Okay.  All right.  Thank 



22  you very much.  No other questions.



23           HEARING OFFICER ORTH:  Thank you, Member Honker.  



24           Madam Chair, I understand you have a few more 



25  questions.  
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 1           CHAIRPERSON SUINA:  Thank you, Madam Hearing 



 2  Officer.  



 3           And thank you again, Mr. Dunham, for answering 



 4  all our questions.  Like I said earlier, there is a lot of 



 5  information and data in models, and model assumptions that 



 6  you have presented to us.  And with that said, I know that 



 7  we've talked a little bit -- and Legal Counsel Katz also 



 8  mentioned this.  Is there a way of looking at your model 



 9  and having similar, if not the same inputs that would -- 



10  that maybe NMED would assume, whether we're talking about 



11  cost per barrel or the wage -- average wage assumptions 



12  that are in your report?  Is that -- is that possible?



13           MR. DUNHAM:  Of course.  All models are based on 



14  assumptions and we can always change the assumptions that 



15  are relied on.



16           CHAIRPERSON SUINA:  Okay.  Okay.  And as Member 



17  Trujillo-Davis said, I do have just a procedural; so as we 



18  get the NMED model, would there be the opportunity to also 



19  hear Mr. Dunham's input or responses?  Or how -- how will 



20  that -- that we could ask Mr. Dunham after the NMED's 



21  presentation of their economic model?  Is that possible?  



22           MS. KATZ:  Would you like me to answer that, 



23  Madam Hearing Officer?  



24           HEARING OFFICER ORTH:  Oh, please, Ms. Katz.



25           MS. KATZ:  Thank you.  Madam Chair, so I 
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 1  apologize for the confusion.  The model that I was talking 



 2  about was the model -- the photochemical modeling that 



 3  Mr. Morris did.  And my -- I was just simply trying to 



 4  make the point that for the modeling that we used, you 



 5  know, for that, we provided all of the data and 



 6  assumptions.  We did not do our own economic modeling.  We 



 7  provided, you know, cost estimates and emissions 



 8  reductions estimates, and that's detailed extensively 



 9  throughout the testimony and on the spreadsheets that are 



10  listed as exhibits.  



11           So you'll be able to talk to our witnesses that 



12  are testifying to all of the provisions of the rules about 



13  those cost estimates, so that -- we do not have a model -- 



14  an economic model.



15           CHAIRPERSON SUINA:  Okay.  Thank you for that 



16  clarification, Ms. Katz.  I appreciate that.  



17           With that said, I just have a couple other 



18  questions here of Mr. Dunham.  So in your report, you have 



19  mentioned that there was a minimum of 35 new 



20  administrative requirements that would need to be adhered 



21  to.  And I think this goes to Member Honker's question.  



22  So would these be in addition -- administrative 



23  requirements in addition to the requirements that are 



24  already on -- on the books?



25           MR. DUNHAM:  These were changes that were 
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 1  outlined in the -- in the text of the rule.



 2           CHAIRPERSON SUINA:  Okay.  So was there -- I 



 3  guess, stemming from Member Honker's question, so there 



 4  was not an analysis done to account for the administrative 



 5  requirements in order to be compliant with the current 



 6  administrative -- the current laws on the books; is that 



 7  correct?  



 8           MR. DUNHAM:  No, ma'am, I didn't calculate the 



 9  entire New Mexico rules that were already on the books.  I 



10  just looked to see where the -- where the rule stated that 



11  a new report or a new database or a new -- some kind of a 



12  administrative function would need to be performed.



13           CHAIRPERSON SUINA:  Okay.  Thank you for that, 



14  Mr. Dunham.  I appreciate your time again and being on the 



15  hotseat for so many hours.  Thank you so much.  



16           MR. DUNHAM:  Thank you so much, ma'am.  



17           HEARING OFFICER ORTH:  Thank you, Madam Chair.  



18  Unless there are other questions from Board members, I 



19  will return to Mr. Hiser and ask if there will be any 



20  follow-up or redirect.



21           MR. HISER:  Just a couple of questions, Madam 



22  Hearing Officer.



23           REDIRECT EXAMINATION OF JOHN R. DUNHAM



24  BY MR. HISER:



25      Q.   Mr. Dunham, in your line of business doing 
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 1  economic analysis, is it normal to use anonymized cost 



 2  data?



 3      A.   Oh, yes, often.



 4      Q.   And is the reason for that because individual 



 5  company cost data is very proprietary, and would reveal 



 6  potentially, competitively disadvantageous information if 



 7  it was disclosed about the specific company?



 8      A.   Yes, sir, it's extremely difficult to get 



 9  individual company data.



10      Q.   And so it's often that you'll have an association 



11  or whatever, send data to a third party, to combine that 



12  data and then provide it in an anonymous format to you for 



13  analysis?



14      A.   Yes, sir, we do that all the time for 



15  associations.



16      Q.   Okay.  Is one of the differences to Ms. Katz's 



17  point between, say, her emissions model that Mr. Morris 



18  presented -- which I know you didn't hear, but the model 



19  that you did, is there a difference in the legal 



20  protections available to emissions data and proprietary 



21  company financial data?



22      A.   I'm sorry, sir.  I'm not a lawyer, I have no idea 



23  what the legal representations are.



24      Q.   That's fair.



25      A.   When I do work, I sign non -- you know, 
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 1  confidentiality agreements, so -- 



 2      Q.   That's fair.  



 3      A.   -- I can't get the data available without 



 4  permission.



 5      Q.   Okay.  Thank you very much.  



 6           With respect to Chair Suina's questions -- and I 



 7  must say, it must be gratifying to you to have a Board 



 8  member have reviewed your report in such detail.  Now, 



 9  then, just to be clear, the base model assumptions you're 



10  using date from 2018, correct?



11      A.   The base -- the base model structure comes from 



12  2018.  The job numbers come from 2018.  The other 



13  assumptions that I outlined in the PowerPoint today are 



14  all from the time I did that report.



15      Q.   Right.  And so things like the wage system and 



16  the price of oil and gas was from the dates in 2021 that 



17  you referenced, both in your report and in your testimony 



18  in response to Member Cates, correct?



19      A.   Correct, sir.



20      Q.   Okay.  And will you lay out some more updated 



21  information about your model with the correction on the 



22  gas well count that you believe may be more appropriate in 



23  your surrebuttal testimony?



24      A.   Yes, sir, I did -- I did some -- some.



25      Q.   And so we'll be hearing that in a little bit?
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 1      A.   Yes, sir.



 2      Q.   Okay.  Thank you.  I guess that's all the 



 3  questions that I have.  Thank you, Mr. Dunham.  



 4      A.   Thank you, sir.  



 5           HEARING OFFICER ORTH:  All right.  Thank you, 



 6  Mr. Dunham.  Thank you, Mr. Hiser.  We do need to take a 



 7  break at this point.  Let's come back -- 



 8           MR. DUNHAM:  Yes, ma'am.



 9           HEARING OFFICER ORTH:  Let's come back at 11:15.  



10  Thank you.  



11           (Recess taken from 10:57 to 11:15 a.m.) 



12           VICE-CHAIR TRUJILLO-DAVIS:  Excuse me, Madam 



13  Hearing Officer?  



14           HEARING OFFICER ORTH:  Yes.



15           VICE-CHAIR TRUJILLO-DAVIS:  Can you hear me?  



16           HEARING OFFICER ORTH:  Yes, I can.  



17           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Great.  I just 



18  wanted to let you know that I used the "other audio" 



19  option when I had trouble calling in, so if anybody else 



20  has issues, that helped out and it just allowed me to call 



21  from a phone and have better sound.



22           HEARING OFFICER ORTH:  So "other audio?"  



23           VICE-CHAIR TRUJILLO-DAVIS:  Yeah, if you look 



24  down here by the "leave event," there's another button 



25  there that has three little dots.  It says "more options."
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 1           HEARING OFFICER ORTH:  Yes.  



 2           VICE-CHAIR TRUJILLO-DAVIS:  And it says "switch 



 3  audio."  And if you click on that it gives you a phone 



 4  number to call, where you click switch.  



 5           HEARING OFFICER ORTH:  That's excellent 



 6  information.  Thank you, Vice-Chair.  And I hope that 



 7  that's helpful to Member Duval.  Thank you.



 8           All right.  We are back after a break, and I had 



 9  a request from one of the counsel to discuss the schedule 



10  for this afternoon.  Ms. Katz, I believe we turn now to 



11  your three witnesses?



12           MS. KATZ:  Yes, Madam Hearing Officer.  



13           HEARING OFFICER ORTH:  Okay.  And after that?  



14  I'm sorry, let me pull the spreadsheet back into my hands.  



15  And then EDF has Witness Lackner.  



16           MS. PARANHOS:  Yes.  Thank you, Madam Hearing 



17  Officer, we have Witness Lackner on the economic analysis.  



18  We also have a Dr. Tammy Thompson, who was unable to 



19  testify yesterday, on the ozone modeling.



20           HEARING OFFICER ORTH:  Yes.  So I guess I'm 



21  unclear then on your question.  



22           MS. PARANHOS:  I'm just -- I guess I'm trying to 



23  understand when we would fit Dr. Tammy Thompson in, if it 



24  would be today after the -- after the economic discussion 



25  and before we get to definitions.
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 1           MS. KATZ:  Madam Hearing Officer, may I ask, 



 2  again I'm concerned that Ms. Day is going -- we're    



 3  going -- we could run very close or after 3 p.m., and she 



 4  really needs to not testify after 3 p.m.  So if we could 



 5  maybe get through the small business facilities, and then 



 6  have Ms. Thompson do her modeling rebuttal, that would be 



 7  best, if we could do that.  



 8           MS. PARANHOS:  That's absolutely fine, that was 



 9  the clarification I was looking for.  Thank you.



10           HEARING OFFICER ORTH:  All right.  Thank you very 



11  much, Ms. Paranhos and Ms. Katz.  Is there anything else 



12  we need to talk about, Board members, before we go to the 



13  Department's economic rebuttal?  No?  



14           And Ms. Day, I see you on the screen.  Thank you 



15  for joining us.  Let's try your sound, please.  



16           MS. DAY:  Hello.



17           MS. KATZ:  Madam Hearing Officer, can I also make 



18  clear, though, that it's actually Mr. Powell who will be 



19  going first on this topic.



20           HEARING OFFICER ORTH:  That's fine.  I just 



21  wanted to -- since we hadn't seen Ms. Day before and I 



22  didn't see Mr. Powell on the screen, I was just checking 



23  her sound.



24           MS. KATZ:  Yes, thank you.  



25           MR. ROSE:  Before you get there, Madam Hearing 





                                                                     737



 1  Officer, if I might?  Did we complete Mr. Hiser's 



 2  examination of Mr. Dunham?  I thought his testimony was 



 3  limited to his direct and rebuttal, but not surrebuttal.  



 4  So I didn't know if his surrebuttal, if there is going to 



 5  be any, whether -- when that's going to happen in sort of 



 6  the schedule we just discussed.



 7           HEARING OFFICER ORTH:  All right.  I might have 



 8  clarified that.  My assumption was that the surrebuttal 



 9  would come after the Department's rebuttal, but if 



10  Mr. Hiser feels differently, I'm happy to talk about it.



11           MR. HISER:  Madam Hearing Officer, Mr. Hiser's 



12  thoughts are exactly the same as yours.  It would be after 



13  the Department and Ms. Lackner's response.



14           HEARING OFFICER ORTH:  Thank you very much.



15           MR. ROSE:  Thank you, Madam Hearing Officer.



16           HEARING OFFICER ORTH:  All right.  So thank you, 



17  Mr. Rose.  Mr. Powell, let's try your sound.  



18           MR. POWELL:  Good morning.  Can you hear me okay?  



19           HEARING OFFICER ORTH:  Oh, that's terrific.  



20  Thank you.  We've just had a lot of sound gremlins the 



21  last two days.  So thank you for that.  



22           And Ms. Day, while you're on screen, just let's 



23  try your sound.  



24           MS. DAY:  Can you hear me now?  



25           HEARING OFFICER ORTH:  Oh, yes, and it's very 
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 1  clear.  Thank you so much.  All right.  Let's begin with 



 2  Mr. Powell.  Mr. Powell, I think we have the standard 



 3  spelling on your first and last name.  Would you raise 



 4  your right hand.  Do you swear or affirm to tell the 



 5  truth?  



 6           MR. POWELL:  I do.  



 7           HEARING OFFICER ORTH:  Thank you very much.  Go 



 8  ahead, Ms. Katz.  Oh, and remember to mention the 



 9  exhibits.



10           MS. KATZ:  Yes.  Thank you, Madam Hearing 



11  Officer.  For the Board, Mr. Powell's exhibit -- his 



12  testimony appears at NMED Rebuttal Exhibit 17.  Okay.  



13                       BRANDON POWELL,



14       having been first duly sworn, was examined and 



15       testified as follows:



16           DIRECT EXAMINATION OF BRANDON POWELL



17  BY MS. KATZ:



18      Q.   Mr. Powell, will you please state your full name 



19  for the record?



20      A.   Brandon Powell.



21      Q.   And Mr. Powell, where are you employed?



22      A.   The Oil Conservation Division of New Mexico 



23  Energy, Minerals and Natural Resources Department.



24      Q.   And we'll be referring to the -- that Oil 



25  Conservation Division as "OCD."  How long have you worked 
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 1  for OCD, Mr. Powell?



 2      A.   Over 15 years.



 3      Q.   And what is your current job title?



 4      A.   My current title is the Engineering Bureau Chief.



 5      Q.   And what are your job duties?



 6      A.   I am responsible for the oversight and management 



 7  of the Engineering Bureau, which includes the 



 8  Administrative, Permitting and Underground Injection 



 9  Control, and then also oversee the inspection program.



10      Q.   Great.  Can you please summarize your relevant 



11  professional qualifications for the Board?



12      A.   For this, the relevant qualifications is my time 



13  with the OCD.  I participated in multiple environmental 



14  and engineering-related rulemakings before the New Mexico 



15  Oil Conservation Commission, which commonly is referred to 



16  as the NM OCC, including the recent proceedings on the OCD 



17  waste rule.  I also regularly use the databases maintained 



18  by the OCD, that contains the statistics on oil and gas 



19  and natural gas wells.



20      Q.   And a copy of your resume has been provided as 



21  NMED Rebuttal Exhibit 18?



22      A.   That is correct.



23      Q.   And have you submitted prefiled rebuttal 



24  testimony in this proceeding?



25      A.   Yes, I have.
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 1      Q.   And your full, written rebuttal testimony appears 



 2  as NMED Rebuttal Exhibit 17, correct?



 3      A.   That is correct.



 4      Q.   Do you have any changes to your written 



 5  testimony?



 6      A.   I do not.



 7      Q.   And do you adopt your written testimony here 



 8  today?



 9      A.   Yes.



10      Q.   And you reviewed Mr. Dunham's economic analysis 



11  that we just heard about from Mr. Dunham, correct?



12      A.   That is correct.



13      Q.   And your testimony responds to some of the 



14  numbers and data presented by Mr. Dunham in his analysis?



15      A.   Yes, I do.



16      Q.   As the basis for his analysis, Mr. Dunham 



17  determined that 81,975 wells would be affected by the 



18  Department's proposed rule.  Can you summarize for the 



19  Board your review and conclusions regarding that number?



20      A.   I certainly can.  So I'll go through the numbers 



21  that we pulled from our system -- or I pulled from our 



22  system.  In the written testimony, there's two numbers 



23  that I provide.  I provide a permitted total and then I 



24  provide an active total; that's important.  



25           The permitting total is total of all permitted 
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 1  wells that may or may not be drilled yet.  The active 



 2  total, which I'm going to focus on more in my discussion 



 3  today, is how many wells are actually drilled, completed, 



 4  and producing and listed as active wells.  That's not to 



 5  say new wells can't come on, but at the time I pulled it, 



 6  that's how many wells were in active status.  



 7           So, for oil wells when I pulled the numbers, we 



 8  had 26,808 active oil wells.  In Mr. Dunham's exhibit, he 



 9  had 33,293, so that's a difference of roughly just under 



10  6,500 wells.  



11           For gas wells, we have 26,530 active wells; 



12  Mr. Dunham, in his testimony, had 50,954 wells.  That's a 



13  difference of 24,424.  So in total, we have 53,338 active 



14  wells for oil and gas; where Mr. Dunham, in his exhibit, 



15  had 84,247.  That's a difference of just a hair -- a 



16  little over 30,000 wells.  



17           So based on that 30,000 wells, our well count is 



18  approximately a 37 percent reduction from what Mr. Dunham 



19  used in his exhibit.



20      Q.   Thank you, Mr. Powell.  



21           Can you discuss your testimony regarding the 



22  production values that were assigned by Mr. Dunham for low 



23  production wells in his analysis?



24      A.   Certainly.  So his production values for his low 



25  production wells, I believe in his exhibit, had the 
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 1  quantity as being 1 to 15 barrels of oil equivalent per 



 2  day.  This aligns to what we typically use in New Mexico 



 3  as a stripper well.  Our stripper wells are defined as 



 4  that's anything less than 10 barrels a day of oil or 60 



 5  MCF a day of natural gas.  



 6           We have roughly 14,858 gas stripper wells in the 



 7  state and 15,163 oil stripper wells in the state.  That's 



 8  a total of just over 30,000 stripper wells in the state.  



 9  This number is significantly lower than Mr. Dunham's in 



10  his exhibit.  He had -- between oil and gas combined, he 



11  had 59,000 low production wells or just over 59,000 low 



12  production wells, which is -- the 59,000 low production 



13  wells is actually roughly 6,000 wells over what we have as 



14  total wells in the entire state for oil and gas.



15      Q.   Thank you for that, Mr. Powell.  



16           Can you summarize your evaluation of Mr. Dunham's 



17  analysis with respect to the assumptions he made about the 



18  prevalence of certain types of equipment at all wells?



19      A.   Certainly.  So those assumptions specifically 



20  were in Mr. Dunham's Table 7.  Looking at his equipment in 



21  those assumptions and then back-calculating to get to the 



22  number of wells used, it appears for that table he is 



23  assigning equipment costs on multiple lines, far more 



24  multiple lines for every well in that category, or at 



25  least most wells in that category.  
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 1           Based on my experiencing, that's not common 



 2  operating practice, as not all wells are configured the 



 3  same.  An example of this is for most natural gas wells in 



 4  New Mexico, it's not common to have an individual flare 



 5  stack on each natural gas well.  As natural gas is the 



 6  targeted commodity and most are shut in if there's an 



 7  issue, not flared.  



 8           Back-calculating appears the study assigned flare 



 9  stacks to roughly 49,000 natural gas wells.  As described 



10  previously, we only have 26,000 active natural gas wells, 



11  which that's a direct reduction of almost 46 percent of 



12  the wells total based on count alone, and then not even 



13  looking at the actual equipment itself.  Because natural 



14  gas wells don't have a lot of standalone flares, that 



15  would reduce those costs substantially just on the flare 



16  step.  



17           Continuing the assumptions for oil wells, there 



18  are numerous oil wells that don't have individual flares, 



19  or wells that do flare, there's a portion of those wells 



20  that are pumped to a central facility or tank battery, or 



21  there may be one flare associated with multiple wells.  



22  That could be, for example, 10 wells get pumped to a tank 



23  battery, where all the fluids are handled, and that's 



24  where that flare stack would be located.  



25           Again, to kind of reiterate, not all locations 
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 1  are created the same, in the same scenario.  This applies 



 2  to also enclosed combustion devices, VRUs -- that's vapor 



 3  recovery units, in the exhibit; compressors, because 



 4  they're not all required at all locations based on 



 5  pressures, flow rates, all of that.  



 6           So, in summary, based on the base numbers to 



 7  create that Table 7, which are the basis for the monetary 



 8  numbers, the table doesn't appear to reflect true well 



 9  applications in New Mexico.  And because of that, it would 



10  likely significantly change the cost per well that is 



11  summarized at the bottom of that table, because only a 



12  portion of the wells would have a portion of those pieces 



13  of equipment.



14           MS. KATZ:  Thank you, Mr. Powell.  I have no more 



15  questions for Mr. Powell.  



16           HEARING OFFICER ORTH:  All right.  Thank you, 



17  Ms. Katz.  



18           Ms. Fox, do you have questions of Mr. Powell?  



19           MS. FOX:  No, I don't, Madam Hearing Officer.  



20  Mr. Powell, thank you for your testimony.  



21           HEARING OFFICER ORTH:  Okay.  Thank you.  



22  Ms. Paranhos?



23           MS. PARANHOS:  No questions.  Thank you, 



24  Mr. Powell, for your testimony.  



25           HEARING OFFICER ORTH:  Thank you.  Mr. Jaynes?
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 1           MR. JAYNES:  No questions, Madam Hearing Officer.



 2           HEARING OFFICER ORTH:  Thank you.  Ms. Devore?  



 3           Mr. Nykiel?



 4           MR. NYKIEL:  No questions.  Thank you.



 5           HEARING OFFICER ORTH:  Thank you.  Mr. de 



 6  Saillan?



 7           MR. DE SAILLAN:  No questions.  Thank you.  I 



 8  also wanted to thank the witness for his testimony.  



 9           MR. POWELL:  Thank you.  



10           HEARING OFFICER ORTH:  Thank you.  Mr. Hiser?  



11           MR. HISER:  Madam Hearing Officer, I do have a 



12  couple of questions.  Thank you.



13             CROSS-EXAMINATION OF BRANDON POWELL



14  BY MR. HISER:



15      Q.   So, Mr. Powell, if I turn your attention to -- 



16  have you seen Table 7 in Mr. Dunham's report?  Was that 



17  what you were just discussing?



18      A.   Yes, I have.



19      Q.   If you look at the cost there, for example, for 



20  example in Table 7 in Mr. Dunham's report, you see an 



21  entry for compressors.  And can you -- what's the cost 



22  given per oil well for that?



23      A.   It shows $55.



24      Q.   Is $55 reflective of the cost of actually 



25  purchasing and installing a compressor at a site?
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 1      A.   I have no idea.  I don't know the cost of 



 2  installing equipment.



 3      Q.   But does that seem sort of low for a piece of 



 4  equipment the size of a compressor?



 5      A.   I have no idea because there's operated owned -- 



 6  operator-owned compressors and then there's leased-owned 



 7  compressors.  If an operator owns it, that might be low; I 



 8  don't know.  If it's a lease, that might be -- I don't 



 9  know the cost of installation.



10      Q.   So you don't know from looking at this table 



11  whether the costs are apportioned to the well for whatever 



12  services may have been provided to that well site, versus 



13  saying that each of these things are present at a well?



14      A.   I don't see where the table makes that assumption 



15  of how the cost is broken down.



16      Q.   Perfect.  Thank you.  No further questions.  



17           HEARING OFFICER ORTH:  Thank you, Mr. Hiser.  



18           Mr. Rose, do you have questions of Mr. Powell?  



19           MR. ROSE:  No questions, Madam Hearing Officer.



20           HEARING OFFICER ORTH:  Thank you.  Mr. Janoe?



21           MR. JANOE:  No questions.  



22           HEARING OFFICER ORTH:  Mr. Butzier?



23           MR. BUTZIER:  No questions.  Thank you.  



24           HEARING OFFICER ORTH:  Ms. Gutierrez?  



25           MS. GUTIERREZ:  No questions.  Thank you.
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 1           HEARING OFFICER ORTH:  Mr. Colclasure?



 2           MR. COLCLASURE:  No questions.  Thank you.



 3           HEARING OFFICER ORTH:  And Ms. Witherspoon?  



 4           MS. WITHERSPOON:  No questions.  Thank you.



 5           HEARING OFFICER ORTH:  Thank you.  I'm going to 



 6  turn to the Board for their questions.  While I'm doing 



 7  that, if you are an attendee rather than a panelist on 



 8  this platform and you have a question of the witness, 



 9  please reach out in the Chat.  The Chat is enabled for 



10  everyone.  



11           Madam Chair, do you have question of Mr. Powell?



12           CHAIRPERSON SUINA:  Yes.  Thank you, Madam 



13  Hearing Officer.  



14           EXAMINATION OF BRANDON POWELL BY THE BOARD



15           CHAIRPERSON SUINA:  Can you hear me okay?  Okay.  



16  Yes, Mr. Powell, I just had one, maybe two questions.  So 



17  the information you presented this morning in your 



18  testimony, is that data readily available, say, on the -- 



19  on the NMED's website or on OCD's website?



20           MR. POWELL:  Yes, Madam Hearing Officer, all of 



21  that data is readily available on the New Mexico Oil 



22  Conservation Division's website using the search functions 



23  in the website itself.  And it's publicly available to 



24  all.



25           CHAIRPERSON SUINA:  Okay.  All right.  Actually, 
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 1  that's the only question I have.  Thank you.  



 2           HEARING OFFICER ORTH:  Thank you.  Vice-Chair 



 3  Trujillo-Davis?  



 4           I can't hear you.  



 5           VICE-CHAIR TRUJILLO-DAVIS:  I'm sorry, I couldn't 



 6  find my mute button.  I do not have any questions.  Thank 



 7  you, Mr. Powell.  



 8           MR. POWELL:  Thank you.



 9           HEARING OFFICER ORTH:  Thank you.  Member Cates?



10           BOARD MEMBER CATES:  No questions here.  Thank 



11  you.  



12           HEARING OFFICER ORTH:  Thank you.  Member Bitzer?



13           BOARD MEMBER BITZER:  No questions.  Thank you.



14           HEARING OFFICER ORTH:  Thank you.  Member Duval?  



15  He can hear us and he is saying in the Chat, "No 



16  questions."  Member Garcia?



17           BOARD MEMBER GARCIA:  Yes.  Thank you, Madam 



18  Hearing Officer.  I have one question for Mr. Powell.  



19  Thank you for your testimony.  And I just find it curious 



20  that there would be such a discrepancy with the number of 



21  actual active wells.  I do know that that information is 



22  readily available on the website -- the OCD website.  And 



23  I would think OCD would be the entity with the expertise 



24  and the number of active wells, et cetera.  



25           Can you -- or is there any other source of 
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 1  information that -- where somebody wants to know how many 



 2  active wells are in New Mexico, is there any other source 



 3  out there where somehow this information is not accurate 



 4  to some people?  I just don't understand that.



 5           MR. POWELL:  I am not aware of other sources.  I 



 6  don't know where the numbers were pulled up from for the 



 7  analysis.  The only other scenario I can potentially think 



 8  of is they pulled active formations or completions in New 



 9  Mexico.  That might build up to that many, but one well 



10  could be completed in multiple formations or have multiple 



11  completions per well.  And my only thought is maybe they 



12  pulled active completions in the state.



13           BOARD MEMBER GARCIA:  Okay.  And the numbers 



14  you're giving are the -- are the 2018 numbers that they 



15  relied on for their analysis; is that right?  Wasn't it 



16  2018?



17           MR. POWELL:  The numbers that I talked about that 



18  they gave, that was in their exhibit.  The numbers I 



19  pulled, I believe I pulled last month in prep for my 



20  rebuttal testimony.



21           BOARD MEMBER GARCIA:  Okay.  So we're talking 



22  about two different time periods for the number of active 



23  wells then?



24           MR. POWELL: If -- if they didn't pull the 



25  number -- well count until 2018, it might be two different 
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 1  numbers, but it still wouldn't affect it that greatly.  



 2  Our well count has actually gone up since 2018, not down.



 3           HEARING OFFICER ORTH:  Is that it, Member Garcia?



 4           BOARD MEMBER GARCIA:  (Nodding head.)



 5           HEARING OFFICER ORTH:  All right.  Member Honker?



 6           BOARD MEMBER HONKER:  Thanks for your testimony, 



 7  Mr. Powell.  I have no questions.



 8           HEARING OFFICER ORTH:  All right.  Thank you.  



 9           Ms. Katz, did any of that questioning raise a 



10  need for redirect for you?  



11           MS. KATZ:  Just a few questions, Madam Hearing 



12  Officer. 



13           REDIRECT EXAMINATION OF BRANDON POWELL



14  BY MS. KATZ:



15      Q.   Mr. Powell, did Mr. Dunham in his analysis state 



16  that he got his information regarding the number of wells 



17  from the OCD website?



18      A.   In his statement this morning he said that part 



19  of that was from the OCD website.



20      Q.   Okay.  And I believe in his -- in his testimony 



21  or his -- his actual report, he states that the data was 



22  taken from -- from the OCD's website.



23           Did he say what searches he used to come up with 



24  that number on the OCD website?



25      A.   I don't believe so, no.
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 1      Q.   Were you able to recreate his numbers?



 2      A.   I didn't try to recreate his numbers.  I tried to 



 3  run my own numbers to get the accurate numbers.



 4      Q.   Okay.  Did you -- did you try to see where his 



 5  numbers may have -- where he might have been getting his 



 6  numbers?



 7      A.   I did not.



 8           MS. KATZ:  Okay.  Thank you.  That's all I have.  



 9           HEARING OFFICER ORTH:  All right.  Thank you, 



10  Ms. Katz.  If there's nothing further, we'll excuse 



11  Mr. Powell for the moment.  Thank you very much, 



12  Mr. Powell.  



13           MR. POWELL:  Thank you, Madam Hearing Officer.



14           HEARING OFFICER ORTH:  Are we turning now to 



15  Ms. Day?



16           MS. KATZ:  Yes, Madam Hearing Officer.  The 



17  Department calls Susan Day and Brian Palmer.  



18           HEARING OFFICER ORTH:  All right.  Thank you. 



19  Susan Day is the standard spelling.  Ms. Day, if you would 



20  please raise your right hand.  Do you swear or affirm to 



21  tell the truth?  



22           MS. DAY:  Yes, I do.



23           HEARING OFFICER ORTH:  Thank you.  And let's see.  



24  Mr. Palmer, also standard spelling on first and last name.  



25  I see your right hand is raised.  Do you swear or affirm 
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 1  to tell the truth?



 2           MR. PALMER:  I do.



 3           HEARING OFFICER:  Thank you very much.  Ms. Katz?  



 4                SUSAN DAY and BRIAN PALMER, 



 5       having been first duly sworn or affirmed, were 



 6       examined and testified as follows:



 7           MS. KATZ:  Okay.



 8           HEARING OFFICER ORTH:  Which of the exhibit?  



 9           MS. KATZ:  Yes.  Thank you for keeping up, 



10  reminding me.  That's very helpful, actually.  This 



11  testimony is provided in NMED Rebuttal Exhibit 19.



12               DIRECT EXAMINATION OF SUSAN DAY



13  BY MS. KATZ:



14      Q.   Ms. Day, I'll start with you.  Will you please 



15  state your full name for the record?  



16      A.   Susan Day.



17      Q.   And where are you employed, Ms. Day?



18      A.   I'm employed at the Eastern Research Group.



19      Q.   And we'll be referring to Eastern Research Group 



20  as "ERG" here.  How long have you worked for ERG?



21      A.   I've worked for ERG approximately four years, 



22  with an additional 29 years in the environmental 



23  consulting industry.



24      Q.   And what is your current job title?



25      A.   Senior economist.
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 1      Q.   And can you describe your educational and 



 2  professional qualifications?



 3      A.   Yes.  I hold a B.A. in Economics from Colby 



 4  College, and an MS in Resource Economics from the 



 5  University of Rhode Island.  And I am an economist and 



 6  project manager with 34 years of experience conducting and 



 7  managing economic regulatory and data analyses that 



 8  support environmental regulations under federal 



 9  environmental statutes.



10      Q.   And a copy of your resume has been provided as 



11  NMED Exhibit 103, correct?



12      A.   Yes, correct.



13      Q.   Have you submitted prefiled rebuttal testimony 



14  regarding the economic analysis submitted by NMOGA in its 



15  direct testimony in this proceeding?



16      A.   Yes, I have.



17      Q.   And your full, written rebuttal testimony is 



18  marked as NMED Rebuttal Exhibit 19?



19      A.   Yes, it is.



20      Q.   Do you have any changes to your rebuttal 



21  testimony?



22      A.   No, I do not.



23      Q.   And do you adopt that testimony here today?



24      A.   Yes, I do.



25             DIRECT EXAMINATION OF BRIAN PALMER
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 1  BY MS. KATZ:



 2      Q.   Okay.  Turning to Mr. Palmer.  Mr. Palmer, will 



 3  you please state your full name for the record?



 4      A.   It's Brian Palmer.



 5      Q.   And where are you employed?



 6      A.   I am also employed with Eastern Research Group.  



 7  Just a little background; Eastern Research Group is a 



 8  privately-owned company with about 400 employees.  We 



 9  focus primarily on government and state consulting.  We 



10  generally do not do any private industry work, so we try 



11  to maintain a -- keep ourselves free of conflicts of 



12  interest.



13      Q.   Thank you for that.  How long have you worked for 



14  ERG, Mr. Palmer?



15      A.   Just over 25 years.  Prior to that I worked for 



16  five years for Radiant International.



17      Q.   And what is your current job title?



18      A.   I am a senior environmental scientist.



19      Q.   And can you describe your educational and 



20  professional qualifications?



21      A.   Yes.  I have a Bachelor of Science degree in 



22  Biology from Bates College and a Master of Arts from the 



23  Ecology Curriculum at the University of North Carolina at 



24  Chapel Hill.  I have 30 years of experience supporting the 



25  federal and state governments in developing air quality 
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 1  regulations, including the background research, 



 2  identification of control technologies, estimating of cost 



 3  and environmental impacts and preparing all of the 



 4  documentation needed to support proposed and final 



 5  regulations.



 6      Q.   Thank you.  And a copy of your resume has been 



 7  provided as NMED Exhibit 33, correct?



 8      A.   Yes.



 9      Q.   And have you submitted prefiled rebuttal 



10  testimony regarding the NMOGA economic analysis in this 



11  proceeding?



12      A.   Yes.



13      Q.   And your full, written rebuttal testimony is 



14  marked as NMED Rebuttal Exhibit 19?



15      A.   Yes.



16      Q.   Do you have any changes to your testimony?



17      A.   No.



18      Q.   And do you adopt that testimony here today?



19      A.   Yes.



20           MS. KATZ:  Okay.  So I believe we're presenting a 



21  PowerPoint.  So is that Mr. Palmer who's going to be 



22  presenting that?



23           MR. PALMER:  Oh, I'm sorry.  I thought Ms. Kuehn 



24  was going to be driving that.



25           HEARING OFFICER ORTH:  Ms. Kuehn.
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 1           MS. KATZ:  Oh.  Sorry.  



 2           MR. PALMER:  Do you want Ms. Kuehn to drive that 



 3  or am I driving that?  



 4           MS. KATZ:  Whoever we picked there, but they just 



 5  need to be given -- there we go.  Oh.



 6           MR. PALMER:  There we are.  Thank you.



 7           MS. KATZ:  I saw it for a minute and then it went 



 8  away.



 9           MS. KUEHN:  Okay.  Let me try again.



10           BOARD MEMBER HONKER:  Can you put it in 



11  presenting mode?



12           MS. KUEHN:  It's showing in presenting mode.



13           MS. KATZ:  There it is.  Okay.  It takes a 



14  minute.  



15           All right.  Ms. Day, can you summarize your 



16  impressions of the microeconomic model that John Dunham -- 



17  Mr. Dunham claims to have used to estimate the costs and 



18  impacts of proposed Part 50?



19           MS. DAY:  Yes.  My impression of Mr. Dunham's 



20  analysis is that NMOGA has not provided enough detail in 



21  terms of underlying data, assumptions and Excel 



22  spreadsheets or code to allow a real analysis of what he 



23  did or his conclusions.  



24           But I would say that it's clear that Mr. Dunham's 



25  analysis significantly overstates the number of wells 
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 1  affected by the proposed rule, as well as the costs of the 



 2  proposed rule.  But without the ability to review the 



 3  model in detail, including how the universe of affected 



 4  entities and unit compliance costs were generated, I 



 5  believe that the Board should reject Mr. Dunham's 



 6  conclusions and not give any weight to the estimated costs 



 7  and impacts certified by Mr. Dunham in that analysis.



 8           MS. KATZ:  Thank you.  Ms. Day, do you agree with 



 9  the estimates of direct administrative and operational 



10  costs estimated by Mr. Dunham?



11           MS. DAY:  No.  Mr. Dunham estimates the direct 



12  administrative and operational costs of the rule to be a 



13  minimum of 3.8 billion dollars in 2020 dollars over a 



14  five-year period.  He also states that the bulk of these 



15  costs will occur in the first year or two.  



16           By comparison, the ERG estimate of the total 



17  annual costs is 338 million per year, and over a five-year 



18  period, that cost would be no more than 1.7 billion 



19  dollars, or about one-half of what Mr. Dunham estimated.  



20           And I'd also like to just point out that NMED has 



21  been very transparent regarding the development of these 



22  cost estimates.  And the spreadsheets underlying the 



23  estimates were posted for evaluation by stakeholders and 



24  the public.  And the direct testimony submitted by NMED 



25  contains in-depth explanations of where the data came 
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 1  from, what the assumptions were, and how the proposed rule 



 2  requirements were developed based on those stated 



 3  assumptions.



 4           MS. KATZ:  Thank you.  Next slide, please.  



 5           MS. KUEHN:  I apologize, it appears to be frozen.  



 6           MS. KATZ:  Okay.



 7           MS. KUEHN:  There we go.  



 8           MS. KATZ:  Okay.  Turning to Mr. Palmer.  What 



 9  did you determine were the number of wells that would be 



10  affected by the proposed rule, and how did you come up 



11  with that number?



12           MR. PALMER:  ERG estimated that there would be 



13  about 48,000 producing wells in the seven counties that 



14  would be affected by the proposed Part 50.  We obtained 



15  our data for this cost estimate from the Oil and 



16  Conservation Division, OCD, of the New Mexico Energy, 



17  Minerals and Natural Resources Department.  



18           My rebuttal testimony that I submitted earlier, 



19  detailed how we determined the number.  As you just heard 



20  from Brandon Powell, the Bureau Chief of OCD's engineering 



21  bureau, his testimony exhibited as NMED Rebuttal Exhibit 



22  17, confirmed that our estimate of the number of affected 



23  wells is correct.



24           MS. KATZ:  And Mr. Palmer, what is your 



25  impression of Mr. Dunham's estimate of the number of the 
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 1  affected wells?



 2           MR. PALMER:  Mr. Dunham estimates that there are 



 3  84,247 wells that will be affected by proposed Part 50, 



 4  which is nearly two times the number of wells that NMED 



 5  and ERG determined would be affected by the rule.  While 



 6  he references the OCD well statistics from January 28th, 



 7  2021, on the OCD website, he provides no explanation of 



 8  the search he did on the OCD website.  



 9           Again, Mr. Powell has confirmed that the well 



10  count Mr. Dunham used in his analysis is incorrect and 



11  significantly overstated.



12           MS. KATZ:  Thank you.  Ms. Day, does it matter 



13  that Mr. Dunham's and NMED's affected well estimates do 



14  not agree?



15           MS. DAY:  Yes, it does.  The number of wells is a 



16  foundational data point underpinning the entire economic 



17  analysis.  Overstating the number of affected wells leads 



18  to an overestimation of compliance costs associated with 



19  proposed Part 50.



20           MS. KATZ:  So can you move to the next slide, 



21  please? 



22           MS. KUEHN:  I apologize.  It's -- for some reason 



23  there's a significant delay.



24           MS. KATZ:  That's fine.  We'll wait.  



25           Mr. Palmer, are the costs in the proposed rule 
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 1  incurred at the level of the well site or the wellhead?



 2           MR. PALMER:  The rule requirements and costs are 



 3  generally applied at the level of what I'll refer to as 



 4  the well site, not at the wellhead.  The well site 



 5  includes more equipment, such as storage tanks, 



 6  separators, et cetera, than just the actual wellhead.  



 7           For efficiency, that equipment will be shared 



 8  among multiple wells associated with that site; therefore, 



 9  pollution control costs should be estimated generally at 



10  the level of the well site and not at the wellhead.



11           MS. KATZ:  And Mr. Palmer, does Mr. Dunham's 



12  analysis correctly attribute costs to the well site or the 



13  wellhead?



14           MR. PALMER:  In his Table 7 of his analysis, 



15  Mr. Dunham appears to apply his costs at the level of the 



16  well, rather than at the well site.  Because he is 



17  applying the costs to the number of wells, rather than to 



18  the number of estimated well sites, he may be 



19  overestimating the costs by several times, depending on 



20  how many wells were associated with the well site.  



21           However, because Mr. Dunham provided no 



22  supporting documentation of these costs, it is not 



23  possible to accurately determine how this factor affects 



24  the overall cost estimates.



25           MS. KATZ:  Thank you.  Mr. Palmer, how does 
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 1  Mr. Dunham estimate the units and total compliance costs 



 2  associated with the proposed rule?



 3           MR. PALMER:  We don't have any documentation of 



 4  how he developed those costs.  Mr. Dunham asserts that his 



 5  analysis relies on a survey of ten companies from NMOGA's 



 6  membership to develop estimates of equipment and 



 7  operational costs to comply with the proposed Part 50, but 



 8  Mr. Dunham provides neither a copy of the survey 



 9  instrument, the questionnaire, nor does he provide any 



10  responses or raw data submitted by the companies that he 



11  has -- that were purportedly surveyed.  



12           Without this information, it is impossible to 



13  assess the accuracy or variability of his results, how the 



14  data were reduced to the values used in his analysis, 



15  particularly in Table 7 of his report, or how they relate 



16  to ERG's cost estimates that we detailed in our 



17  spreadsheets that have been provided to the public since 



18  early June.  



19           Even if the data were declared confidential by 



20  the respondents to the survey, there are methods to 



21  aggregate the data from multiple respondents to conceal 



22  confidential information.



23           MS. KATZ:  Thank you.  And can you describe how 



24  other -- Mr. Palmer, how other regulatory programs with 



25  which you have worked, have protected confidential and 
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 1  proprietary data?



 2           MR. PALMER:  Yes.  As developing air quality 



 3  regulations over the past 30 years we've often had to deal 



 4  with proprietary information from industry surveys, et 



 5  cetera.  One area I've been working with the last few 



 6  years is the greenhouse gas reporting program, and that 



 7  program is collecting very, very detailed production data 



 8  from numerous facilities; some of it is extremely 



 9  sensitive.  



10           They are able to make quite a bit of that 



11  information public on EPA's website, and they go through 



12  various steps of aggregating the data in order to conceal 



13  proprietary information or sensitive information for 



14  particular industries.  So, for example, aggregate the 



15  data; if they only have a few reporters for a particular 



16  data item, they will just report a total and they won't 



17  report the number of reporters so that you couldn't figure 



18  out what the average is.  You know, case in point, if 



19  there's only three reporters in a particularly specialized 



20  industry, so they'll -- they won't report even an average 



21  because, you know, one of those could figure out what the 



22  other two are doing.  



23           So there are -- there are a lot of ways to -- to 



24  protect confidential information by aggregating sensitive 



25  data.  But more importantly, too, is that the 
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 1  questionnaires that those facilities are filling out, that 



 2  is totally public information and is available so 



 3  nobody -- so people know exactly what data are being 



 4  collected.



 5           MS. KATZ:  Thank you, Mr. Palmer.  And this is 



 6  for your -- you're referring to the greenhouse gas 



 7  reporting program at the federal level so you're talking 



 8  about -- 



 9           MR. PALMER:  Yes.



10           MS. KATZ:  -- national -- nationwide data 



11  collection?



12           MR. PALMER:  Yes.



13           MS. KATZ:  And Mr. Palmer, do you have any other 



14  concerns regarding how the costs were applied in 



15  Mr. Dunham's analysis?



16           MR. PALMER:  Yes.  Another issue is that 



17  Mr. Dunham applies certain costs for certain types of 



18  controls or emission sources to each individual well, even 



19  though those types of emission sources are not located at 



20  each well or well site.  And I think this reflects the 



21  testimony you just heard from Mr. Powell as well.  



22           While it is true that Mr. Dunham presents these 



23  as average costs per well, this approach likely leads to a 



24  substantial overestimate of the total costs that will, in 



25  turn, lead to an unreliable estimate of the economic 
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 1  impacts of the proposed rule.



 2           MS. KATZ:  Thank you.  Can we go to the next 



 3  slide?



 4           MR. PALMER:  We're on this slide.



 5           MS. KATZ:  Oh, sorry.  Do we need to go back?



 6           MR. PALMER:  No, we're fine.



 7           MS. KATZ:  Okay.



 8           MR. PALMER:  We're fine, but I will just continue 



 9  my testimony here.



10           MS. KATZ:  Sorry, I thought we were on another 



11  question.  Go ahead, Mr. Palmer.  



12           MR. PALMER:  Mr. Dunham's costs in Table 7 of his 



13  report did not align with ERG's cost estimates that we 



14  have made public.  And -- and what I'd like to just talk 



15  about are a few examples that we have.  So we compared his 



16  cost estimates to what we've been able to estimate and 



17  then also looked at some cost estimates that were prepared 



18  by the EPA -- the federal EPA for a nationwide rule for a 



19  similar source category or emission source type.  



20           And I'd just like to take the next three slides, 



21  I believe, to just go over those examples.  But what it 



22  is -- okay, we'll go to that one next.  So the first 



23  example is with glycol dehydrators.  And in Table 7 of 



24  Mr. Dunham's report, he estimated a capital cost for 



25  glycol dehydrators of 794 million dollars in New Mexico.  
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 1           When we did our estimate for glycol dehydrators, 



 2  we came up with a capital cost estimate of about 4.6 



 3  million dollars for controls at existing glycol 



 4  dehydrators.  And this is based on the New Mexico 



 5  Environment Department's equipment data that comes out of 



 6  their permitting -- permitting database.  And so these are 



 7  all of the glycol dehydrators that are in their Permian 



 8  database.  



 9           We estimated what the cost of a control device 



10  would be, and that is documented in our equipment 



11  spreadsheets.  Just for comparison, the federal EPA has 



12  two rules for the oil and gas industry that focus on 



13  glycol dehydrators.  And one of them is a major source 



14  rule and the other is an area source rule.  And when the 



15  federal EPA initially developed the major source rule, 



16  they also in the proposal, included the area sources.  



17           So major sources are those that are emitting 



18  greater than 25 tons per year of a single half or 10 



19  tons -- excuse me -- 10 tons per year of a single 



20  hazardous air pollutant, or 25 tons per year of a total.  



21  So they estimated that capital costs nationwide for all 



22  glycol dehydrators in their rule, and based on that 



23  information the nationwide rule cost estimate would be 670 



24  million dollars.  So that's actually less than JDA's cost 



25  estimate for New Mexico alone.
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 1           The next example is for storage tanks.  The JDA.  



 2  capital cost estimate was 185 million dollars; ERG's 



 3  capital cost estimate was 69 million dollars.  And this, I 



 4  just want to point out, this cost estimate is based on our 



 5  latest costs for the draft rule that was submitted on 



 6  September 6th, so this is slightly different.  It's a 



 7  slightly lower cost because we raised the applicability 



 8  threshold.  



 9           So our number is about a third of the JDA 



10  analysis, and without further information on the number of 



11  sources or the types of controls, it's very hard for us to 



12  evaluate the reason for this -- for the difference in 



13  costs.



14           The final comment or slide I'd like to cover is 



15  in Table 7 of Mr. Dunham's analysis, he has -- I believe 



16  there's about ten rows of information.  And there's 



17  estimated VOC control costs for very specific pieces of 



18  equipment:  compressors, gas well liquid unloading, glycol 



19  dehydrators, hydrocarbon liquid transfers, pipeline 



20  pigging, launching and receiving, pneumatic controllers 



21  and pumps, and finally storage tanks.  So these are all 



22  VOC emissions sources and they all have a particular type 



23  of control applied.  But he also includes costs for open 



24  flares, of 252 million dollars, enclosed combusters and 



25  thermal oxidizers of 794 million dollars, and vapor 
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 1  recovery units of 481 million dollars.  So the total 



 2  additional first year of cost for those three control 



 3  items is 1.5 billion dollars.  



 4           However, it is not clear from the table, where 



 5  you would use those controls because he already has 



 6  separate controls for the other items listed there:  



 7  compressors, gas well liquid, unloading, et cetera.  So 



 8  it's not clear how those costs fit together, and it 



 9  appears that there's the potential for double-counting of 



10  the costs for those VOC controls.  



11           I'd like to go to the next slide.  So just before 



12  I let Susan talk about this slide, so my overall 



13  professional opinion is that the costs presented in 



14  Mr. Dunham's analysis are not sufficiently documented.  



15  And there is no indication of how most of them are related 



16  to this specific provisions of the proposed rule, or the 



17  detailed and documented cost estimates provided by NMED to 



18  the stakeholders.  



19           In some cases, Mr. Dunham's cost estimates are 



20  orders of magnitude higher than NMED's estimates, and as 



21  well as comparable estimates in federal regulatory actions 



22  for similar sources.  Again, in my professional opinion, I 



23  think the Board should give no weight to the economic 



24  impact analysis because it contains no credible 



25  documentation of the numbers that are the critical input 
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 1  to that analysis.  



 2           MS. KATZ:  Thank you, Mr. Palmer.  



 3           Ms. Day, turning back to you, does Mr. Dunham's 



 4  analysis consider the reduced regulatory requirements 



 5  proposed for small business facilities as defined in the 



 6  proposed rule?



 7           MS. DAY:  No, it does not.  And by failing to 



 8  take into account the lower compliance costs for 



 9  qualifying small businesses, Mr. Dunham overestimates the 



10  economic impacts of the proposed rule.



11           MS. KATZ:  And can we move to the next slide, 



12  please?  Are we on the wrong slide here?



13           MS. KUEHN:  I think this is the correct slide.



14           MS. KATZ:  Ms. Day, what is your response to 



15  Mr. Dunham's estimated job losses due to the proposed 



16  rule?  I think we're behind here.  



17           MS. DAY:  Yeah, so we need to -- 



18           MS. KATZ:  Oh, sorry I'm -- I skipped some 



19  things.  



20           MS. KUEHN:  Do you want to go back to this?  



21           MS. KATZ:  Yes.  Sorry.  



22           HEARING OFFICER ORTH:  One at a time, please.



23           MS. KATZ:  Ms. Day, I apologize.  Let's go back 



24  to the question that aligns with this slide.  



25           Ms. Day, what is your response to Mr. Dunham's 
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 1  net present value calculations of the costs associated 



 2  with Part 50?



 3           MS. DAY:  Mr. Dunham makes two assumptions in his 



 4  net present value calculation that I don't agree with.  



 5  First, he assumes a five-year time frame, but he didn't 



 6  provide justification for that time frame.  



 7           A more typical time frame routinely used in 



 8  federal air quality rulemaking would be between 10 and 20 



 9  years, and assumes to be 15 for purposes of analysis, 



10  based on the useful life of the add-on control equipment 



11  and equipment modifications required under Part 50.  



12           And second, he assumes that nearly 85 percent of 



13  the costs of the rule will be incurred by industry in the 



14  first year.  So given that investments in equipment are 



15  typically spread out by affected owners, operators, a more 



16  realistic assumption would be that the cost of the 



17  regulation can be spread out more evenly over the 15-year 



18  useful-life time frame.  



19           Under this scenario, the present value of costs 



20  would be significantly lower than Mr. Dunham has 



21  estimated.



22           MS. KATZ:  Thank you.  And now here we go.  



23           Ms. Day, what is your response to Mr. Dunham's 



24  estimated job losses due to the proposed rule?



25           MS. DAY:  Mr. Dunham doesn't provide enough 
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 1  detail regarding his analysis for me to be able to 



 2  evaluate the accuracy of his estimates of job losses in 



 3  the oil and gas industry or in supporting industries.  He 



 4  refers to a previous study of his where he used the IMLAN 



 5  model to quantify the economic impacts of the western oil 



 6  and natural gas industry on the economy in the United 



 7  States.  



 8           And as I explained in my written rebuttal 



 9  testimony, that analysis applied to oil and gas operations 



10  in 13 states, not just New Mexico.  In his analysis of the 



11  potential impacts associated with Part 50, Mr. Dunham does 



12  not clarify whether he used New Mexico multipliers, or 



13  multipliers that represent the 13 Western states to 



14  consider economic impacts.  And I'll just explain that 



15  multiplier refers to the ratio between an induced economic 



16  impact and a direct impact.  And that's, you know, a 



17  little more detail is that induced impacts occur when 



18  workers involved in direct and indirect activities spend 



19  their wages in the local economy.  



20           So it would be appropriate to use multipliers 



21  specific to New Mexico; however, Mr. Dunham does not 



22  provide the information I would need to determine whether 



23  or not that's what he did.  



24           He also does some modeling outside of the IMLAN 



25  model, and again doesn't provide enough information on the 
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 1  structure of this modeling for me to evaluate the accuracy 



 2  of his estimates of job losses in the oil and gas industry 



 3  or supporting industries.  



 4           Most importantly, if Mr. Dunham estimated 



 5  employment impacts using the compliance cost estimate as 



 6  the key input, and it's hard to know if that's what he did 



 7  because he doesn't say, to the extent that compliance 



 8  costs are overestimated, employment impacts would be 



 9  overstated as well.



10           MS. KATZ:  Thank you, Ms. Day.  



11           And can you discuss your impression of the 



12  rebuttal testimony submitted by the other parties 



13  regarding Mr. Dunham's economic analysis?



14           MS. DAY:  Yes.  The testimony of Maureen Lackner 



15  from the Environmental Defense Fund, or EDF, supports 



16  several of the points that I've made in my testimony, and 



17  also highlights some limitations of Mr. Dunham's analysis.  



18           First, Ms. Lackner's testimony supports our 



19  observation that Mr. Dunham has overestimated the well 



20  counts and that this leads to a significant overestimate 



21  of total costs, even when his own unit cost estimates are 



22  used.  



23           Second, Ms. Lackner agrees that the time period 



24  over which costs are incurred is misrepresented in 



25  Mr. Dunham's analysis.  Mr. Dunham assumes that the vast 
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 1  majority of costs will be incurred in the first year.  In 



 2  addition to the explanation I provided regarding industry 



 3  typically financing costs over the useful life of 



 4  equipment, Ms. Lackner explains that NMED allows operators 



 5  up to seven years to phase-in control requirements.  



 6           Third, Ms. Lackner's testimony points out that 



 7  industry compliance costs may be offset by revenues 



 8  received from captured gas.  She indicates that this 



 9  figure could be as high as 300 million per year.  And then 



10  this is a cost savings that is not accounted for in 



11  Mr. Dunham's analysis.  



12           Fourth, Ms. Lackner explains that social costs 



13  are not considered in Mr. Dunham's analysis.  And while I 



14  can't comment on EDF's dollar estimate, I agree that 



15  avoiding the social costs, for example, climate damages, 



16  environmental and health effects of oil and gas operations 



17  would be a benefit of the rule that can be quantified and 



18  monetized at least to some extent.  



19           Fifth and finally, Ms. Lackner is in agreement 



20  that Mr. Dunham's analysis input/output model has 



21  limitations and that Mr. Dunham neither explains the 



22  assumptions of his model, nor tests the strengths of these 



23  assumptions.  She also raises the idea of listing 



24  supporting research that the proposed rule could lead to 



25  job creation in the methane mitigation industry.
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 1           MS. KATZ:  Thank you, Ms. Day and Mr. Palmer.  I 



 2  have no further questions.



 3                HEARING OFFICER ORTH:  All right.  Thank you, 



 4  Ms. Katz.  



 5           Madam Chair, we do need to take something of a 



 6  lunch break before the 1:00 public comment period.  I can 



 7  certainly see if the first few parties have brief 



 8  questioning to get us closer to 12:30, but we're not going 



 9  to be able to get through cross-examination before -- 



10  before we need to break for lunch.  Is your preference to 



11  break now?  



12           CHAIRPERSON SUINA:  Yes, Madam Hearing Officer, 



13  that would be my preference, just because there's been a 



14  lot of information and I don't want to break up her 



15  cross-examination or the gentleman's cross-examination.  



16           HEARING OFFICER ORTH:  All right.  Thank you, 



17  all.  We are on break until 1.  At 1:00, I'll begin with 



18  just a few public commenters and then we'll return to the 



19  questioning of Ms. Day and Mr. Palmer.  Thank you, all.



20            (Recess taken from 12:12 p.m. to 12:57 p.m.) 



21           HEARING OFFICER ORTH:  Let's come back from the 



22  break, please.  We've reached the 1:00 public comment 



23  period.  And the folks I have who reached out by email to 



24  request an opportunity to offer comments were Adrienne 



25  Sandoval, Juan Garcia, Robert Lewis, Kathy Miller, Marilyn 
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 1  O'Boyle, Tom Williams, and I believe I have another one 



 2  who reached out on Chat, Katherine or Kathleen Moseley.  



 3           If you did not reach out by email and I did not 



 4  just call your name, that's fine.  I will issue a general 



 5  invitation to anyone on the platform.  If I did not call 



 6  your name, please reach out by Chat, and if you have any 



 7  troubles with the Chat function, please reach out to 



 8  Pamela Jones at (505) 660-4305.  



 9           Public comment, like all testimony in the Board 



10  hearings, is taken under oath and is limited to five 



11  minutes.  So let me find Ms. Sandoval.  I am not seeing 



12  Ms. Sandoval at the moment.  Let me move to Mr. Garcia.  



13           And by the way, if -- if anyone who signed up 



14  isn't here, I'm happy to take their comments at another 



15  time.  They need only let me know that they are on the 



16  platform.  Mr. Garcia, I am unmuting you.



17           MR. GARCIA:  Thank you.



18           HEARING OFFICER ORTH:  Can you hear me?



19           MR. GARCIA:  Yes, I can.  



20           HEARING OFFICER ORTH:  Oh, good.  And your voice 



21  is loud and clear, but I'm hearing some feedback of some 



22  kind.



23           MR. GARCIA:  I can't hear the feedback.  Can you 



24  hear me okay?  



25           HEARING OFFICER ORTH:  Okay.  So if you will 
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 1  please raise your right hand.  And do you swear or affirm 



 2  to tell the truth?  



 3           MR. GARCIA:  Yes.  



 4           HEARING OFFICER ORTH:  All right.  I'm going to 



 5  start your five minutes right now.



 6                        JUAN GARCIA,



 7         having been first duly sworn or affirmed, 



 8               gave public comment as follows:



 9                PUBLIC COMMENT BY JUAN GARCIA



10           MR. GARCIA:  Yes.  My name is Juan Garcia, and 



11  the reason why I'm calling is because the oil and 



12  petroleum industry impacts us favorably because of our 



13  utilization of our various vehicles that we use to drive 



14  in and go to work.  Okay?  So we have a -- we work in a 



15  small business, and we try to do -- yes, I would say we 



16  have to go to different locations to help out with yard 



17  cleaning, shrubs, trees, and those kind of things.  So the 



18  high price of gas petroleum is, obviously, impacting us 



19  today because it's -- we can't charge that much for the 



20  work that we do, yet we have to pay for the gas and use 



21  the fuel, which is -- which is where we are mostly 



22  impacted.  That's pretty much it.



23           HEARING OFFICER ORTH:  Thank you very much, 



24  Mr. Garcia.



25           MR. GARCIA:  Thank you.
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 1           HEARING OFFICER ORTH:  Let's see.  Now I will 



 2  move to -- sorry, I have to switch between screens here.  



 3  Robert Lewis.  Let me see if Mr. Lewis is on the platform.  



 4  Let's see.  I don't see a Robert Lewis.  Let me see if 



 5  maybe he came in as Bob.  No, I don't see him under either 



 6  of those names.  



 7           Kathy Miller.  Let's see if I see a Kathy Miller.  



 8  No.  Marilyn O'Boyle, I did see Marilyn O'Boyle.  All 



 9  right.  Ms. O'Boyle, I am unmuting you.  Can you hear me?



10           MS. O'BOYLE:  Yes, I can.  



11           HEARING OFFICER ORTH:  Terrific.  Would you raise 



12  your right hand, please.  Do you swear or affirm to tell 



13  the truth?  



14           MS. O'BOYLE:  Yes.



15           HEARING OFFICER ORTH:  Thank you very much.  I'm 



16  going to start your five minutes right now.  



17                      MARILYN O'BOYLE, 



18          having been first duly sworn or affirmed, 



19               gave public comment as follows:



20              PUBLIC COMMENT BY MARILYN O'BOYLE



21           MS. O'BOYLE:  Okay.  I actually think it's about 



22  two minutes, but that's fine.  Okay.  I'm happy to address 



23  the members of the Environmental Improvement Board.  My 



24  name is Marilyn O'Boyle and I'm a member of First 



25  Unitarian Church of Albuquerque.  And I'm the Chair of our 
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 1  environmental committee.  I have five grown children and 



 2  nine grandchildren, some of them living close by, some in 



 3  other states.  



 4           I am very concerned about methane pollution in 



 5  our state.  We all need to work together to correct the 



 6  huge problem of global climate change.  Ozone and methane 



 7  from wells in our state contribute to this problem.  New 



 8  Mexico is home to some of the worst methane pollution in 



 9  the country.  Oil and gas operators release 1.1 million 



10  metric tons of methane through venting, flaring and leaks.  



11  Methane is a powerful greenhouse gas that is 84 times more 



12  potent than carbon dioxide in the short-term.  



13           Our children are disproportionately impacted by 



14  pollution from oil and gas operations, including ozone 



15  forming toxins that worsen respiratory diseases and 



16  trigger asthma attacks.  One of my grandchildren has 



17  asthma.  Ozone or smog can also worsen emphysema and cause 



18  heart disease.  



19           These wells have a terrible and immediate effect 



20  on the health and well-being of people living close by.  



21  There are some federal bills in the works, but we need to 



22  support and strengthen our local bills to protect families 



23  living close by and also to protect the air and health of 



24  everyone long-term.  This is a moral and ethical issue, 



25  and we can no longer delay our responses.  
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 1           New Mexico's -- New Mexicans are already 



 2  experiencing severe impacts of climate change, harming our 



 3  health, air, land, water and economy.  Sciences, NASA, the 



 4  Department of Defense all agree that climate change is a 



 5  threat to our kids' future and we can no longer ignore the 



 6  increasingly strange and severe weather.  



 7           As the IPCC report emphasized, this really is 



 8  code red for the planet.  I support strong methane rules 



 9  and thank the Environmental Improvement Board for this 



10  hearing.  



11           HEARING OFFICER ORTH:  Thank you very much, 



12  Ms. O'Boyle.  



13           And, Theresa, Marilyn is the standard spelling.  



14  O'Boyle is O'B-O-Y-L-E.  



15           Let me move to Mr. Williams in the event he's 



16  here.  No.  Let me see if perhaps Ms. Sandoval has joined 



17  us.  This takes a moment to scroll through names.  No.  



18  And let's see.  I believe it was Ms. Moseley was the other 



19  one.  Yes, Kathleen Moseley.  



20           Ms. Moseley, I am unmuting you.  Can you hear me?



21           MS. MOSELEY:  Yes.  Can you hear me?  



22           HEARING OFFICER:  Very, very clearly.  Thank you.  



23  Would you spell your last name?



24           MS. MOSELEY:  Yes.  My last name is Moseley:  



25  M-as-in-Mark, O-S-as-in-Sam, E-L-E-Y.  
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 1           HEARING OFFICER ORTH:  A lot of videos cut out 



 2  there for a moment.  I'm sorry.  Ms. Moseley did you 



 3  speak?



 4           MS. MOSELEY: Yes.



 5           HEARING OFFICER ORTH:  Okay.  



 6           MS. MOSELEY:  It's M-O-S-E-L-E-Y.



 7           HEARING OFFICER ORTH:  Thank you very much.  



 8  Would you raise your right hand?  Do you swear or affirm 



 9  to tell the truth? 



10           MS. MOSELEY:  I do.  



11           HEARING OFFICER ORTH:  Thank you very much.  I'm 



12  going to start your five minutes now.



13                      KATHLEEN MOSELEY,



14       having been first duly sworn or affirmed, gave 



15                  public comment as follows:



16             PUBLIC COMMENT OF KATHLEEN MOSELEY



17           MS. MOSELEY:  Thank you.  I'm a registered nurse 



18  and have worked in asthma education in our state, around 



19  the state for about 13 years.  In 2018, I'm aware that the 



20  American Thoracic Association quoted a cost of asthma to 



21  our whole country as 80 billion dollars annually, 



22  including medical expenses, missed work, school, deaths, 



23  and that was from a CDC report called "The economic burden 



24  of asthma in the U.S. from 2008 to 2013," and based on a 



25  survey of people with asthma.  
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 1           And our own asthma program has looked at the 



 2  number of ED visits and hospitalizations.  And I know for 



 3  the report I have here at home on hand, about 7,700 ED 



 4  visits on the average were calculated to be done in 2010 



 5  to '12, and about 1,800 hospitalizations per year.  



 6           And I'm very curious, listening to the economic 



 7  modeling about how these costs are figured into the 



 8  various economic models.  And I do know, I'm aware that 



 9  ozone has increased the number of ED visits from work that 



10  was done at UNM in our own state.  So I'm wondering how 



11  they're looking at weighing those costs, especially as the 



12  previous person said, New Mexico releases a large amount 



13  of methane, which impacts beyond our state.  So that's my 



14  question.  



15           HEARING OFFICER ORTH:  All right.  Thank you, 



16  Ms. Moseley.  For the moment, it will remain a question 



17  hanging in the air.  And we'll see if any of the parties 



18  would like to address that.  And thank you for your 



19  comment.  



20           MS. MOSELEY:  Thank you.  



21           HEARING OFFICER ORTH:  I'm sorry, I'm looking at 



22  too many screens.  I do not have anyone else reaching out 



23  through the Chat who indicated a desire to offer public 



24  comment at this 1:00 session.  I am happy to accept public 



25  comment at every other 9:00, 1:00 and 5:00 public comment 
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 1  session.  (Inaudible.) 



 2           COURT REPORTER:  Madam Hearing Officer, we can't 



 3  hear you.  



 4           SUINA CHAIRPERSON:  Ms. DuBois, I'm Chatting with 



 5  her.  Oh, there she is.  



 6           HEARING OFFICER ORTH:  I'm sorry, Madam Chair.  



 7  This is now the second time in the last few minutes this 



 8  has happened.  It's just everyone's video except mine 



 9  blanks out, and I'm not sure what's happening.  



10           CHAIRPERSON SUINA:  Yes, Madam Hearing Officer, I 



11  think we can see everybody and I don't know if it's your 



12  connection.  



13           HEARING OFFICER ORTH:  Okay.  Thank you for that.  



14  I'm not -- I will say I'm not getting the, you know, the 



15  little box that pops up that says your bandwidth is low or 



16  anything, but it's entirely possible.  So let me just 



17  mention, as the last resort, if in fact it's my connection 



18  that is bad and the event comes to a stop, I'm very sorry 



19  about the inconvenience, but I would do my best to get 



20  right back on the platform, and would encourage all of you 



21  to do the same.  And we won't start until we know that we 



22  have the folks we need.  So I'm not sure what's happening 



23  there.  



24           All right.  Let's return to the technical case.  



25           Ms. Katz, we need Ms. Day and Mr. Palmer for 
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 1  their questioning.



 2           MS. KATZ:  Yes, Madam Hearing Officer.  I see 



 3  Mr. Palmer.  There they are.  



 4           HEARING OFFICER ORTH:  All right.  And let me 



 5  turn first to Ms. Fox.  Ms. Fox, do you have questions of 



 6  this panel?  



 7           MS. FOX:  No, Madam Hearing Officer.  Thank you.  



 8           HEARING OFFICER ORTH:  Thank you.  Ms. Paranhos?



 9           MS. PARANHOS:  Sorry, I couldn't find my mute 



10  button, but no questions.  Thank you.



11           HEARING OFFICER ORTH:  Thank you.  Mr. Jaynes?  



12           MR. JAYNES:  No questions, Madam Hearing Officer.  



13           HEARING OFFICER ORTH:  Thank you.  Ms. Devore?  



14  May not be on.  Mr. Nykiel?



15           MR. NYKIEL:  No questions.  Thank you.  



16           HEARING OFFICER ORTH:  Thank you.  Mr. de 



17  Saillan?



18           MR. DE SAILLAN:  No questions.  Thank you.  I 



19  want to thank both of these witnesses for their testimony.



20           HEARING OFFICER ORTH:  Thank you.  Mr. Hiser?  



21           MR. HISER:  I do have a few questions, Madam 



22  Hearing Officer.



23           HEARING OFFICER ORTH:  All right.  Go ahead.



24           CROSS-EXAMINATION OF BRIAN PALMER AND SUSAN DAY



25  BY MR. HISER:
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 1           MR. HISER:  So I think I'll start with Mr. Palmer 



 2  for the first couple of questions, and then move to 



 3  Ms. Day.  So I guess I'll ask this because Ms. Katz asked 



 4  this of our expert.  Mr. Palmer, you are a consultant; is 



 5  that correct?



 6           MR. PALMER:  That is correct.



 7           MR. HISER:  And you're being paid to provide this 



 8  testimony for NMED?



 9           MR. PALMER:  That is correct.



10           MR. HISER:  Now, you said that most of the work 



11  that you have done as an employee of ERG has been working 



12  to support government rulemaking; is that correct?



13           MR. PALMER:  That is.



14           MR. HISER:  Okay.  And are there differences 



15  between how the government might collect information to 



16  come up with cost studies, versus how the private sector 



17  might have to do it?  



18           MR. PALMER:  I believe there would be.



19           MR. HISER:  Okay.  And so, do you sometimes 



20  receive governmental requests for information that are 



21  transferred to you in order for you to conduct the 



22  analysis that you might do in support of a regulatory 



23  analysis?



24           MR. PALMER:  Yes.



25           MR. HISER:  And you also -- do you also undertake 
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 1  literature surveys of information that's in the published 



 2  literature to determine costs of certain things like 



 3  control technologies or control techniques?



 4           MR. PALMER:  Yes.



 5           MR. HISER:  And are those often based on 



 6  anonymized surveys of private information?



 7           MR. PALMER: It depends on the source.



 8           MR. HISER:  Okay.  When you were preparing the 



 9  costs that you used sort of as a reference point for your 



10  critique of Mr. Dunham's costs in Table 7, and you looked 



11  at the compressor costs in his table, which reports to be 



12  $55 dollars, is that actually the cost of a compressor 



13  change to make the changes required by this rule?



14           MR. PALMER:  No, not at all.



15           MR. HISER:  And so, that was just the -- go 



16  ahead, I'm sorry, I didn't mean to talk over you.  



17           MR. PALMER:  I think the average cost of a -- 



18  average cost per compressor would be quite a bit more than 



19  $55.



20           MR. HISER:  So that's probably, at some level, a 



21  cost that's just been taken and then divided on a per well 



22  count, apparently?



23           MR. PALMER:  That's my understanding of Table 7.



24           MR. HISER:  Okay.  And, similarly, if we were to 



25  look at the costs of retrofitting, say, an engine, you 
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 1  would expect that to be more than the $1,336 that's shown 



 2  here?



 3           MR. PALMER:  That's correct.



 4           MR. HISER:  One last question for you, I think.  



 5  You talked about when you did the ERG work for the costs 



 6  that were done in the Department's place, that you looked 



 7  at the permit database the Department had for the number 



 8  of facilities; is that correct?



 9           MR. PALMER:  Yes.  Those data were downloaded 



10  from the Department's database by Department staff and 



11  then transferred to -- well, they were -- they were 



12  transferred to us.  They were shared with us.  Those are 



13  the same data that are in the spreadsheets that the 



14  Department has posted since, I believe, the beginning of 



15  June.



16           MR. HISER:  Uh-huh.  And can you tell me, 



17  Mr. Palmer, whether that's just the permit database or 



18  does that include the Notice of Intent database as well?



19           MR. PALMER:  It does include facilities that are 



20  marked as NOIs or Notice of Intent.



21           MR. HISER:  Great.  Thank you.  I guess that 



22  completes my questions for you.  



23           I've got a couple questions for Ms. Day if she's 



24  with us as well.  All right.  I'm not seeing you, but -- 



25  ah, there you are.  
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 1           Good afternoon, Ms. Day.  Thank you for joining 



 2  us.  In page two of your testimony in Rebuttal Exhibit 19, 



 3  did you agree that even your analysis tended to show an 



 4  estimated cost potentially as high as about 1.7 billion 



 5  dollars over five years at the bottom of that page?



 6           MS. DAY:  I believe I did, yes.



 7           MR. HISER:  Okay.  And I believe in the 



 8  demonstrative exhibit that accompanied you, it showed a 



 9  1.2.  Was that probably just a clerical error?



10           MS. DAY:  I am not aware of that.



11           MR. HISER:  You may not -- yeah, you may not have 



12  been able to see it because sometimes if you're 



13  presenting, you don't get to see what's on the screen.  



14  Okay.  But the 1.7 is the number that you are testifying 



15  to today, correct?



16           MS. DAY:  Let -- let me just clarify that the 1.7 



17  was the five-year cost assuming our -- the ERG estimate 



18  of, I believe, it was 338 million per year.



19           MR. HISER:  I believe that's what you said, yes.  



20  Okay.  Thank you.  



21           And then, Ms. Day, in evaluating the accuracy -- 



22  yes.   



23           MR. PALMER:  I'm sorry.  



24           MR. HISER:  Yes.  



25           MR. PALMER:  I can address that question as well, 
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 1  actually.  I'm sorry, Ms. Day is actually on travel and in 



 2  England and has been out of the country since the end of 



 3  last week.  So I -- the difference there is that the costs 



 4  in the slide that I -- that I helped prepare, reflect 



 5  updated costs to reflect changes in the version of the 



 6  rule that was filed on September 6th.  And in particular, 



 7  there was a big reduction in the cost for engines and 



 8  turbines, the smaller reduction costs for storage vessels 



 9  and a very, very small change in cost for heaters.  The 



10  big difference was in the engines and turbines cost.  



11           And so there was a slight discrepancy between my 



12  preparation of the slides and the testimony, so I -- those 



13  updated costs, I believe, will be submitted as exhibits 



14  when we do get to those sections.  So, just to hopefully 



15  avoid a lengthy conversation here.



16           MR. HISER:  Okay.  Well, thank you for that 



17  clarification.  Yes, thank you, Mr. Palmer, for that 



18  clarification.  



19           When you did that recalculation of the cost, 



20  Mr. Palmer, did you reconsider the administrative costs of 



21  the addition of, for example, the annual compliance 



22  certification on the administrative side, or did you just 



23  look at the capital costs side?



24           MR. PALMER:  These are the capital and annual -- 



25  annual operation and maintenance costs is usually what we 
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 1  consider, and in very -- in a lot of those, the cost 



 2  inputs that we use which very often come from preexisting 



 3  documents, such as the EPA cost analyses, there's very 



 4  often a line item for administrative and management costs, 



 5  so -- but we did not include a separate line item for the 



 6  compliance certifications for this rule.



 7           MR. HISER:  Okay.  So it's sort of a partial 



 8  update to reflect changes in the rule; is that a fair 



 9  characterization?



10           MR. PALMER:  I think, yes, it's -- its focus -- 



11  it's been equipment-focused, let's say that.



12           MR. HISER:  Thank you, that's very helpful.  



13           And then either Mr. Palmer or Ms. Day, because 



14  I'm not sure which of you would be better here to answer 



15  this, have you looked at any changes in equipment and 



16  installation costs that have occurred in the most recent 



17  period, say 2020 through 2021, or are most of your costs 



18  based on costs that were developed prior to that period, 



19  and then inflated to this period?  



20           MR. PALMER:  I can respond to that one.  The 



21  costs are -- what we've been using is the chemical 



22  engineering -- chemical engineering plant cost index to -- 



23  I don't want to say the word "inflate"; to update the 



24  costs from when they were originally developed, to -- in 



25  our case, we used 2019, given when we started this 
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 1  project, which was 2020.  



 2           We do recognize, of course, that the last couple 



 3  of years have been a little extraordinary, in terms of the 



 4  availability of raw materials, et cetera.  So we have not 



 5  attempted at this point to update those costs to reflect 



 6  the unusual circumstances of our current situation, if 



 7  that's what you're implying, sir.



 8           MR. HISER:  Thank you, Mr. Palmer.  You saved me 



 9  having to ask the question.  Appreciate that.  



10           Ms. Day, on page 14 of your rebuttal testimony, 



11  you stated that, "Given that investments in equipment are 



12  typically spread out by affected owners and operators, a 



13  more realistic assumption would be that the cost of 



14  regulation can be spread out more evenly over the 15-year 



15  useful life time frame."  



16           Do you recollect making that statement in your 



17  testimony?  This is on page 14.  



18           MS. DAY:  Yes, I do.



19           MR. HISER:  Does the NMED proposal, with the 



20  exception of engines and turbines and pneumatics provide 



21  15 years to comply with any provision?



22           MS. DAY:  I don't think I can answer that 



23  question.



24           MR. HISER:  Okay.  So you're not aware of the 



25  time frame for implementation, set forth in the proposal 
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 1  in any detail?



 2           MS. DAY:  Not in -- not specifically.



 3           MR. HISER:  Okay.  So how would we know that 



 4  industry could spread its time over that length of time?



 5           MS. DAY:  Industry has the ability to -- to 



 6  obtain financing and -- and spread that financing out.  It 



 7  is my understanding that that can be separate from the 



 8  time frame of the rule itself.



 9           MR. HISER:  And do you have any studies or 



10  documentation about the prevalence of that practice or how 



11  much of this would be expensed or the additional costs 



12  that would be incurred by trying to finance in that way?



13           MS. DAY:  The -- the U.S. Environmental 



14  Protection Agency, when they do studies of the -- when 



15  they issue regulations and they do regulatory impact 



16  analyses, typically, use this assumption when they are 



17  estimating the costs to the affected industry and they are 



18  annualizing those costs.  This is the time frame that they 



19  typically use.



20           MR. HISER:  And so, Ms. Day, your position here 



21  is based not on anything other than your understanding of 



22  EPA practice?



23           MS. DAY:  I would say that that is an important 



24  part of what informs that thought process on my part.



25           MR. HISER:  And -- okay.  I guess I'm not sure 
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 1  what that means; that the EPA practice is what's informing 



 2  your thought process, or what is informing your thought 



 3  process?



 4           MS. DAY:  The standard analytical structure 



 5  that's used in a regulatory impact analysis by the federal 



 6  government by EPA.



 7           MR. HISER:  Okay.  And are you aware, if I may 



 8  represent this, that that EPA standard process, it 



 9  requires us to treat all capitals having no cost?



10           MS. DAY:  I am not aware of that.



11           MR. HISER:  Okay.  Does that influence, perhaps, 



12  your thoughts about this?



13           MS. DAY:  I -- I don't think I could comment on 



14  that at this time.



15           MR. HISER:  Okay.  Thank you.



16           And then, Ms. Day, in criticizing Mr. Dunham's 



17  job impact analysis, did you offer an alternative job loss 



18  analysis in your testimony?



19           MS. DAY:  I was not asked to provide that.



20           MR. HISER:  So you were just asked to provide a 



21  critique of Mr. Dunham's analysis?  And not to do --



22           MS. DAY:  I was asked to review -- I was asked to 



23  review his analysis.



24           MR. HISER:  Okay.  I believe that's all my 



25  questions, Madam Hearing Officer.  
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 1           Thank you, Mr. Palmer, Ms. Day.  You were both 



 2  very helpful.  



 3           HEARING OFFICER ORTH:  Thank you, Mr. Hiser.  



 4           Mr. Rose, do you have questions of this panel?  



 5           MR. ROSE:  I do not, Madam Hearing Officer.



 6           HEARING OFFICER ORTH:  Thank you.  Mr. Janoe?  



 7           MR. JANOE:  No questions, Madam Hearing Officer.



 8           HEARING OFFICER ORTH:  Thank you.  Mr. Butzier?  



 9           MS. SHEEHAN:  Madam Hearing Officer, this is 



10  Christina Sheehan, the GCA -- the GCA has no questions.  



11  Thank you.



12           HEARING OFFICER ORTH:  Thank you, Ms. Sheehan.  



13           Ms. Gutierrez?



14           MS. GUTIERREZ:  No questions.  Thank you.  



15           HEARING OFFICER ORTH:  Thank you.  



16  Mr. Colclasure?  



17           MR. COLCLASURE:  No questions, Madam Hearing 



18  Officer.  



19           HEARING OFFICER ORTH:  Thank you.  And 



20  Ms. Witherspoon?  She's not here.  



21           Let's move then to the Board members for their 



22  questions.  While I'm doing that, please, if you are on 



23  the platform and you are not a panelists, you can indicate 



24  that you have a question by reaching out through the Chat.  



25      Madam Chair, do you have questions of the panel?  
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 1           CHAIRPERSON SUINA:  Good afternoon, Madam Hearing 



 2  Officer.  Yes, I have a couple of questions.  



 3      EXAMINATION BY THE BOARD OF SUSAN DAY AND BRIAN PALMER 



 4           CHAIRPERSON SUINA:  Let me scroll my pages here.  



 5  Just so that I'm clear, I think it's follow-up to 



 6  Mr. Hiser's question.  And this would be for either 



 7  Mr. Palmer or Ms. Day.  So you were only asked by NMED to 



 8  review Mr. Dunham's analysis and -- is that correct?  



 9           MS. DAY:  Are you referring to all of the work 



10  conducted by ERG?



11           CHAIRPERSON SUINA:  Yes.  



12           MS. DAY:  In total, I can tell you that I also 



13  analyzed, prepared and -- sorry, obtained and prepared 



14  some data that are used in the small business definition, 



15  and brought -- and provided feedback on Mr. Dunham's 



16  analysis.  



17           And Mr. Palmer can explain all of the ways that 



18  he's involved.  



19           CHAIRPERSON SUINA:  That would be great.  Thank 



20  you.  Mr. Palmer?  



21           MR. PALMER:  I was -- among many other things I 



22  was asked to review Mr. Dunham's economic impact analysis.



23           CHAIRPERSON SUINA:  Thank you for that.  And I 



24  think my follow-up question is, so was a separate -- just 



25  so I'm not confused; was there a separate analysis done 
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 1  based upon, I would say, some of the numbers that you 



 2  were -- you know, some of the, I guess, readily-available 



 3  data and numbers?  



 4           MR. PALMER:  So, for each of -- each part of the 



 5  rule that addressed a different emission source type, so, 



 6  for example, engines and turbines, dehydrators, storage 



 7  tanks, et cetera, I guess there's, you know, 15 different 



 8  sections of the rule that are specific to a certain type 



 9  of equipment, we estimated both cost and emission 



10  reductions, because an important variable that I think 



11  people will talk about is the cost per ton of VOC or NOx 



12  reduced.  And so, that's -- that is what we calculated.  



13  And then we also did attempt to estimate a total annual 



14  cost for the rule going forward.



15           CHAIRPERSON SUINA:  Thank you for that, 



16  Mr. Palmer.  And in that estimation, I just want to make 



17  sure I'm clear.  In one of the slides that was presented, 



18  Mr. Dunham's estimate was 3.8 billion, and then ERG, as 



19  you said, there was a difference in what Ms. Day was 



20  referencing, but in today's slide you estimated 215 



21  million per year?  



22           MR. PALMER:  That is correct.



23           CHAIRPERSON SUINA:  Over five years and that 



24  would be no more than 1.1 billion; is that correct?



25           MR. PALMER:  Correct, yes.
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 1           CHAIRPERSON SUINA:  And that's -- thank you so 



 2  much, Mr. Palmer.  And that cost, is that cost industry 



 3  cost or is that cost to the State of New Mexico?  In terms 



 4  of that?  



 5           MR. PALMER:  That is -- that is the expected -- 



 6  the 215 million dollars is the expected annual cost to the 



 7  industry in terms of the annualized capital costs of 



 8  either retrofitting equipment or buying control devices 



 9  and then also an annual estimate of operation and 



10  maintenance costs.  



11           CHAIRPERSON SUINA:  Is there included in that 



12  cost, just so I'm clear, is that additional -- you know, 



13  in Mr. Dunham's analysis looking at additional 



14  administrative costs related to some of the reporting 



15  requirements that are proposed?  



16           MR. PALMER:  There's not a -- we did not do a 



17  separate cost; however, very often within those cost 



18  estimates that we begin with there is very often a line 



19  item for administrative and management costs.  



20           Excuse me, I'm just going to shut this other 



21  door.



22           CHAIRPERSON SUINA:  Were you going to add more, 



23  Mr. Palmer?



24           MR. PALMER:  No.  There's -- no, as I said, the 



25  cost estimates that we start with, you know, which very 
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 1  often come from the federal -- a federal regulatory 



 2  project, for example, they often include a line item for 



 3  administrative and management costs within those cost 



 4  estimates.



 5           CHAIRPERSON SUINA:  Thank you, Mr. Dunham. [sic] 



 6  And so, I think it was referenced that earlier in the 



 7  verbal testimony before lunch, he had shared that you 



 8  work -- ERG works with other governments, in terms of 



 9  other regulations and rules and cost analysis related to 



10  those other regulations and rules.  Could you share with 



11  us how many states you've provided an analysis for?



12           MR. PALMER:  That's a -- can you restate the 



13  question?  I'm not sure what your question is.



14           CHAIRPERSON SUINA:  Yeah.  I apologize, 



15  Mr. Palmer.  I'm just wondering how many states, and if 



16  you can't give a specific number, is it less than ten or 



17  more than ten?



18           MR. PALMER:  I have worked on -- in the last 30 



19  years, I have worked on regulatory projects probably 



20  covering somewhere between 15 and 20 different source 



21  categories.  As a company, we've been supporting the 



22  federal EPA's Clean Air Act regulatory development for 40 



23  years.  



24           We've supported the EPA in developing emissions 



25  standards for more source categories than I could count.  
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 1  I mean, I've personally worked on secondary lead smelting, 



 2  municipal waste combustion, fiberglass boat manufacturing, 



 3  oil and gas, numerous surface coating categories.  



 4  Controls as a part of enforcement actions for automobile 



 5  shredders.  



 6           So, yeah, I'm not sure what -- whether you're 



 7  asking for the breadth of our experience or whether we've 



 8  done oil and gas cost estimates for other states.



 9           CHAIRPERSON SUINA:  Yes.  It's the oil and gas 



10  costs.  



11           MR. PALMER:  No, I don't think we have.



12           CHAIRPERSON SUINA:  Okay.  Okay.  That's what I 



13  wanted to know.  



14           MR. PALMER:  And I have not, personally.



15           CHAIRPERSON SUINA:  Okay.  What about you, 



16  Ms. Day?



17           MS. DAY:  Sorry about that.  I have not worked on 



18  oil and gas estimates for other states.



19           CHAIRPERSON SUINA:  Okay.  Thank you so much for 



20  that.  I appreciate your time and both of your testimony.  



21  And thank you so much, Madam Hearing Officer, those are 



22  the questions I have for now.  



23           HEARING OFFICER ORTH:  Thank you very much.  



24  Vice-Chair Trujillo-Davis, do you have questions of this 



25  panel?  
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 1           VICE-CHAIR TRUJILLO-DAVIS:  Yes.  I only have a 



 2  couple, they're just clarifications.  I apologize, 



 3  Mr. Palmer, I was curious in your scope from NMED, did you 



 4  receive any instructions to do a job impact analysis or a 



 5  cost impact analysis to the state as far as lost revenue 



 6  or lost jobs?



 7           MR. PALMER:  We were not.



 8           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  So I guess my 



 9  next question is probably for Ms. Katz.  Does that 



10  information exist in one of the exhibits somewhere that we 



11  could look at or reference?  



12           MS. KATZ:  Member Trujillo-Davis, the only 



13  information -- the information that was provided by the 



14  Department is all in the cost estimates, and that was the 



15  information that the Department provided consistent with 



16  the requirements of the statute.  



17           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  So just to be 



18  clear, there's no impact for jobs and no impact to the 



19  state?  



20           MS. KATZ:  Correct.  There was no -- there was no 



21  full -- there was no -- yeah, that type of -- we did not 



22  have that type of economic analysis.  We -- we simply 



23  provided the costs and emissions reductions estimates.



24           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Thank you very 



25  much for that.  I may have some more questions later, but 
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 1  I'm done for now.  Thank you.  



 2           HEARING OFFICER ORTH:  All right.  Thank you.  



 3  Member Cates?  



 4           BOARD MEMBER CATES:  Yeah.  Chair Suina and 



 5  Member Trujillo-Davis kind of brought up some stuff I was 



 6  wondering about and it's been covered.  But, generally, 



 7  then, Mr. Palmer and Ms. Day, so -- so my question is -- 



 8  it goes to your critique of the study presented by the 



 9  gentleman this morning, whose name I'm forgetting, I'm 



10  sorry.  But your direction to us, if I understand you, was 



11  to not take it -- not take it seriously, not take it too 



12  seriously -- some of the estimates and the numbers that we 



13  saw in that testimony; is that a fair characterization?  



14           MR. PALMER:  Yes, that's what I stated in my 



15  testimony this morning.



16           BOARD MEMBER CATES:  Would it be kind of going 



17  too far to say that the report and the testimony we heard 



18  this morning is just perhaps a piece of alarmist fiction?  



19  Would you go that far?



20           MR. PALMER:  I would not say that.  I would just 



21  say that it's not -- it was not well documented where the 



22  costs came from and how the analysis was created.



23           BOARD MEMBER CATES:  So it's thin, it's pretty 



24  lightweight stuff; is that fair to say?



25           I suppose I'm putting words in your mouth, but 
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 1  I'm just trying to really get down to the, you know, the 



 2  grit of it.  



 3           MR. PALMER:  I cannot answer beyond the 



 4  information that we had to evaluate.  



 5           BOARD MEMBER CATES:  Okay.  Yeah, that's all I 



 6  have.  Thank you, sir.  



 7           HEARING OFFICER ORTH:  Thank you.  Member Bitzer?  



 8           BOARD MEMBER BITZER:  A couple of things.  When I 



 9  heard clarification about the 1.7 billion dollar figure 



10  over five years, versus the 1.1, and then because 



11  originally in the verbal testimony I heard 1.7, but I saw 



12  1.1, and that reconciled, it seemed to me, with the 



13  annual, the 200-some million versus the 300 million.  



14  We're -- we're settling on the 1.1 billion now or the 1.7 



15  billion?  



16           MR. PALMER:  We estimate that the cost over five 



17  years would be 1.1 billion.  



18           BOARD MEMBER BITZER:  Okay.  So, yeah, I 



19  misunderstood the explanation about who had done what.  



20  When you said she was at --  Ms. Day was in England, I 



21  thought maybe we had a pounds to dollars conversion or 



22  something going on there.  And I was like, well, that 



23  would make it even worse because the pound is still above 



24  the dollar I think, so...  



25           For New Mexico specifically -- if you happen to 
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 1  know -- I guess the discrepancy between the two reports is 



 2  larger, in terms of the number of wells in the natural gas 



 3  realm than it is in the oil realm.  It was like two -- are 



 4  the -- is a well a well a well, or is one type of well 



 5  typically a larger economic footprint than the other?  Is 



 6  a natural gas well a bigger deal than an oil well, or is 



 7  an oil well a bigger deal than a natural gas well in New 



 8  Mexico, do you suppose?



 9           MR. PALMER:  I don't believe I could answer that 



10  question for you.



11           MS. DAY:  And I don't believe I could either.



12           BOARD MEMBER BITZER:  Industry may at some later 



13  point may have an answer for me on that, or a suggestion.  



14  I thought I read that into their -- into earlier testimony 



15  and data about -- because it seems to me there was a big 



16  discrepancy in the natural gas well count and not so big 



17  in the oil count.  If oil wells are minor compared to 



18  natural gas wells, then that would just exacerbate the 



19  gap, and vice versa.  Anyway, that's all I have.  



20           HEARING OFFICER ORTH:  Thank you.  Member Garcia?



21           BOARD MEMBER GARCIA:   Yes, Madam Hearing 



22  Officer.  Yes, thank you.  So let's see.  Mr. Palmer, I do 



23  have a question -- for either one of you, I guess.  You 



24  did make the statement that the Board should give no 



25  weight to Dunham's estimates.  That's a pretty strong 
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 1  statement, and I understand part of it is because they 



 2  overstated the number of wells, et cetera.  You identified 



 3  some of the misleading numbers that they were using and 



 4  then you also noted that there were a lot of assumptions 



 5  you just don't know about because they didn't give any 



 6  detail about the model, the assumptions in the model, the 



 7  input data for the model, et cetera.  



 8           So if you had that information and you understood 



 9  better how he came up with those numbers, would it be 



10  possible that you could accept some of the information 



11  that he provided?



12           MR. PALMER:  I think that would be -- that would 



13  be fair, yes.



14           BOARD MEMBER GARCIA:  Okay.  So -- so let me ask 



15  you again, when you say the Board should give no weight to 



16  Mr. Dunham's estimates, you mean absolutely nothing in his 



17  report should we pay attention to, it's all garbage?



18           MR. PALMER:  There -- there were no data provided 



19  except the cost numbers in Table 7 and no explanation of 



20  where those data came from and how they were generated, 



21  how they relate to the cost estimates that have already 



22  been provided from the Department, and then the model that 



23  extrapolates from those cost data to those employment 



24  figures that he has and the change in tax revenue.  



25           So there's no -- there's no linkage between those 
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 1  to explain to the Board, and so we don't know if those -- 



 2  I -- I can't -- I mean, just based on the inputs that are 



 3  in Table 7, which don't line up with ERG's cost estimates 



 4  on individual items or the total, and then I'm not an 



 5  economic modeler, but there is no connection, there's no 



 6  clear path or mechanism between those costs in Table 7, to 



 7  the economic impacts that he puts out in table -- which 



 8  table was it -- in Tables 11 or 12.  So I mean that's -- 



 9  that's all I can say is that there's -- given the 



10  uncertainty in the inputs for Table 7, we don't know 



11  whether you could -- what to do with the outputs that are 



12  in the later tables.  That's all I can say.



13           BOARD MEMBER GARCIA:  Okay.  Thank you.  That's 



14  all my questions.  Thank you.  



15           HEARING OFFICER ORTH:  Thank you, Member Garcia.  



16  Member Honker?  



17           MEMBER HONKER:  Yeah, just -- just one question, 



18  for Mr. Palmer, I believe.  When you were talking about 



19  having done your recent recalculation of costs based on 



20  the most recent edits to the proposed rule that NMED did, 



21  it seemed like when you were questioned about materials 



22  costs, I think from the NMOGA counsel, I believe you said 



23  your materials costs were based on 2019 data.  Was -- do I 



24  recall that correctly?



25           MR. PALMER:  Thank you for the question.  What I 
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 1  did was, our costs inputs -- our costs methodologies were 



 2  often taken from previously completed EPA cost estimates.  



 3  And then, and those were done in earlier years, and then 



 4  we started this project in 2020 and we scaled those 



 5  numbers up from those earlier years to 2019, using the 



 6  Chemical Engineering Plant Cost Index.  And then the 



 7  comment was about the supply-side issues that we're having 



 8  right now related to the pandemic, I believe, and so we 



 9  did not attempt to correct those.  I think that would be 



10  an interesting, but difficult analysis.  Things are 



11  changing quickly.



12           BOARD MEMBER HONKER:  Well, I can see where it 



13  would be difficult to project that out over years, not 



14  knowing what the market is going to do, but it does sound 



15  like if they're -- it sounds like there's a potential that 



16  your 1.1 billion number is on the low side, if indeed, 



17  supply costs and even labor costs have gone up over the 



18  last couple of years; is that a fair statement?



19           MR. PALMER:  Yeah, I think so, but I think also 



20  to take into account that many parts of the rule have 



21  pretty fairly extended compliance timelines, and so it's 



22  not -- it's not like the rule will be final in 2022 and 



23  everybody needs to be in compliance with everything at the 



24  end of 2023.  There are extended compliance timelines here 



25  and so -- so, who knows where things will be in another 





                                                                     805



 1  two or three years, let's say.  



 2           So the engines have -- is a big issue, obviously, 



 3  that has an extended compliance timeline; the pneumatics, 



 4  that has an extended compliance timeline.  Some other 



 5  parts of the rule have extended compliance timelines as 



 6  well, so that just recognizing that you can't do 



 7  everything at once.  It's not like you can switch a -- you 



 8  know, flip a switch and everybody goes from one thing to 



 9  another, and that there are supply chain issues, there's 



10  technical expertise issues.  



11           So that can be taken into account in trying to 



12  estimate the total costs, which is I think another thing 



13  about the -- I'm sorry, it goes back to the question of 



14  how -- what sort of time frame are you looking at, and 



15  that those costs are spread out over time and not 



16  happening all at once.  So by, you know, New Year's Eve 



17  2023, everybody has to be in compliance, that's not the 



18  case at all.



19           BOARD MEMBER HONKER:  Understood.  Thank you, 



20  Mr. Palmer.  That's -- those are the only questions I 



21  have.  



22           HEARING OFFICER ORTH:  Thank you, Member Honker.  



23  I have a question from the -- from the Chat from 



24  Antoinette Reyes and then we'll go back to Madam Chair.  



25  And I'm sorry, because of the platform, Mr. Palmer, it's 
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 1  not -- not possible for me to have asked the question 



 2  when -- when she was typing it in.  But it was an earlier 



 3  question, it might have been during Member Garcia's 



 4  question, it might have been relevant then.  



 5           "Is it helpful to think about the fact that 



 6  natural gas wells are more common in the San Juan Basin, 



 7  whereas more oil wells are more common in the Permian 



 8  Basin?  Is that helpful to any of your discussion here"?



 9           MR. PALMER:  It's something that we're certainly 



10  aware of, and in some cases we estimated costs separately 



11  for the San Juan versus the Permian; for example, for the 



12  pneumatics.  There are separate cost estimates for Permian 



13  versus San Juan, so we're -- (unintelligible.) 



14           HEARING OFFICER ORTH:  Okay.  Thank you.  Would 



15  you repeat that last bit?  



16           MR. PALMER:  I'm sorry.  We're aware of those 



17  differences.



18           HEARING OFFICER ORTH:  Okay.  Thank you.  



19      And now Madam Chair, if you would.



20           CHAIRPERSON SUINA:  Thank you, Madam Hearing 



21  Officer.  I have just a few more questions.  So back to 



22  the slides that were presented earlier, slide number 3 



23  Mr. Dunham's estimate, and I apologize if we've already 



24  addressed this or if you've already addressed this, but 



25  we're looking at 3.8 billion in 2020 dollars over a 
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 1  five-year period -- period.  In the -- in -- in your, I 



 2  guess, comments regarding Mr. Dunham's estimate of that 



 3  five-year period, you had mentioned that you wanted to 



 4  take it out over greater than a five-year period of time.  



 5  And were you looking at 15, I think, is what was said 



 6  earlier; is that correct?  



 7           MS. DAY:  Yes, it was.



 8           MR. PALMER:  Do you want me to handle this, 



 9  Susan?  



10           MS. DAY:  Yes, go ahead.  



11           MR. PALMER:  Okay.  In estimating costs in our 



12  federal regulatory programs, usually they use a 10- to 



13  15-year time land -- timeline because the equipment is 



14  usually quite durable, so the equipment will last 10 to 



15  15, 20 years.  And so you usually analyze those costs over 



16  a reasonable economic life of the equipment.  So you're 



17  not -- you're not assuming that you -- that's the standard 



18  practice for estimating equipment costs.  



19           And Susan is an economist and she can explain 



20  probably better the rationale for that, but it is standard 



21  procedure to estimate costs over the lifetime of the 



22  equipment, which is usually 10 to 20 years.  And you can 



23  sort of think about this a little bit in your own personal 



24  life, in that, you know, very few people buy a car with 



25  cash, for example, and that you're usually financing it, 
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 1  so...



 2           But Susan can address that, the economics behind 



 3  that maybe a little better than I can, but that's just the 



 4  standard practice for estimating costs in federal 



 5  regulatory programs.



 6           CHAIRPERSON SUINA:  Ms. Day, do you have anything 



 7  to add to Mr. Palmer?



 8           MS. DAY:  Actually, in general, I think that 



 9  what -- the way that Brian just explained that is 



10  appropriate.  It's a -- the point is that the equipment 



11  has a certain life, and in this case, that, we believe 



12  that's, you know, 10 to 20 years, with an average of 15 



13  years.  And so, to -- to appropriately reflect the cost 



14  that industry will incur on an annual basis -- an 



15  annualized basis, you would calculate that value over a 



16  longer time frame than five years.  You'd calculate it 



17  over more like 15 years.



18           CHAIRPERSON SUINA:  And thank you for that.  So 



19  in this slide it says that it was ERG's estimate at 215 



20  million per year over a period of five years, so if you 



21  extend that period more than five years, would that mean 



22  more cost, or would it be just the 1.1 billion annualized 



23  over 15 years?



24           MS. DAY:  Brian, the -- the 215 is per year?



25           MR. PALMER:  Correct.
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 1           MS. DAY:  And so the 1.1 is the annualized total 



 2  of over five years, and that was -- that estimate was 



 3  developed to compare to Mr. Dunham's five-year period?



 4           MR. PALMER:  That's -- that is correct, yes.  



 5  Right.  So that is not the total -- that's not the total 



 6  capital costs of all the -- all of the rule, but that is 



 7  the annualized cost over five years.



 8           CHAIRPERSON SUINA:  Okay.  So with the ERG model, 



 9  it would be more because you were looking at 15 years, 



10  or -- or no?



11           MR. PALMER:  It depends on what you're -- on  



12  what -- hmm.



13           CHAIRPERSON SUINA:  And I apologize, I'm just 



14  trying to get my head around, so I can compare apples to 



15  apples or oranges to oranges.  



16           MR. PALMER:  Yes, exactly right.  



17           CHAIRPERSON SUINA:  That's my only intent in 



18  asking.  



19           MR. PALMER:  Yeah, and that's what -- and that 



20  was our intent was that, you know, we -- because we were 



21  presented with Mr. Dunham's cost estimate over five years, 



22  we provided our cost estimate over five years.  And, yeah, 



23  so that's -- we were trying to present a five-year cost 



24  estimate for the rule.  



25           CHAIRPERSON SUINA:  Okay.  Okay.  That 
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 1  clarification is helpful.  And I think in Mr. Dunham's 



 2  report -- and I'm trying to find it here, trying to scroll 



 3  through here -- there was a sentence saying the 3.8 



 4  billion cost would be -- I think 3.2 billion would be 



 5  realized within the first year, I think is what it said.  



 6  I'm trying to find that -- that sentence here.  



 7           Do you recall that in the report?  



 8           MS. DAY:  Yes.



 9           CHAIRPERSON SUINA:  Can you explain what your 



10  thoughts are regarding that sentence and having, you know, 



11  the 3.8 billion, but then noting in his statement that 



12  there's 3.2 billion that would be realized within the 



13  first year?



14           MS. DAY:  I'm not sure I understand your 



15  question.



16           CHAIRPERSON SUINA:  Maybe I should frame it this 



17  way:  Do you have an opinion over that -- with that 



18  statement, that 3.2 billion would be the cost to industry 



19  the very first year?



20           MS. DAY:  Yes, and I think that's what I was -- 



21  that's a part of what my testimony was trying to get at, 



22  and also when I pointed out that Ms. Lackner from EDF, was 



23  talking about the fact that there's a phase-in.  And 



24  Mr. Palmer also brought this up, that you don't have to -- 



25  that industry will not have to incur all of the costs -- 
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 1  they won't have to do everything in the first year, and so 



 2  it doesn't seem correct to assume that the vast majority 



 3  of the costs will be incurred in that first year, when 



 4  they have -- industry has both the ability to phase-in 



 5  their compliance activities, and they have the ability to 



 6  finance what they're doing over a longer time frame.  



 7           CHAIRPERSON SUINA:  Thank you, Ms. Day.  I 



 8  appreciate that explanation.  



 9           Madam Hearing Officer, those are all my 



10  questions.  



11           HEARING OFFICER ORTH:  All right.  Thank you, 



12  Madam Chair.  Before we release the panel, Mr. Janoe has 



13  changed his mind and would like to ask some questions.  



14           Mr. Janoe, can you join us?  There you are.



15           MR. JANOE:  I am here, Madam Hearing Officer.  



16  Thank you.  These are directed to Mr. Palmer.  



17              CROSS-EXAMINATION OF BRIAN PALMER



18  BY MR. JANOE:



19      Q.   Mr. Palmer, you previously testified that you 



20  have not provided testimony in connection with any oil and 



21  gas rulemakings before, correct?



22      A.   (Nodding head.)



23      Q.   Okay.  And you have no other experience in the 



24  oil and gas field, do you, sir?



25      A.   I worked on the greenhouse gas reporting program, 
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 1  so Part W.



 2      Q.   Okay.  But you have no experience in retrofitting 



 3  oilfield sites, do you, sir?



 4      A.   No, I am not an engineer.



 5      Q.   Okay.  No experience on emission control 



 6  requirement, as opposed to say the greenhouse gas 



 7  reporting in the oilfield?



 8      A.   What is your question exactly?  



 9      Q.   Sure.  I just want to make sure, sir, you 



10  mentioned that you had worked on the greenhouse gas 



11  reporting rules in connection with the oil and gas 



12  industry.  I just want to make sure you haven't worked on 



13  any prior work in which there were actual emission 



14  controls being proposed in the oil and gas industry.  



15      A.   No, this is my first rule.



16      Q.   Got it.  And so you did not independently study 



17  how long it will take industry to come into compliance 



18  with these rules, did you?



19      A.   That was not -- that was not a question we were 



20  directed to ask; however, I'd like to point out that the 



21  rule does include extended compliance timelines for -- 



22      Q.   Okay.  But understanding that there are timelines 



23  in the rules, sir, you have no opinion on how long it will 



24  actually take for industry to meet those timelines, do 



25  you, sir?
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 1      A.   I will note that in their testimony in rebuttal, 



 2  that industry did recommend changes to the rule 



 3  specifically related to timelines, and that the rule, to 



 4  the best of my knowledge, has incorporated those timelines 



 5  in many cases.



 6      Q.   Okay.  Mr. Palmer, my question was a little 



 7  simpler than that.  You don't have an opinion on how long 



 8  it will actually take to retrofit these sites, do you, 



 9  sir?



10      A.   No, I don't have an opinion on that.



11      Q.   Are there any ten-year compliance deadlines in 



12  the rule package, as it's presented right now?



13      A.   I don't believe there are.



14      Q.   Okay.  Are there any 15-year timelines, sir?



15      A.   No.



16      Q.   How about 20-year timelines?



17      A.   No.



18           MR. JANOE:  Thank you.  No further questions.  



19           HEARING OFFICER ORTH:  All right.  Thank you, 



20  Mr. Janoe.  



21           Ms. Katz, does any of the questioning raise any 



22  other need to do some redirect?  



23           MS. KATZ:  Yes, Madam Hearing Officer.  I have a 



24  few questions.  



25           HEARING OFFICER ORTH:  I'm sorry.  I'm sorry to 
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 1  interrupt, Ms. Katz.  Vice-Chair Trujillo-Davis has just 



 2  popped up in the Chat.  Vice-Chair, there you are.



 3           VICE-CHAIR TRUJILLO-DAVIS:  Yes, thank you.  



 4  Mr. Palmer, I just wanted to follow up on a couple of 



 5  questions from a previous -- from previous questions.  



 6  With your time with the annualized costs, and you extended 



 7  it over 15 years, and there was another -- it was 



 8  mentioned several times about that maybe you will be able 



 9  to secure financing to spread that out.  Wouldn't that 



10  increase the estimated costs that was put into the report?



11           MR. PALMER:  The -- when we annualize the costs, 



12  we include an interest rate so they are -- that does 



13  account for financing.



14           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  So was that -- 



15  and I'm sorry, I can't remember the exact number.  It was 



16  1.-something billion.  Help me out here.  



17           MR. PALMER:  1.1 billion.



18           VICE-CHAIR TRUJILLO-DAVIS:  Yes.  Thank you.  1.1 



19  billion?



20           MR. PALMER:  That was over five years.



21           VICE-CHAIR TRUJILLO-DAVIS:  That's over five 



22  years, okay.



23           MR. PALMER:  No, that's the -- I'm sorry.  It's 



24  215 million is the annualized cost.  That, over the first 



25  five years, 5.5 times 215 million is 1.1 billion.
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 1           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  All right.  



 2  Thank you for clearing that up for me.  I appreciate that.



 3           MR. PALMER:  Okay.  



 4           HEARING OFFICER ORTH:  Okay.  Thank you.  



 5  Ms. Katz, we're back to you.



 6           MS. KATZ:  Thank you, Madam Hearing Officer.  



 7            REDIRECT EXAMINATION OF BRIAN PALMER 



 8  BY MS. KATZ:



 9      Q.   Mr. Palmer, you were not the only person from ERG 



10  that worked on this rulemaking; is that correct?



11      A.   That is correct.



12      Q.   And you had other colleagues from ERG who worked 



13  extensively on this -- this regulation -- 



14      A.   That is correct.



15      Q.   -- this cost system?



16      A.   Yes.



17      Q.   And can you -- can you discuss their background, 



18  if any of them have background in oil and -- regulatory 



19  efforts for the oil and gas industry, emissions controls, 



20  and the -- the various types of areas that were identified 



21  by Mr. Janoe just a moment ago?



22      A.   Yes.  Some of the staff members that have been 



23  working on this project developing controlling cost 



24  estimates, have specialized experience in developing 



25  emissions inventories for oil and gas and also on both the 
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 1  upstream side, and for Alaska, Texas, TCEQ.  



 2           We've also -- they've also been working on 



 3  developing EPA training in the oil and gas industry.  Also 



 4  working on the North Slope for the Bureau of Ocean Energy 



 5  Management offshore and onshore, developing the federal 



 6  implementation plan for Indian Country in oil and gas.  



 7  Worked for Alaska Department of Environmental Conservation 



 8  on permitting in oil and gas, worked on the city of Fort 



 9  Worth study.  Other folks who also have worked on Subpart 



10  W as well.  So as an institution organization, we do have 



11  experience in the oil and gas industry as well.



12      Q.   Thank you, Mr. Palmer.  And I -- I will provide 



13  resumes of other members of the ERG team.  I will provide 



14  exhibits for those.  



15           Let me see.  And you alluded to this, but 



16  Mr. Janoe was asking you about the timelines for 



17  compliance and whether you had any basis for those.  Would 



18  you agree that -- that the Department has adopted many of 



19  the proposals from industry, including Oxy, on those types 



20  of provisions?



21      A.   Yes, that's correct.



22      Q.   And would you -- would it be safe to assume that 



23  industry proposing those would believe that they were 



24  valid, and had the experience to -- to validate those that 



25  they were proposing?
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 1      A.   Yes.



 2      Q.   Okay.  You stated that you relied on EPA's 



 3  estimates as the basis for the cost estimates for this 



 4  rule; is that correct?



 5      A.   Yes, that is true for many of them.



 6      Q.   And do those EPA estimates include administrative 



 7  costs, such as recordkeeping?



 8      A.   Very often it's a line item.



 9      Q.   So if owners and operators -- and Mr. Hiser asked 



10  you about whether you evaluated additional administrative 



11  costs from the annual compliance certification proposal.  



12      A.   Uh-huh.



13      Q.   If owners and operators comply with the 



14  recordkeeping requirements that are proposed in the rule, 



15  would you expect additional resources to be needed to 



16  conduct the annual compliance certifications?



17      A.   If they're performing the recordkeeping and 



18  reporting the recordkeeping that's required by the rule, 



19  then the compliance certification should be very, very 



20  minimal as an extra effort.



21      Q.   Thank you.  Would the -- and there was some 



22  issues about looking at the five years versus the 15 



23  years.  Is the total capital cost the same whether you're 



24  looking at five years or 15 years?



25      A.   It's the same, yes.
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 1           MS. KATZ:  Okay.  Thank you.  That's all I have.  



 2           HEARING OFFICER ORTH:  All right.  Thank you very 



 3  much, Ms. Katz.  If there's no reason not to excuse the 



 4  panel -- 



 5           MR. HISER:  Sorry, Madam Chair -- Madam Hearing 



 6  Officer, there is reason not to excuse the witness.



 7           HEARING OFFICER ORTH:  Who is this?  



 8           MR. HISER:  This is Eric Hiser, counsel for 



 9  NMOGA.  



10           HEARING OFFICER ORTH:  Yes.



11           MR. HISER:  The last -- I -- I must take 



12  exception to the last question and answer by Mr. Palmer, 



13  because I think it's misleading and I think that we should 



14  ask him to clarify exactly what he meant by it.  



15           HEARING OFFICER ORTH:  Okay.  All right.  



16  Mr. Palmer, do you have a clarification?  We can't hear 



17  you.  



18              RECROSS-EXAMINATION OF BRIAN PALMER



19  BY MR. HISER:



20      Q.   I'd be happy to explain to what my concern is 



21  about that, if it would be helpful.



22      A.   Yes, could you please?  



23           HEARING OFFICER ORTH:  Please go ahead, 



24  Mr. Hiser.



25      Q.   (BY MR. HISER)  So the question that was asked by 
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 1  Ms. Katz was, is the total compliance costs of the rule 



 2  the same as the five-year annualized cost.



 3           MS. KATZ:  That is not what I asked.  



 4      A.   No.



 5      Q.   (BY MR. HISER)  Okay.  Then what was the 



 6  question, because maybe I misheard it.  



 7           MS. KATZ:  The total capital costs.



 8      Q.   (BY MR. HISER)  So, Mr. Palmer, do you agree that 



 9  the total capital cost is recaptured in the first five 



10  years of the 15-year period that it appears you and 



11  Ms. Day used?



12      A.   I'm sorry.  Can you please restate that?  



13      Q.   Do you believe -- 



14      A.   Just repeat it.



15      Q.   Do you believe that the total capital cost is 



16  recaptured in the five years of the 15-year period that 



17  you and Ms. Day say you used?



18      A.   What do you mean by "recaptured"?



19      Q.   I believe -- and maybe Ms. Katz can clarify -- 



20  that she was asking whether the total capital cost had 



21  been incurred and paid for in those first five years.  



22      A.   No.  She asked, is the total capital cost the 



23  same whether it's spread out over five years or whether 



24  it's spread out over 15 years.



25      Q.   Oh, okay.  
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 1      A.   The capital cost would be the same; you might 



 2  have a separate financing cost, but the capital cost is 



 3  the capital cost.



 4      Q.   But you've not ever said what you think the total 



 5  capital cost is over the 15-year period?



 6      A.   I have not presented that, no, and I am not 



 7  prepared to present that right now.



 8           MR. HISER:  I don't have any additional 



 9  questions, Madam Hearing Officer.



10           HEARING OFFICER ORTH:  All right.  Thank you, 



11  Mr. Hiser. 



12           Oh, Member Garcia, you have another question?  



13           EXAMINATION OF BRIAN PALMER BY THE BOARD



14           BOARD MEMBER GARCIA:  Yes.  Thank you, Madam 



15  Hearing Officer.  One more question for Mr. Palmer that 



16  came to mind is I -- I would anticipate that there's 



17  always going to be discrepancies between industry cost 



18  estimates and regulatory entity's cost estimates, that's 



19  just the way it is.  



20           Because you have so much experience in working 



21  with rulemaking with EPA, for instance, are there efforts 



22  to reconcile the differences that there are with industry, 



23  in terms of how you look at the costs and they're so 



24  different.  Could you talk about that a little bit?



25           MR. PALMER:  Let's see.  I can talk about that a 
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 1  little bit, yes.  The EPA cost estimation that is used in 



 2  regulatory development, the EPA cost manual generally 



 3  recognizes that their estimates are within plus or minus 



 4  20 or 30 percent.  Those methods are based on information 



 5  that they collect from industry and they are updated 



 6  periodically over time.  



 7           So EPA, for example, just updated their cost 



 8  methodology for thermal oxidizers.  And it goes through -- 



 9  it's almost a regulatory development process, where they 



10  propose a methodology and take public comments on it, so 



11  that's what we rely on mostly.  And so there is a 



12  discrepancy between industry and regulatory agencies very 



13  often.  



14           And for example, the EPA is always trying to 



15  update their methodology.  So that's all I can -- I think 



16  I can say about that.  



17           BOARD MEMBER GARCIA:  That's helpful.  Thank you, 



18  sir.  That's all I have.  Thank you, Madam Hearing 



19  Officer.



20           HEARING OFFICER ORTH:  Thank you, Member Garcia.  



21  Is there any reason not to excuse the panel at this point, 



22  Ms. Katz?  No problem?  



23           MS. KATZ:  No, though they will stick around for 



24  the surrebuttal.



25           HEARING OFFICER ORTH:  I'm sorry, I didn't mean 
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 1  to excuse them entirely.  All right.  Thank you very much, 



 2  Mr. Palmer and Ms. Day.  We'll get back to you as soon as 



 3  we can.



 4           MR. PALMER:  Thank you.  



 5           HEARING OFFICER ORTH:  Are we hearing now from 



 6  Witness Lackner?  Is that where we're going?  



 7           MS. KATZ:  (Nodding head.)



 8           HEARING OFFICER ORTH:  Okay.  Ms. Paranhos, I see 



 9  you on screen.  And can we get -- did I make 



10  Ms. Lackner -- I think I did, a panelist, right?



11           MS. PARANHOS:  I don't see her at the moment.  I 



12  know she's been following this.



13           HEARING OFFICER ORTH:  Tell me the first name.  



14  I'm sorry, that's how they alphabetize this.  



15           MS. PARANHOS:  Sure.  It's Maureen.  



16           HEARING OFFICER ORTH:  Maureen, yes.



17           MS. PARANHOS:  She said she's on mute.  



18           HEARING OFFICER ORTH:  Okay.  I'll make her a 



19  panelist again.



20           MS. PARANHOS:  Okay, great.



21           MS. LACKNER:  Can you hear me?



22           HEARING OFFICER ORTH:  Yes, and we can see you.  



23           MS. LACKNER:  Great.  



24           HEARING OFFICER ORTH:  Thank you.  



25           MS. PARANHOS:  Thank you so much.
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 1                      MAUREEN LACKNER,



 2       having been called, was examined and testified as 



 3       follows:



 4           DIRECT EXAMINATION OF MAUREEN LACKNER



 5  BY MS. PARANHOS:



 6      Q.   Maureen, if you could please state your full 



 7  name?



 8      A.   Maureen Lackner.



 9      Q.   And where are you employed?



10      A.   I am an economic and policy manager in the Office 



11  of the Chief Economist at Environmental Defense Fund.



12      Q.   What is your educational background?



13      A.   I earned a Master's in Public Policy from the 



14  Gerald R. Ford School of Public Policy at the University 



15  of Michigan in 2017.



16      Q.   Thank you.  And can you please give us an 



17  overview of your work experience?



18      A.   Sure.  For the past four years I have provided 



19  analysis on climate and environmental issues with the 



20  special focus on methane emissions from the oil and gas 



21  sector.  My work on this issue includes economic analyses 



22  on proposed regulations and policy design, as well as 



23  modeling to track global policy ambitions and abatement 



24  opportunities.



25      Q.   And is EDF's Exhibit FFF an accurate copy of your 
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 1  CV?



 2      A.   Yes.



 3      Q.   And did you submit rebuttal testimony on behalf 



 4  of the EDF on this matter?



 5      A.   Correct.



 6      Q.   And is EDF Exhibit EEE an accurate version of 



 7  your rebuttal testimony?



 8      A.   Yes, it is.



 9      Q.   Do you have any corrections to your rebuttal 



10  testimony?



11      A.   No.



12      Q.   And are EDF Exhibits GGG, III and HHH exhibits 



13  you will be discussing today?



14      A.   Yes.



15      Q.   Thank you.  



16           Ms. Lackner, can you please summarize the 



17  opinions in your testimony?



18      A.   Yes.  First, the memo prepared by John Dunham for 



19  the New Mexico Oil and Gas Association, the JDA analysis, 



20  makes several assumptions that lead to an overestimate of 



21  the additional operational costs imposed by the rules.  



22           Second, as has already been discussed today, the 



23  memo omits social costs imposed by the industry.  EDF's 



24  conservative estimate of the social costs from methane 



25  emissions related to New Mexico's oil and gas production 





                                                                     825



 1  amounts to roughly 1.6 billion dollars.  EDF also 



 2  estimates volatile organic compounds emitted from oil and 



 3  gas facilities was 337,500 metric tons in 2019.  Exposure 



 4  to these emissions are associated with health damages.  



 5           Third, the memo does not adequately explain 



 6  assumptions.  I believe Ms. Day and Mr. Palmer also noted 



 7  this in their testimony.  It also does not test the 



 8  strength of the assumptions in any kind of sensitivity 



 9  analysis used in the model.  The lack of transparency in 



10  the model calls into question the accuracy and reliability 



11  of its conclusions.



12      Q.   Thank you, Ms. Lackner.  



13           And can you please discuss the assumptions made 



14  in the Dunham memo that led to an overestimate of the 



15  additional operational costs imposed by the proposed 



16  rules?



17      A.   Yes, happy to.  Most of these have already been 



18  covered, but happy to -- happy to go through my review.  



19  So as I stated in my rebuttal testimony, there are at 



20  least three assumptions that are not correct and lead to 



21  an overestimate of compliance costs imposed by the draft 



22  NMED rules.  First, the analysis assumes that close to 



23  82,000 wells will be impacted by the rule.  But in 



24  contrast, EDF estimates the NMED proposal would require 



25  only a little over 49,000 wells to install controls.  Our 
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 1  estimate is based on the 54,000 active wells with 



 2  production in 2019.  And I believe this is pretty close to 



 3  the estimate that Mr. Powell submitted earlier today.  



 4           In addition to limiting our count to active 



 5  wells, the lower number also reflects that not all 



 6  counties are covered by the rule, and about 4,500 wells 



 7  within these impacted counties would be exempt from many 



 8  of the control requirements in the rules pursuant to the 



 9  small business exemption.  



10           Assuming the added administrative and operational 



11  costs per oil and gas well listed in the JDA analysis are 



12  correct, decreasing just the number of wells -- of oil and 



13  gas wells covered by the rules resulted in an adjusted 



14  cost to the industry of about 1.8 billion in the first 



15  year.  This is 43 percent lower than the figure reported 



16  in the JDA analysis.



17           Again, as has been noted several times, this 



18  estimate may also be incorrect.  The cost data are not 



19  documented and -- and we've already covered this, the 



20  costs are based on undisclosed result from just ten 



21  companies.  



22           A second assumption that we believe incorrectly 



23  increases the overall costs, is that operators will invest 



24  in every requirement under the rule within the first year.  



25  Ms. Day and Mr. Palmer also noted this in their testimony.  
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 1  However, this is not the case, as several components of 



 2  the rule allow for delayed compliance.  



 3           The main 2021 draft rule that was the subject of 



 4  the JDA analysis allowed for delayed implementation of a 



 5  number of provisions.  Specifically, the main proposal 



 6  allowed operators up to seven years, so until January 1st 



 7  of 2029 to phase-in control requirements for existing 



 8  natural gas-fired spark ignition engines; two years from 



 9  the effective date of the rule to phase-in requirements 



10  for existing compressors; two years from the effective 



11  date of the rule to control existing glycol dehydrators; 



12  one year to control existing heaters; one year to phase-in 



13  requirements for new and existing hydrocarbon liquid 



14  transfers; three years to control existing pneumatic 



15  pumps; three years to control exiting storage tanks with 



16  the potential to emit between 2 and 10 tons per year of 



17  volatile organic compounds; one year to control existing 



18  storage tanks with a potential to emit of greater than 10 



19  tons per year of volatile organic compounds, and a 



20  phase-in of over eight years to retrofit existing 



21  pneumatic controllers.  



22           So, in other words, operators do have flexibility 



23  in a number of these points in terms of how they invest 



24  over a period of years.  



25           Finally, the analysis does not factor in the 
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 1  additional revenues producers could realize from captured 



 2  gas.  EDF estimates that New Mexico producers waste about 



 3  300 million dollars worth of natural gas per year.  This 



 4  is based on an assumption of $4 per thousand cubic feet of 



 5  natural gas, and that natural gas is 80 percent methane.  



 6  And EDF estimates that oil and gas facilities were 



 7  responsible for over 1 million metric tons of methane 



 8  emissions in 2019.  Investment in equipment that reduces 



 9  these emissions could result in meaningful savings to 



10  industry.



11      Q.   Thank you, Ms. Lackner.  



12           And can you explain what the social costs imposed 



13  by pollution emitted from oil and gas operations are?



14      A.   Yes.  Happy to.  Social costs include climate 



15  damages from greenhouse gas emissions, such as CO2 when 



16  oil and gas are combusted, and climate damages from 



17  methane emissions that occur throughout the oil and gas 



18  supply chain.  And so, again, using a conservative 



19  estimate of methane climate damages, the social cost from 



20  methane emissions related to New Mexico oil and gas 



21  production, amounts to roughly 1.6 billion dollars.  



22           I'll also note that social costs don't -- are not 



23  just limited to climate damages.  Social costs also 



24  include costs to the people of New Mexico who would be 



25  exposed to unhealthy air as a result of oil and gas 
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 1  activities.  And the analysis should account for local 



 2  environmental damages incurred in New Mexico through 



 3  degraded air quality and related health impacts associated 



 4  with VOC emissions.  



 5           EDF -- again I'll note that EDF estimates these 



 6  emissions were over 300,000 metric tons in 2019.



 7      Q.   Thank you.  Did the Dunham memo account for 



 8  climate damages and local environmental damages caused by 



 9  pollution emitted by oil and gas operations?



10      A.   No, it did not.



11      Q.   Thank you.  And do you have any other concerns 



12  with the model used by Mr. Dunham?



13      A.   Yes.  As I indicated in my rebuttal testimony, 



14  the Dunham report estimates the indirect and induced 



15  economic impacts of the rule based on a model developed 



16  for Western Energy Alliance.  The study does not 



17  adequately explain its underlying assumptions or test the 



18  strength of these assumptions in a sensitivity -- any kind 



19  of sensitivity analysis.  



20           One assumption that appears to be in place is 



21  that the rule will not create any jobs; however, this is 



22  likely incorrect.  Research prepared by data research on 



23  behalf of EDF finds that methane mitigation -- the methane 



24  mitigations industry is a young, but fast growing source 



25  of high quality jobs across the country.  These companies 
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 1  anticipate hiring more employees if additional methane 



 2  regulations are put in place at the state or federal 



 3  level.  



 4           And based on this research report and my opinion, 



 5  the Dunham report overestimates job losses that could stem 



 6  from the implementation of the NMED rules.



 7      Q.   Thank you, Ms. Lackner.  



 8           And did you review the rebuttal testimony 



 9  submitted by Ms. Day and Mr. Palmer?



10      A.   Yes.



11      Q.   And do you agree with the opinions provided by 



12  Ms. Day and Mr. Palmer with respect to the weight that 



13  this Board should give the Dunham analysis?



14      A.   Yes, I agree and also urge the Board to give the 



15  Dunham report no weight.



16      Q.   Thank you very much for your testimony, 



17  Ms. Lackner.  I have no further questions.  



18           HEARING OFFICER ORTH:  Thank you, Ms. Paranhos.  



19           Ms. Katz, do you have questions of Ms. Lackner?  



20           MS. KATZ:  No questions.  



21           HEARING OFFICER ORTH:  Thank you, Ms. Fox?  



22           MS. FOX:  Just a couple, Madam Hearing Officer.



23            CROSS-EXAMINATION OF MAUREEN LACKNER



24  BY MS. FOX:



25      Q.   Good afternoon, Ms. Lackner.  My name is Tannis 
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 1  Fox and I represent a number of groups here today at the 



 2  proceeding.  I just have a few questions for you.  From -- 



 3  from your testimony, I take it, that you have reviewed 



 4  Brandon Piles -- Powell's rebuttal testimony provided on 



 5  behalf of NMED in Rebuttal Exhibit 17; is that correct?



 6      A.   Yes, that's correct.



 7      Q.   Can you summarize what Mr. Powell said about the 



 8  number of wells in New Mexico that will be subject to 



 9  NMED's rule?



10      A.   Yes.  Mr. Powell states that there are currently 



11  about 53,000 active wells in -- active oil and gas wells 



12  in the state; 26,800 of these are active oil wells and 



13  about 26,500 are active gas wells.  These figures are 



14  based on the Oil Conservation Division's own records.



15      Q.   Approximately, how many of those wells would be 



16  subject to the EIB rule passed in this proceeding?



17      A.   My understanding is that those -- the rule would 



18  impact most of those active wells.



19      Q.   And how does Mr. Powell's estimate compare with 



20  the number of wells estimated in the Dunham report, that 



21  would be impacted by the EIB's rule?



22      A.   Yeah, the Dunham report states that the total 



23  number of impacted wells about 82,000, so this is quite a 



24  bit lower.



25      Q.   And so, what kind of impact would OCD's -- would 
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 1  using OCD's estimate of well count have on the Dunham 



 2  report, if the OCD well count were used?



 3      A.   As I -- as I stated in my testimony, simply 



 4  decreasing the total well count will decrease the 



 5  aggregate cost to the industry.



 6      Q.   Thank you.  That's all I have.  



 7           HEARING OFFICER ORTH:  Thank you.  Mr. Jaynes, do 



 8  you have any questions of Ms. Lackner?  



 9           MR. JAYNES:  No questions at this time, Madam 



10  Hearing Officer.  



11           HEARING OFFICER ORTH:  Thank you.  Lisa Devore 



12  may not be with us.  Mr. Nykiel?



13           MR. NYKIEL:  No questions.  Thank you.



14           HEARING OFFICER ORTH:  Thank you.  Mr. de 



15  Saillan?



16           MR. DE SAILLAN:  No questions.  Thank you and 



17  thank the witness for her testimony.  



18           HEARING OFFICER ORTH:  Thank you.  Mr. Hiser?  



19           MR. HISER:  Madam Hearing Officer, I would have a 



20  few -- just, I think, two questions for Ms. Lackner.  



21            CROSS-EXAMINATION OF MAUREEN LACKNER



22  BY MR. HISER:



23      Q.   Ms. Lackner, my name is Eric Hiser; I represent 



24  the New Mexico Oil and Gas Association.  Appreciate your 



25  testimony.  You made a discussion in your testimony about 
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 1  the fact that the rule currently provides a number of 



 2  compliance time frames, generally ranging from two to 



 3  three years, with longer time frames, I think, for 



 4  pneumatics and engines and turbines.  



 5           Don't all of those extended compliance time 



 6  frames come from the 9/7 or 9/16 draft of the rule; 



 7  whereas, Mr. Dunham's report was based on the May rule, 



 8  which did not have those time frames?



 9      A.   No, I believe they did come from the May -- the 



10  May draft.  I -- I checked that.



11      Q.   You did.  All right.  



12           And do you agree that regardless of whether we 



13  pay for it over a one-year, five-year, or fifteen-year 



14  time frame, that, ultimately, the costs of the rule has to 



15  be paid for, it's just a matter of perhaps of some 



16  discount rate?



17      A.   Well, so, starting from the assumption that the 



18  costs are accurate, which is difficult to verify, yes, if 



19  you -- if you have a longer time frame, it's the same cost 



20  spread out over a longer -- over a longer time, but that 



21  could make a big difference in terms of, you know, how you 



22  offset those costs with your ongoing revenue and things 



23  like that.



24      Q.   Thank you, Ms. Lackner.  No further questions.  



25           HEARING OFFICER ORTH:  Thank you, Mr. Hiser.  
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 1           Mr. Rose, do you have questions of Ms. Lackner?



 2           MR. ROSE:  Madam Hearing Officer, I noted that 



 3  in -- earlier, that I had raised objections to the number 



 4  of the exhibits that Ms. Lackner referred to, as well as 



 5  portions of her prefiled written testimony.  I noticed 



 6  that there was no offer for admission of those exhibits.  



 7  I was wondering if we should take that up now, whether we 



 8  should do that at some later date, subject to my objection 



 9  or however you wanted to deal with that.  



10           We could certainly do that now, but -- and I 



11  didn't know, for example, if Ms. Day is going to be 



12  available much longer, if Ms. Katz has it.



13           HEARING OFFICER ORTH:  Right.  So I understand -- 



14  my understanding from our discussion yesterday was that in 



15  order to be most humane to Ms. Day, we were going to take 



16  up the discussion of exhibits after -- after this topic 



17  and the next topic.



18           MR. ROSE:  I just wanted to make it clear for the 



19  record, Madam Hearing Officer, that we still have those 



20  objections to those exhibits.



21           HEARING OFFICER ORTH:  Yes.  Thank you for 



22  putting that on the record.  That's perfectly fine.



23           MR. ROSE:  Otherwise, I have no questions of this 



24  witness, Madam Hearing Officer.



25           HEARING OFFICER ORTH:  Okay.  Thank you very 
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 1  much, Mr. Rose.  



 2           Mr. Janoe, do you have questions of Ms. Lackner?



 3           MR. JANOE:  No questions, Madam Hearing Officer.



 4           HEARING OFFICER ORTH:  All right.  Mr. Butzier?



 5           MR. BUTZIER:  No questions.  Thank you.  



 6           HEARING OFFICER ORTH:  Thank you.  Ms. Gutierrez?



 7           MS. GUTIERREZ:  No questions.



 8           HEARING OFFICER ORTH:  Thank you.  



 9  Mr. Colclasure?  



10           MR. COLCLASURE:  No questions, Madam Hearing 



11  Officer.



12           HEARING OFFICER ORTH:  Thank you.  And 



13  Ms. Witherspoon?  



14           MS. WITHERSPOON:  No questions.  Thank you.



15           HEARING OFFICER ORTH:  Thank you.  I'm going to 



16  turn to the Board members now for their questions.  In the 



17  event you are an attendee and would want to pose a 



18  question to Ms. Lackner, please reach out through the 



19  Chat.  



20           Madam Chair, do you have questions of 



21  Ms. Lackner?



22           EXAMINATION OF MAUREEN LACKNER BY THE BOARD



23           CHAIRPERSON SUINA:  Thank you, Madam Hearing 



24  Officer, I do.  Good afternoon, Ms. Lackner.  Appreciate 



25  your time and your analysis and everything you've shared 
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 1  with the Board today.  So I wanted to go back to, I think, 



 2  a statement you made about the social costs of oil and gas 



 3  and also the methane.  



 4           For this effort, did you provide or did you do an 



 5  analysis of what those social costs are?



 6           MS. LACKNER:  So, yes, I did.  I used the current 



 7  federal estimate of the social costs of methane and 



 8  applied it to EDF's estimate of methane emissions from oil 



 9  and gas production in New Mexico for 2019.



10           CHAIRPERSON SUINA:  Can you just remind me what 



11  that cost -- what your estimate was?  



12           MS. LACKNER:  It was about 1.6 billion.  



13           CHAIRPERSON SUINA:  Okay.  And then -- and that 



14  cost, was that using -- when was that analysis done, I 



15  should ask.  



16           MS. LACKNER:  So the social cost of methane was 



17  updated in, I believe -- well, the spring of 2021 by the 



18  interagency working group on the social cost of greenhouse 



19  gas emission to reflect just -- it's a -- it's an interim 



20  number that reflects inflation since the original analysis 



21  was conducted in 2016 or 2017, I believe.



22           CHAIRPERSON SUINA:  And I just want to make sure 



23  I'm clear; and was that done just for New Mexico?



24           MS. LACKNER:  Oh, so the social cost of methane 



25  is the math that we rely on at EDF, was a number estimated 
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 1  for -- it's a global number that reflects global climate 



 2  damages.



 3           CHAIRPERSON SUINA:  Thank you for that 



 4  clarification.  I just wanted to make sure I'm doing 



 5  apples to apples.  I'm trying -- trying with so much data 



 6  and assumptions here.  So has there been an analysis done 



 7  just specifically for New Mexico?



 8           MS. LACKNER:  So, for climate damages, since the 



 9  damages are global and it's difficult to pinpoint how -- 



10  how those damages are impacting people on a local level, 



11  we tend to use just a global number.  For the VOC damages 



12  that I noted, those would be local, although, I don't 



13  provide an estimate of the magnitude of those damages in 



14  my analysis.



15           CHAIRPERSON SUINA:  Okay.  Thank you for that, 



16  Ms. Lackner.  And then I just want to make sure I clarify; 



17  so some of your analysis is only -- I think one of your 



18  numbers about, you know, trying to calculate apples to 



19  apples here with Mr. Dunham's analysis, and you're looking 



20  at Mr. Dunham's analysis, and can you remind me what your 



21  estimate is for the cost to industry as a result of 



22  this -- of these rules?



23           MS. LACKNER:  Yeah.  Happy to.  I did not provide 



24  my own estimate.  I did note that if you simply reduce the 



25  number of wells, the aggregate cost to industry is quite a 
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 1  bit lower.  But, again, as others have testified, this 



 2  doesn't address the per well cost amounts that are also -- 



 3  I have some questions about those as well.  



 4           CHAIRPERSON SUINA:  Okay.  Thank you, 



 5  Ms. Lackner.  Appreciate your time.  That's all for now, 



 6  Madam Hearing Officer.  



 7           HEARING OFFICER ORTH:  Thank you, Madam Chair.  



 8  Vice-Chair Trujillo-Davis, do you have questions?  



 9           VICE-CHAIR TRUJILLO-DAVIS:  I do not at this 



10  time.  Thank you, Ms. Lackner, for your testimony.



11           HEARING OFFICER ORTH:  Thank you.  Member Cates?  



12           BOARD MEMBER CATES:  Yeah, one quick question 



13  here.  It's kind of a broad question, and thank you for 



14  testifying, Ms. Lackner.  So did I hear you say something 



15  along the lines of one way to look at this is not as a 



16  cost, but perhaps as a capital investment?  Did you go 



17  there?  Did I hear you say something like that?



18           MS. LACKNER:  I'm not -- I'm not sure.



19           BOARD MEMBER CATES:  Did your work look at the, 



20  you know, the waste associated with leaky infrastructure 



21  across the Permian and whether there was any cost -- 



22  whether there's any, you know, capital payback from, you 



23  know, repairing this leaky system?



24           MS. LACKNER:  Yes.  Yes, thank you for 



25  clarifying.  Yes, I noted that some of these control 
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 1  measures would decrease methane emissions, which would 



 2  increase revenue for those oil and gas facilities.



 3           BOARD MEMBER CATES:  Yeah, that's all I had.  



 4  That's what I thought you said, so I just wanted to make 



 5  sure.  Thanks very much.  



 6           MS. LACKNER:  Uh-huh.  



 7           HEARING OFFICER ORTH:  Member Bitzer?



 8           BOARD MEMBER BITZER:  Do you have any -- thank 



 9  you, by the way, for your testimony.  Did you have a job 



10  loss estimate of your own since Dunham's data seems a bit 



11  high?



12           MS. LACKNER:  No, that is not something I looked 



13  at.



14           BOARD MEMBER BITZER:  That was my only question, 



15  Madam Hearing Officer.



16           HEARING OFFICER ORTH:  Thank you.  Member -- or 



17  do we have Member Duval?  I don't think so.  Member 



18  Garcia?  



19           BOARD MEMBER GARCIA:  No questions.  Thank you, 



20  ma'am.



21           HEARING OFFICER ORTH:  Thank you.  Member Honker?  



22           BOARD MEMBER HONKER:  No questions.  Thank you.



23           HEARING OFFICER ORTH:  Thank you.  Let's see.  



24  Ms. Paranhos, will there be any redirect?  



25           MS. PARANHOS:  No need for redirect or 
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 1  surrebuttal.  Thank you, Madam Hearing Officer.



 2           HEARING OFFICER ORTH:  All right.  Well, thank 



 3  you and thank you very much, Ms. Lackner, for your 



 4  testimony.  I think we need a break.  Shall we break until 



 5  3.  Terrific.  See you then.



 6                 (Recess taken from 2:42 p.m. to 3:00 p.m.) 



 7           HEARING OFFICER ORTH:  Let's come back from the 



 8  break, please.   Ms. Katz, if you would please, I believe 



 9  we're moving to the next topic.



10           MS. KATZ:  Madam Hearing Officer, I believe 



11  Mr. Hiser said that Mr. Dunham would have some 



12  surrebuttal.



13           HEARING OFFICER ORTH:  That's right.  I'm sorry, 



14  Mr. Hiser, for forgetting.



15           MR. HISER:  That's okay.  It's been going on for 



16  a while.



17           HEARING OFFICER ORTH:  Is this -- is this a good 



18  time then for Mr. Dunham?  



19           MR. HISER:  Yes, I think Mr. Dunham should still 



20  be with us.  



21           MR. DUNHAM:  Yes, and I hope I have a better 



22  microphone now.



23           HEARING OFFICER ORTH:  It seems a little clearer, 



24  keep your voice up though.  



25           MR. DUNHAM:  I will.  I will keep it up, yes.  
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 1           HEARING OFFICER ORTH:  Thank you.  Mr. Hiser?



 2           MR. HISER:  Thank you, Madam Hearing Officer.



 3           SURREBUTTAL DIRECT EXAMINATION OF JOHN R. DUNHAM  



 4  BY MR. HISER:



 5      Q.   Mr. Dunham, welcome back for your surrebuttal.  



 6  Just a reminder that you remain under oath in regard to 



 7  this testimony.  Did you hear the testimony of Ms. Day and 



 8  Mr. Palmer?



 9      A.   Yes, sir, I did.



10      Q.   And did you hear their discussion of the 



11  annualized cost of 215 million dollars per year?



12      A.   Yes, I did.



13      Q.   And is it your understanding that that would be 



14  the cost basically over -- if you were to take the capital 



15  costs and divide it over 15 years, instead of a shorter 



16  period?



17      A.   I'm actually somewhat confused by what they were 



18  presenting.  At one point they said the cost was 1.7 



19  billion, and at one point they said 1.1 billion.  If I 



20  take the 210 million, you know, and take it across 15 



21  years, that's 3.2 billion -- (unintelligible.) 



22           HEARING OFFICER ORTH:  Mr. Dunham, I'm sorry.  



23  Hold on.  Mr. Dunham, I'm sorry.  I think the court 



24  reporter was able to capture very little of that.  



25           COURT REPORTER:  Right.  
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 1           MR. DUNHAM:  I'll try to slow down.



 2           COURT REPORTER: Listen, Mr. Dunham.  I need you 



 3  to look up when you speak.  Part of mine, I read lips.  I 



 4  need you to slow down, please.



 5           MR. DUNHAM:  Okay.



 6           COURT REPORTER:  So please don't go so quickly.



 7      A.   All right.  The answer to the question was I'm 



 8  not sure.  There were a number of different cost figures 



 9  discussed.  One was 1.7 billion, one was 1.1 billion, and 



10  then there was a discussion of, I think it was 210 million 



11  per year over 15 years, or maybe five -- I'm not actually 



12  sure what the cost number is.



13      Q.   (BY MR. HISER)  And did you estimate if you took 



14  the 15 years times the 210 million, what type of number 



15  would that give?



16      A.   It comes up to 3.2 billion in nominal dollars.



17      Q.   Okay.  And did you prepare some surrebuttal 



18  testimony in response to the written rebuttal testimony of 



19  Mr. Palmer, Mr. Powell and Ms. Day?



20      A.   Yes, sir, I did.



21      Q.   And did you prepare some slides to help walk us 



22  through that surrebuttal testimony?



23      A.   I do have some slides if I could make the sharing 



24  thing work.



25      Q.   Okay.  Let the Hearing Officer re-enable you.  
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 1           CHAIRPERSON SUINA:  Madam Hearing Officer, I just 



 2  want to ask a quick question:  were those slides also 



 3  distributed?



 4           HEARING OFFICER ORTH:  Again, we got a number of 



 5  slide presentations last night sent to us via email.  Pam, 



 6  I suspect would have forwarded that to you.  



 7           If she did not -- Pam, will you confirm that you 



 8  either forwarded it to the Board or do that now?  She may 



 9  have stepped away.  Can I just ask, Madam Chair, did you 



10  get any email slide presentations last night?



11           CHAIRPERSON SUINA:  No, we didn't.  And so that's 



12  why I was just asking, just so I can confirm that the 



13  Board and my fellow Board members have access to that as 



14  well.  



15           HEARING OFFICER ORTH:  Okay.  So I will forward 



16  those to you.



17           MR. HISER:  We will be happy to wait, Madam 



18  Hearing Officer, until you can get that sent.



19           HEARING OFFICER ORTH:  Okay.  Hold on just a 



20  second.



21           MS. KATZ:  Mr. Hiser, was that -- was this 



22  PowerPoint -- was the slide included in the same Dunham 



23  summary of testimony?  



24           MR. HISER:  It is.  It's the part back of that 



25  testimony.
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 1           MS. KATZ:  Okay.  Thank you.



 2           MR. HISER:  So, Madam Hearing Officer and other 



 3  Board members, it will be in the Dunham PowerPoint, and it 



 4  will be starting at the slide called surrebuttal, which 



 5  I'm not quite -- looking at the thing it says it's slide 



 6  seven in that packet.  



 7           BOARD MEMBER HONKER:  I believe we -- we do have 



 8  that slide packet.  



 9           MR. HISER:  Great.



10           BOARD MEMBER HONKER:  Pam sent it around earlier 



11  today.



12           MR. HISER:  Okay.  Thank you, Member Honker.



13           Ms. Orth?  



14           HEARING OFFICER ORTH:  I don't have to send it 



15  then unless -- can you find it, Madam Chair?  I believe it 



16  was originally sent by Brandon Curtis.



17           CHAIRPERSON SUINA:  Yes.  Yes, we got it earlier 



18  today.  



19           HEARING OFFICER ORTH:  Okay.  Great.  



20           CHAIRPERSON SUINA:  Thank you.  



21           HEARING OFFICER ORTH:  Go ahead, Mr. Hiser.



22      Q.   (BY MR. HISER)  So, Mr. Dunham, did you prepare 



23  some responses to the questions and concerns that were 



24  raised by Mr. Powell, Mr. Palmer and Ms. Day?



25      A.   Yes, sir, I did.
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 1      Q.   Would you like to walk us through your response 



 2  to some of those concerns?



 3      A.   Of course.  Just in summary in general, there 



 4  were three concerns with the work that we conducted.  The 



 5  first was that our well count number was -- was not 



 6  correct, which I take full responsibility for.  I looked 



 7  over the data and I definitely interpreted it incorrectly.  



 8           The second was that our cost numbers were way  



 9  too -- were high, and the third was the timing that we 



10  used to -- to put to the numbers.



11           HEARING OFFICER:  I'm sorry.  Mr. Dunham?



12           MR. DUNHAM:  Yes, ma'am.  



13           HEARING OFFICER ORTH:  Mr. Dunham, your voice has 



14  gotten very muddy again and I think you are speaking a 



15  little too fast.  



16           MR. DUNHAM:  I'm sorry.  Is this better?



17           COURT REPORTER:  Wait.  Is it possible for you to 



18  call in on the phone?  Would that be okay?  



19           MR. DUNHAM:  Would somebody give me the -- is it 



20  on the same sheet?  



21           MR. HISER:  I believe, Mr. Dunham, that according 



22  to Vice-Chair Trujillo-Davis, if you go to the three 



23  little dots, it may give you -- under "switch audio" an 



24  option to have a phone number call or a number to call.



25           MR. DUNHAM:  Let me see.  (Unintelligible.)
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 1           MR. HISER:  So on my screen it's right next to 



 2  the red X that would take you out of the platform.  



 3           MR. DUNHAM:  Got it.



 4           MR. HISER:  Okay.  



 5           MR. DUNHAM:  I'm terribly sorry.  That's an 



 6  option that I have to stop sharing the screen, I think.  



 7  Okay.  I'm looking for three dots.  Yes.  Switch audio?  



 8           MR. HISER:  Yes.



 9           MR. DUNHAM:  Oh.  Got it.  I will be right back.



10           MR. HISER:  Go ahead and leave your computer on 



11  because we'll still want to see your slides.  



12           MR. DUNHAM:  Am I here?  



13           MR. HISER:  Yes.  



14           MR. DUNHAM:  Okay.  I hope you can hear me now.



15           MR. HISER:  Yes, the court reporter has her 



16  thumbs up.



17      Q.   (BY MR. HISER)  And so if you could put your 



18  slide deck back on the screen, we will be ready to go.  



19      A.   I'm terribly sorry about that.  Okay.



20      Q.   Since you had responded that there were three 



21  concerns that you had seen expressed, and you were walking 



22  us through your response.



23      A.   Correct.  The first was -- the first concern was 



24  that the number of operational wells that we included in 



25  the model was incorrect, and that is actually -- I looked 
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 1  back at the data, and that is my mistake.  



 2           The second was that we used a five-year cost -- a 



 3  five-year period for our net present value rather than a 



 4  15-year period, which the reason EPA uses that is because 



 5  that's outlined in the B-O-M-B circular on regulatory 



 6  impact analysis.  We use five because that's when most of 



 7  the operational production of most oil and gas wells 



 8  occurs.  



 9           And then the third was that we had actual cost 



10  numbers that were not correct.  So I reran the analysis 



11  using the 47,937 oil and natural gas wells that were in 



12  Exhibit 19 on page 3.  I believe that was -- that was 



13  ERG's number, though it's close to what Mr. Powell was 



14  discussing.  



15           I then used an overall cost number of 1.7 



16  billion; I understand now it might be 1.1, it might be -- 



17  I used 1.7.  And I ran the same exact model and I came up 



18  with a very different loss number, obviously, because all 



19  model are based on assumptions.  So we -- the new loss 



20  number would be about 41 percent of currently operating 



21  oil and natural gas wells would become unproductive under 



22  those assumptions, and the other assumptions in the model 



23  would result in a reduction of about 7 percent of oil 



24  production and about 13 percent of natural gas production 



25  in the state, which would represent about a 9.5 reduction 
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 1  in production in value terms.  And that would have still a 



 2  pretty significant economic cost on the state.  



 3           There would be about 2000 jobs lost, about 423 



 4  million in reduced economic activity in the state, and a 



 5  loss of state and local taxes of about 14.3 million a 



 6  year, again, not including the -- the royalty payments.  



 7           And if I can get this to work.  So just in 



 8  general, just in response, the complaints that were made 



 9  of my analysis, which I very much appreciate, it's -- it 



10  is difficult to -- to analyze something when you don't 



11  have the models in front of you.  But my analysis relied 



12  solely on cost data provided by actual oil and natural gas 



13  companies via the New Mexico Oil and Gas Association.  



14           I believe other witnesses have testified or will 



15  testify about that the ERG and NMED cost estimates may not 



16  be accurate.  I'm not going to -- I can't tell you either 



17  way, I'm not an engineer.  But even using the well data 



18  and cost numbers that were in the testimony, the impact is 



19  still quite significant and the rule will cost somewhere 



20  between 1.1 and maybe 3.2 billion dollars.  



21           The models that we use are very standard models.  



22  The cost models are all developed based on IMLANs, 



23  input/output model which is widely used.  It's how you 



24  develop production functions.  I've been doing this for 30 



25  years, it's how this is done.  And all of -- all of my 
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 1  data, all of my models are open architecture.  Nobody 



 2  called me and asked me about any of these assumptions or 



 3  where the data came from, but it is -- I'm more than happy 



 4  to answer questions about that.  So that's the sum of 



 5  my -- of my surrebuttal -- of my surrebuttal testimony.



 6      Q.   So, basically, in summary, you took the model, 



 7  you took the revised well counts that were provided by the 



 8  ERG folks in their rebuttal and you placed it in their 



 9  model and then based on that, this would be the new 



10  calculation that you have on the slide just before this?



11      A.   That would be -- yeah, these numbers on this -- 



12  on this slide here.



13      Q.   Okay.  Thank you, Mr. Dunham.  



14           MR. HISER:  I guess, Madam Hearing Officer, I 



15  think it might be useful -- he talked through all of 



16  these, but it might be useful to make this -- mark this as 



17  NMOGA Exhibit 57 just so that the Board would have it in 



18  tabular format rather than having to try read through it 



19  in testimony.  



20           HEARING OFFICER ORTH:  All right.  Thank you.  



21  Let me pause for a moment in the event that are objections 



22  to admitting this as Exhibit 57.  Hearing no objections, 



23  Exhibit 57 is admitted.  Thank you, Mr. Hiser.  



24           (NMOGA Exhibit 57 received into evidence at this 



25  time.)
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 1      Q.   (BY MR. HISER)  I'm reminded that I had one more 



 2  question.  So, Mr. Dunham, there was some discussion 



 3  earlier about doing a larger cost/benefit analysis that 



 4  looked at the broader implications of a rule like this 



 5  from a societal basis.  Did you refer to that as more like 



 6  a regulatory impact analysis?



 7      A.   That would be a regulatory impact analysis.  



 8  For -- for large federal rules those are required by the 



 9  Office of Management and Budget and there's a -- there's a 



10  whole format on how those should be conducted, the kinds 



11  of assumptions that are used, what needs to be presented.  



12  And a lot of what was being discussed in the rebuttal -- 



13  in the earlier testimony had to do with doing a regulatory 



14  impact analysis.



15      Q.   Right.  And in your experience, is that typically 



16  done by the regulated industry or is that usually done by 



17  the governmental agency proposing the rule?



18      A.   The federal government requires it.  I'm not 



19  honestly sure about New Mexico's requirements, but it's 



20  usually done -- it would be done by those proposing the 



21  rule.



22      Q.   Okay.  Thank you.  



23           MR. HISER:  That does complete my testimony now, 



24  Madam Hearing Officer -- or our testimony of Mr. Dunham 



25  today.  
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 1           HEARING OFFICER ORTH:  All right.  Thank you, 



 2  Mr. Hiser.  



 3           Ms. Katz, do you have questions of Mr. Dunham?  



 4           MR. DUNHAM:  Can I stop sharing the screen now?  



 5           HEARING OFFICER ORTH:  Well, let me ask Ms. Katz.  



 6  Will you be referring to the slides?  



 7           MS. KATZ:  No, I will not.



 8           HEARING OFFICER ORTH:  All right.  It seems to me 



 9  we could -- there you go.  Thank you.  Go ahead, Ms. Katz.



10           MS. KATZ:  Thank you.



11           SURREBUTTAL CROSS-EXAMINATION OF JOHN R. DUNHAM



12  BY MS. KATZ:



13      Q.   Thank you, Mr. Dunham.  I just have one question.  



14  Are you aware that the New Mexico Air Quality Control Act 



15  does not require the Department to do a regulatory impact 



16  analysis for a rulemaking under the provisions regarding 



17  ozone control?



18      A.   Yeah, as I said, I'm not -- I'm not sure about 



19  New Mexico's rules, but the federal government would have 



20  to do one for this, but I'm not sure about any individual 



21  state.



22           MS. KATZ:  Thank you, Mr. Dunham.  That's all I 



23  have. 



24           HEARING OFFICER ORTH:  Thank you.  Ms. Fox, do 



25  you have questions?  
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 1           MS. FOX:  Thank you, Madam Hearing Officer.  I 



 2  have a couple.  



 3           SURREBUTTAL CROSS-EXAMINATION OF JOHN R. DUNHAM



 4  BY MS. FOX:



 5      Q.   Hello, Mr. Dunham.  My name is Tannis Fox; I 



 6  represent a number of organizations in this proceeding.  



 7  And I was wondering if you could put up the slides that 



 8  you just had up, please?  



 9      A.   I can do that, I believe.  This one?



10      Q.   Yes, thank you very much.  First, I'd like to ask 



11  you accept as accurate Mr. Powell's well count number of 



12  approximately 47 or 48,000 wells that this --



13      A.   I would agree.



14      Q.   -- that the EIB's rule would apply to?



15      A.   Yes.  Yes, ma'am, I think Mr. Powell would be the 



16  expert on -- on that particular count.



17      Q.   And then, did you -- based on that new well 



18  count, did you redo your total cost number from Table 1, 



19  which you estimated the total cost for the EIB rule would 



20  be 3.8 billion?



21      A.   Not -- not for this particular surrebuttal.  



22  It's -- I could -- I could do that.  I used the 1.7 



23  billion which was the number in the other -- in the ERG's 



24  testimony.



25      Q.   So you're accepting as more accurate, ERG's 
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 1  initial estimate of 1.7 billion dollars before they 



 2  recalculated based on amendments they're now proposing?



 3      A.   I have no idea if their number is accurate or 



 4  not, ma'am.  I have not seen their -- any of their work.



 5      Q.   I thought you just said that you're relying upon 



 6  ERG's 1.7 billion dollar estimate?



 7      A.   That was in the -- in the rebuttal testimony, to 



 8  prepare this particular slide and this particular 



 9  analysis, I relied on that number, though they -- through 



10  they said today that that was not a correct number.



11      Q.   Right.  You understood their testimony that they 



12  had recalculated that initial number based on amendments 



13  that they proposed, since they -- since their initial 



14  direct filing?



15      A.   Yeah.  Yes, that's what they said.



16      Q.   Okay.  So -- so you're relying on the 1.7 billion 



17  number, but you don't -- you're not saying that that 



18  number is accurate; is that -- is that what you're saying?



19      A.   Correct.  I have no idea if that number is 



20  accurate or not.



21      Q.   So, then, based on the new well count that you 



22  have testified is more accurate or is accurate, you have 



23  not updated your initial costs of 3.8 billion dollars; is 



24  that correct?



25      A.   No, ma'am.
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 1      Q.   If you were to do that calculation, 



 2  approximately, what would your new cost estimate be?



 3      A.   Approximately?  



 4      Q.   Correct.



 5      A.   Approximately, it would be probably somewhere 



 6  around 2 billion dollars, maybe a little bit more.



 7      Q.   And in order to get that estimate, would you 



 8  decrease your 3.8 billion dollars by about 47 percent; is 



 9  that how you would arrive at that estimate?



10      A.   I -- I don't know what the percentage would be.  



11  It depends on the split between oil and natural gas wells.



12      Q.   Thank you.  That's all the questions I have.  



13           HEARING OFFICER ORTH:  Thank you, Ms. Fox.  



14  Ms. Paranhos, I see you on screen.  Do you have questions?  



15           MS. PARANHOS:  Thank you, Madam Hearing Officer.  



16  I just have one line of questioning.  



17           SURREBUTTAL CROSS-EXAMINATION OF JOHN R. DUNHAM



18  BY MS. PARANHOS:



19      Q.   Mr. Dunham, you may have gone over this before, 



20  but I just want to be crystal clear; did your analysis 



21  take into account any of the saved gas that would accrue 



22  to operators if they employ methods such as leak detection 



23  and repair, for example, that can in some instances ensure 



24  more gas is sent to a pipeline, rather than vented to the 



25  atmosphere?
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 1      A.   Did I include any -- any revenue estimates, 



 2  you're saying, from that -- from that gas?  



 3      Q.   Correct.  Any of that natural gas -- 



 4      A.   No, I did not look at that.  No.  



 5      Q.   Thank you.  Sorry to talk over you.  I think you 



 6  said "no."  Thank you.  



 7      A.   I said no.  I'm sorry.



 8           HEARING OFFICER ORTH:  Thank you.  Mr. Jaynes?



 9           MR. JAYNES:  No questions, Madam Hearing Officer.



10           HEARING OFFICER ORTH:  Thank you.  Ms. Devore?  



11           Mr. Nykiel?  



12           MR. NYKIEL:  Yes, I just have a few questions, 



13  Madam Hearing Officer.  



14          SURREBUTTAL CROSS-EXAMINATION OF JOHN R. DUNHAM



15  BY MR. NYKIEL:



16      Q.   Mr. Dunham, my name's Matt Nykiel, I'm here on 



17  behalf of WildEarth Guardians.  I just want to clarify a 



18  couple of things; I might have the wrong understanding.  



19  But you did admit that you made a mistake in the number of 



20  wells you used as an input that would be subject to the 



21  rule when you ran your model initially; is that right?



22      A.   That is correct.



23      Q.   Okay.  And the surrebuttal testimony that you 



24  have up on the screen today, that was shared to all of the 



25  parties late last night; is that right?
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 1      A.   I -- I'm not sure when it was sent to the 



 2  parties.  That was, I believe, done by Counsel.



 3      Q.   Okay.  Did you create this surrebuttal PowerPoint 



 4  before today?



 5      A.   Yes, I did.



 6      Q.   Okay.  So did you understand that you used a 



 7  mistaken number of wells in your modeling before today?



 8      A.   Yes, I did.



 9      Q.   Okay.  And yet, this morning when you provided 



10  your testimony to the Board, you did not indicate to them 



11  that you understood this mistake at that time; is that 



12  right?



13      A.   No, sir, I did say that my number was not 



14  correct.



15      Q.   Oh, you did this morning?



16      A.   Yes, I did, sir.



17      Q.   Okay.  Thank you very much.  That's all the 



18  questions I had.  



19           HEARING OFFICER ORTH:  Thank you, Mr. Nykiel.  



20      Mr. De Saillan, do you have questions of Mr. Dunham?



21           MR. DE SAILLAN:  I have no questions.  Thank you.  



22           HEARING OFFICER ORTH:  Thank you.  Mr. Rose?  



23           MR. ROSE:  No questions.  



24           HEARING OFFICER ORTH:  Thank you.  Mr. Janoe?



25           MR. JANOE:  No questions, Madam Hearing Officer.  
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 1           HEARING OFFICER ORTH:  Thank you.  Mr. Butzier?  



 2           MR. BUTZIER:  No questions.



 3           HEARING OFFICER ORTH:  Ms. Gutierrez?



 4           MS. GUTIERREZ:  No questions.  Thank you.  



 5           HEARING OFFICER ORTH:  Thank you.  



 6  Mr. Colclasure?  



 7           MR. COLCLASURE:  No questions.  Thank you.



 8           HEARING OFFICER ORTH:  And Ms. Witherspoon?



 9           MS. WITHERSPOON:  No questions.  Thank you.



10           HEARING OFFICER ORTH:  All right.  Thank you very 



11  much.  I'm going to turn to the Board at this time for 



12  their questions.  While I'm doing that, in the event you 



13  are an attendee rather than a panelist and there is a 



14  question you would have for Mr. Dunham, please reach out 



15  in the Chat.  



16         EXAMINATION OF JOHN R. DUNHAM BY THE BOARD



17           HEARING OFFICER ORTH:  Madam Chair, do you have 



18  questions of Mr. Dunham?  



19           CHAIRPERSON SUINA:  Thank you, Madam Hearing 



20  Officer.  I appreciate that.  Mr. Dunham, thank you again 



21  for coming back and clarifying some points that were -- 



22  were discussed earlier by other witnesses.  I just wanted 



23  to go back to slide number 8, which is the one you're on.  



24  I have a quick question.  Here on the slide number 8, it 



25  says that there's -- so you have a loss of operating in 





                                                                     858



 1  oil and gas wells, and I understand in previous testimony 



 2  that there's a question about how the structure and the 



 3  analysis is done.  But can you explain to us right now how 



 4  you translate the cost to industry and how that results in 



 5  your calculation of the loss of operating and -- operating 



 6  oil and natural gas wells?



 7           MR. DUNHAM:  Yes, ma'am.  I'm going to -- we're 



 8  still sharing the screen, right?  When -- when -- when we 



 9  built this model we broke down the costs of oil and 



10  natural gas development, two separate industries into -- 



11  into seven categories:  exploration, permitting, drilling, 



12  completion, production, transportation and remediation, so 



13  that's the life cycle of a -- of a well.  



14           The model is -- the model's unit of analysis is 



15  physical wells, holes in the ground, so that's -- 



16  everything is based on a per-well number.  The number of 



17  wells, oil and natural gas wells in New Mexico, are 



18  basically lined up from the least productive, what's 



19  identified as a stripper well, to the most productive.  



20  And that's data that we have from the EIA, the Energy 



21  Information Agency.  



22           And that is put into a big matrix, and the costs 



23  and the revenues from those wells, based on the price of 



24  petroleum, the wellhead price, are compared against each 



25  other, and some wells are profitable, some are not, and 
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 1  this whole matrix of these -- of every individual well is 



 2  developed.  We then take this cost -- this cost number, 



 3  which in this case basically goes into the -- into the 



 4  production side, and we -- we shock the system with that 



 5  new cost, so that our costs go up while our revenues stay 



 6  the same basically.  And some wells become nonproductive, 



 7  they become not economical with those higher production 



 8  costs.  



 9           And what the model does, then, is it starts to 



10  close those wells.  As you close those wells, your ability 



11  ratio goes up in the industry, and it closes wells until 



12  it matches the profitability ratio at the beginning of the 



13  exercise.  So you're -- you're -- you're -- it would be 



14  the industry holding itself harmless, basically.  



15           CHAIRPERSON SUINA:  Thank you for that 



16  explanation.  That's helpful to understand.  I also want 



17  to go -- I have another question.  In the assumptions from 



18  the data from the ten surveyed companies, were the inputs 



19  an average of the data from the ten companies, or were 



20  they the highest point or the lowest point average or 



21  medium values?



22           MR. DUNHAM:  They were -- they were both average 



23  and medium values.  We used average values when the 



24  distribution of the answers was fairly normal -- fairly 



25  tight.  When there were outliers, your averages get -- get 
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 1  goofy.  Right?  So, you know, if you average -- me and 



 2  Bill Gates together, our income is billions of dollars, so 



 3  you don't want to use the average, then, because it's 



 4  skewed.  So in those cases we use a median, which is a 



 5  middle value.



 6           CHAIRPERSON SUINA:  Thank you for that further 



 7  explanation.  And back to slide number 8, the significant 



 8  economic loss -- excuse me -- chart.  



 9           MR. DUNHAM:  Which one?  



10           CHAIRPERSON SUINA:  Go ahead.  



11           MR. DUNHAM:  Was it this one?  



12           CHAIRPERSON SUINA:  Yes, yes.  Sorry, I have 



13  multiple screens up here.  



14           So in the similar chart -- or sorry.  In the 



15  sentence in the report -- so in this chart, basically, the 



16  number in Table 9 of the report went from about 22.8 



17  million down to 14.35 million -- or 18.36 million, right?



18           MR. DUNHAM:  Yes.  Yes, I believe so.



19           CHAIRPERSON SUINA:  Okay.  So -- and then that -- 



20           MR. DUNHAM:  It's roughly half.



21           CHAIRPERSON SUINA:  Yeah, yeah.  And then that 



22  22.86 referenced in your table, there's a sentence above 



23  that on -- in your report on page 8, that the state 



24  economy would face a 674 million loss?  And then --



25           MR. DUNHAM:  Correct.
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 1           CHAIRPERSON SUINA:  And then the state and local 



 2  taxes would fall by 2.9 million.  And so, I'm trying to 



 3  draw a connection back to -- was -- were you able to 



 4  calculate the state economy loss -- that 674.2 million 



 5  dollar loss in relation to also the adjustments you made 



 6  for the impact to state and local businesses and personal 



 7  taxes?



 8           MR. DUNHAM:  Yes, ma'am.  Based on -- based on 



 9  these assumptions on this slide, the loss to the economy 



10  of the state would be about 423 million dollars.



11           CHAIRPERSON SUINA:  Okay.  Thank you for that 



12  clarification.  Thank you so much.  And real quick, one 



13  follow-up.  So included in that 423 million, can you just 



14  remind me what's included in that assumption or that 



15  calculation?  



16           MR. DUNHAM:  Sure.



17           CHAIRPERSON SUINA:  Is it taxes and additional 



18  losses?



19           MR. DUNHAM:  No, that's economic loss, so the 



20  taxes are separate -- a separate number.  That's the 14 -- 



21  on this table, it's the 14.355 million dollars.  



22           CHAIRPERSON SUINA:  Okay.  And --



23           MR. DUNHAM:  The 423 is a loss in sales, so to 



24  speak.



25           CHAIRPERSON SUINA:  Oh, okay, loss in sales of 
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 1  oil and natural gas?



 2           MR. DUNHAM:  Yeah.  Yeah, roughly, sales.



 3           CHAIRPERSON SUINA:  Okay.  All right.  Thank you 



 4  so much for that clarification, Mr. Dunham.  



 5           That's all I have for right now, Madam Hearing 



 6  Officer.  



 7           MR. DUNHAM:  Thank you, ma'am.



 8           HEARING OFFICER ORTH:  Thank you, Madam Chair.  



 9  Vice-Chair Trujillo-Davis, do you have questions of 



10  Mr. Dunham?



11           VICE-CHAIR TRUJILLO-DAVIS:  Yes, thank you, I do 



12  have a couple of questions.  Mr. Dunham, did you -- did 



13  you say that your numbers didn't account for loss of 



14  royalties paid?



15           MR. DUNHAM:  Correct.



16           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Is there a 



17  reason why you didn't include that number?  It seems like 



18  it would be a significant number.  



19           MR. DUNHAM:  The royalty payments are, honestly, 



20  not in the model that we -- that we built back in 2018, so 



21  they just weren't in there, and that's what we were asked 



22  to use as our base.



23           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Thank you for 



24  clarifying that.  And the other question I had was, I 



25  think you mentioned that you pulled the wells -- let's see 
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 1  if I have this correct; you pulled the wells number data 



 2  from the EIA and not from the OCD?



 3           MR. DUNHAM:  Of the 47,937 number?  



 4           VICE-CHAIR TRUJILLO-DAVIS:  Yes.



 5           MR. DUNHAM:  Yeah, I used -- I used the -- I used 



 6  that number from the ERG number.



 7           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  And I 



 8  believe -- and I apologize, I thought the gentleman from 



 9  the OCD who testified said the same -- Powell perhaps.



10           HEARING OFFICER ORTH:  It was Mr. Powell, Brandon 



11  Powell.  



12           VICE-CHAIR TRUJILLO-DAVIS:  Yes, Mr. Powell.  I 



13  apologize.  We're starting to get a lot of names in this 



14  hearing.  But he stated some different numbers for the 



15  OCD, and I'm just curious why you used the EIA versus OCD 



16  data.  Was there an availability issue, or was -- can you 



17  kind of just flesh that out for us?



18           MR. DUNHAM:  To be quiet honest with you, I -- I 



19  had totally screwed up my interpretation of their report 



20  that was online, so I didn't want to do that again.  So I 



21  just took this number out of the testimony from ERG.  It 



22  was -- it was very close.  It's a couple of thousand wells 



23  different.



24           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Thank you for 



25  clarifying that for me.  I don't have any more questions.  
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 1           HEARING OFFICER ORTH:  Thank you.  Member Cates, 



 2  do you have questions of Mr. Dunham?  



 3           BOARD MEMBER CATES:  Yeah, one question, 



 4  Mr. Dunham.  I think this has been covered, but I want to 



 5  make sure I understand this correctly.  So in your 



 6  modeling and in your formulas, as you crunched the 



 7  numbers, one thing it sounds like you didn't do was factor 



 8  in the possibility that this gas that's escaping now, 



 9  could be brought to market under some -- you know, under 



10  the provisions we're talking about here.  Is that right, 



11  which is the -- so the question is, did you include the 



12  potential market gains from captured gases in your 



13  calculations?



14           MR. DUNHAM:  No, sir, I did not.



15           BOARD MEMBER CATES: And is -- is -- is -- is 



16  there a reason for why that was the case?  And I'm imaging 



17  that it's just simply not discussed in the industry, 



18  perhaps, but maybe there's more to it than that.



19           MR. DUNHAM:  It wasn't my commission.  My 



20  commission was to develop cost numbers.  From an 



21  economist's perspective, one would -- an economist would 



22  assume that if it was profitable to capture that gas and 



23  sell it, that the industry would be doing it because 



24  industry's job is to make profits.  But I honestly don't 



25  know how that works and it wasn't part of our -- our 
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 1  commission to do.



 2           BOARD MEMBER CATES: Got it.  Okay.  Thank you for 



 3  the testimony.  Thanks.  



 4           HEARING OFFICER ORTH:  Thank you.



 5           MR. DUNHAM:  Thank you, sir.  



 6           HEARING OFFICER ORTH:  Member Bitzer, do you have 



 7  questions of Mr. Dunham?  



 8           BOARD MEMBER BITZER:  Just one.  I want to follow 



 9  Mr. Cates' line of questioning there, because I believe we 



10  heard earlier in testimony that the recapture, resale, 



11  recoupment was like 300 million, potentially.  Does that 



12  sound realistic to you?



13           MR. DUNHAM:  I -- I have no idea, sir.  I didn't 



14  look at that.  And it would depend very much on the price 



15  of gas at the time.



16           BOARD MEMBER BITZER:  That's all I have.  



17           HEARING OFFICER ORTH:  Okay.  Thank you.  Member 



18  Duval?  



19           BOARD MEMBER DUVAL:  No questions.  Thanks.  



20           HEARING OFFICER ORTH:  Thank you.  Member Garcia?  



21           BOARD MEMBER GARCIA:  Yes, thank you.  I just 



22  have one question.  So, Mr. Dunham, I appreciate that you 



23  have your -- you're being candid in recognizing the 



24  mistake on the number of wells, I appreciate that very 



25  much, and that you've recalculated or given an estimate.  
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 1  So it looks like the cost estimates between NMED and you 



 2  are coming closer together, but they're still -- let me 



 3  see if I have this correct -- NMED's cost estimate is 1.7 



 4  billion and yours is now 2.3; did I get -- did I get that 



 5  right?



 6           MR. DUNHAM:  Roughly.  Roughly that.  I didn't -- 



 7  I don't have that actual -- I'd have to run through that 



 8  cost model, but, roughly, that.



 9           BOARD MEMBER GARCIA:  Okay.  I guess I have one 



10  more question, is -- one of the things that seems to be in 



11  contention is whether you amortized this cost over 15 



12  years or -- I think you used five years.  Could you 



13  explain why you used five years?



14           MR. DUNHAM:  Yes, five years is pretty much the 



15  life of an oil and natural gas well.  Roughly, 80, 85 



16  percent of its production occurs over its first five years 



17  for virtually all of these facilities.  So that's why I 



18  used five years.  Fifteen years is kind of a random 



19  number, too.  It's just -- again, it is what OMB says to 



20  use to discount when you're doing discounting for future, 



21  you know, future costs or revenues.  And that's just to 



22  standardize their reports.  It's not -- there's no hard 



23  and fast rule why one would use that.  



24           And to be honest, right now, interest rates are 



25  so low, I mean, I think I used 3 and 1/2 percent, which is 
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 1  kind of junk bond rates.  It doesn't make a huge bit of 



 2  difference if you go out five years or fifteen, because 



 3  the interest rate is not really bringing the numbers down 



 4  that much.



 5           BOARD MEMBER GARCIA:  Okay.  Thank you very much.  



 6  That helps.  Thank you.  



 7           HEARING OFFICER ORTH:  Thank you.  Member Honker, 



 8  do you have questions of Mr. Dunham?



 9           BOARD MEMBER HONKER:  No questions.  Thank you.



10           HEARING OFFICER ORTH:  All right.  Thank you.  



11  Mr. Hiser, will there be redirect?



12           MR. HISER:  Madam Hearing Officer, I'm -- I'm 



13  spinning.  Okay.  Just one question.  



14     SURREBUTTAL REDIRECT EXAMINATION OF JOHN R. DUNHAM



15  BY MR. HISER:



16      Q.   And I think, Mr. Dunham, there's confusion about 



17  fifteen versus five years and averaging periods.  There's 



18  a total cost, right, of capital cost, and you can divide 



19  that -- 



20      A.   Yes, sir.



21      Q.   -- over five years or you can divide it over 



22  fifteen years.  Obviously, if you divide it over five 



23  years, the cost for each of the five years is greater; if 



24  you divide it over the fifteen years, the cost is less; is 



25  that correct?
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 1      A.   The annual cost, yes.  But the total -- the total 



 2  cost really is only going to differ depending on the 



 3  discounting that you do.  A dollar in the future is worth 



 4  less than a dollar today.



 5      Q.   Correct.  



 6      A.   So if I'm -- if I'm -- if I'm building something 



 7  ten years from now, that's $100 in current dollars, it 



 8  will be -- a hundred dollars in nominal dollars; ten years 



 9  from now it will be worth less today.



10      Q.   Right.  And so, the major difference, then, is 



11  just whatever that discount rate is that you're using?



12      A.   Whatever that discount rate is, yeah.



13      Q.   Okay.  And --



14      A.   And right now, again, interest rates are very 



15  low.



16      Q.   All right.  I think -- I know that I am tired of 



17  five and fifteen years issues, so I will end my 



18  questioning on that and turn it back over to Madam Hearing 



19  Officer.  



20           HEARING OFFICER ORTH:  Thank you very much, 



21  Mr. Hiser.  And Mr. Dunham, if you would remove your 



22  presentation there.



23           MR. DUNHAM:  Okay.



24           HEARING OFFICER ORTH:  There we go.  



25           MR. DUNHAM:  There we go.  
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 1           HEARING OFFICER ORTH:  Terrific.  Thank you.



 2      Ms. Katz?



 3           MR. DUNHAM:  Great.  Thank you, ma'am.  



 4           HEARING OFFICER ORTH:  Thank you.  



 5           There you are.  Do I understand from the 



 6  spreadsheet that we'll be returning to the Department for 



 7  the next topic?  



 8           MS. KATZ:  Yes, Madam Hearing Officer.  Finally, 



 9  we will come around to the Department for the small 



10  business facilities definition and provisions topic.  The 



11  Department is -- will call Susan Day and Liz -- Elizabeth 



12  Bisbey-Kuehn as well as -- for the -- for the direct and 



13  rebuttal summary, as well as Brian Palmer also for the 



14  rebuttal summary.  



15           HEARING OFFICER ORTH:  All right.  And will there 



16  be slides and who will be driving them?  



17           MS. KATZ:  I believe there will be, but I can't 



18  remember.  Sorry.  I think there are.  Maybe -- 



19           MS. KUEHN:  There are slides that I'll be 



20  sharing.  Thank you.  



21           HEARING OFFICER ORTH:  All right.  So go ahead, 



22  Ms. Katz.  I've already sworn all of your witnesses under 



23  oath, so please go ahead.



24           MS. KATZ:  Let me just make sure they're all on 



25  the screen.  I do not see Mr. Palmer at the moment.
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 1           MS. KUEHN:  And I still do need sharing 



 2  privileges.  Thank you.



 3           MS. KATZ:  Okay.  So this -- for the Board's 



 4  information, this testimony is appearing at -- the direct 



 5  testimony is at NMED Exhibit 102, that's Ms. Day and 



 6  Ms. Kuehn's testimony.  And then the rebuttal testimony, 



 7  which includes Ms. Day, Ms. Kuehn and Mr. Palmer is at 



 8  NMED Rebuttal Exhibit 1.



 9            SUSAN DAY AND ELIZABETH BISBEY-KUEHN 



10               (Small Business Facility Topic)



11       having been previously duly sworn, were examined and 



12       testified as follows:



13    DIRECT EXAMINATION OF SUSAN DAY AND ELIZABETH KUEHN 



14            MS. KATZ:  Okay.  Ms. Day, let me start with you.  



15  Have you submitted prefiled direct testimony on the small 



16  business facilities provisions in this proceeding?



17           MS. DAY:  Yes, I have.



18           MS. KATZ:  And your full, written direct 



19  testimony appears as NMED Exhibit 102?



20           MS. DAY:  Yes, it does.



21           MS. KATZ:  Do you have any changes to your 



22  written testimony?



23           MS. DAY:  I do not.



24           MS. KATZ:  And do you adopt your testimony here 



25  today?
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 1           MS. DAY:  Yes, I do.



 2           MS. KATZ:  Ms. Kuehn, did you submit prefiled 



 3  direct and rebuttal testimony on the small businesses 



 4  facilities provisions?



 5           MS. BISBEY-KUEHN:  Yes, I did.



 6           MS. KATZ:  And your full written direct testimony 



 7  appears as NMED Exhibit 102, and your full written 



 8  rebuttal testimony on that topic appears in NMED Rebuttal 



 9  Exhibit 1?



10           MS. BISBEY-KUEHN:  Yes.



11           MS. KATZ:  Thank you.  Do you have any changes to 



12  your written testimony?



13           MS. BISBEY-KUEHN:  I do not.



14           MS. KATZ:  And do you adopt your written 



15  testimony here today?



16           MS. BISBEY-KUEHN:  Yes.



17           MS. KATZ:  All right.  Ms. Day, can you please 



18  summarize the data analysis you conducted for the small 



19  business facility definition?



20           MS. DAY:  Yes.  I prepared the analysis to 



21  provide NMED with information on the revenues and 



22  employment of the global ultimate parent companies -- 



23  excuse me -- of the well owners-operators that would be 



24  subject to the proposed new ozone rules.  And NMED needed 



25  these data as the basis for developing the small business 
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 1  facility definition.  



 2           I started with a list of 535 owner/operators 



 3  provided by NMED, which was compiled from the NMED 



 4  equipment data and the New Mexico Oil Conservation data.  



 5  Excuse me.  Because the small business facility definition 



 6  applies to the entity at the highest level of ownership in 



 7  the corporate structure, I needed to identify the global 



 8  ultimate parent companies associated with each of these 



 9  owner/operators.  



10           In order to link the owner-operators to their 



11  global ultimate parent company, I submitted the list of 



12  535 owner/operators to a vendor called NAICS Association, 



13  LLC, or NAICS Association.  And just to explain, NAICS 



14  stands for Northern American Industry Classification 



15  System.  



16           NAICS Association uses Dun & Bradstreet data to 



17  link each owner/operator to its global ultimate parent 



18  company.  Dun & Bradstreet is a corporation that provides 



19  financial and other information on businesses.  It's 



20  well-known for creating a data universal numbering system 



21  or DUNS number, that uniquely identifies more than 100 



22  million companies around the globe.  NAICS Association 



23  locates the owner-operator in their database using name 



24  and address matching.  Once they locate the owner/operator 



25  in their database, they know the DUNS number associated 
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 1  with the owner-operator.  



 2           Using the owner/operator DUNS number, they then 



 3  attempt to provide the identity of the global ultimate 



 4  parent as well as the global ultimate parent's DUNS, NAICS 



 5  code, revenues and employment.  NAICS Association used a 



 6  matching algorithm to identify each New Mexico 



 7  owner/operator or other affected facilities in their data.  



 8  This algorithm assigns a level of confidence to each 



 9  match.  



10           Only matches with a high level of confidence were 



11  retained, which results in NAICS Association matching 460 



12  of the New Mexico owner/operators in their data.  The 



13  detailed explanation of how the matching algorithm works 



14  can be found in my direct testimony.



15           NAICS Association then identified a global 



16  ultimate parent company associated with 460 of the 535 New 



17  Mexico owner/operators provided by NMED and OCD.



18           HEARING OFFICER ORTH:  Ms. Day, are you still 



19  speaking?



20           MS. KATZ:  I'm sorry.  I'm just talking to myself 



21  because I didn't unmute myself.  Sorry.  



22           Ms. Day, did you include the federal small 



23  business administration or SBA size standard for 



24  potentially affected owners and operators in your 



25  analysis?
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 1           MS. DAY:  Yes, I did.  For context in this 



 2  rulemaking, I included the SBA size standards for 



 3  potentially affected owner/operators and other facilities. 



 4  SBA created these size standards to identify companies 



 5  that qualify for federal assistance programs.  



 6           They're intended to reflect the degree of 



 7  competition within individual industries so that 



 8  less-competitive firms would qualify for assistance.  SBA 



 9  size standards vary by industry type as defined by a NAICS 



10  code to reflect the unique competitive characteristics of 



11  different industries.  In some cases, SBA uses a revenue 



12  standard; in other cases, the size standard is based on 



13  the number of employees.  



14           I used global ultimate parent company information 



15  identified for each facility to determine how that global 



16  ultimate parent would be classified based on the SBA's 



17  size definition.  In order to do this, I needed NAICS code 



18  revenue and employment data.  Not all global ultimate 



19  parents had both revenue and employment data.  I counted 



20  406 unique -- excuse me -- unique ultimate parents with 



21  both revenue and employment data.  Of the 406 unique 



22  glo -- excuse me -- global ultimate parent companies, I 



23  found that 355, or 87 percent, meet the SBA definition of 



24  small business and 51, or 13 percent, do not meet that 



25  definition.
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 1           The 355 small global ultimate parent companies 



 2  are associated with 359 small owner/operators and the 51 



 3  not small global ultimate parent companies are associated 



 4  with 77 not-small owner/operators.



 5           MS. KATZ:  And did it estimate revenues per well 



 6  and total oil and gas per well?



 7           MS. DAY:  Yes.  I calculated an estimate of value 



 8  per well using two methods.  For both methods, I used oil 



 9  and gas well production data for New Mexico 



10  owner-operators and other affected facilities from the 



11  GO-TECH website.  These data include information on the 



12  total number of wells per owner/operator, as well as the 



13  total thousands standard cubic feet of gas and barrels of 



14  oil produced by the owner/operator in the 18-month time 



15  period between January of 2019 and June 2020.  



16           Production data were available for 399, or 75 



17  percent, of the 535 owner/operators.  In method one, I 



18  estimated average revenue per well for each owner/operator 



19  by dividing the global ultimate parent revenues associated 



20  with the owner/operator by the total number of wells 



21  reported in the GO-TECH date for that owner/operator.



22           In method two, I estimated the average value of 



23  the oil and gas production per well for each 



24  owner/operator using dollars per barrel for oil and 



25  dollars per million BTU for gas.  The prices I used were 
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 1  the New Mexico crude oil first purchase price, which was 



 2  $45 per barrel; and will note this is a 24-month average 



 3  over the period of February 2019 to January 2021, and the 



 4  Henry Hub natural gas spot price, which was $2.39 for BTU.  



 5  This is also a 24-month average, but over the period of 



 6  March 2019 to February 2021.  



 7           I estimated the average oil and gas value per 



 8  well by calculating the total production value, and that's 



 9  oil and gas combined, for all wells owned by each 



10  owner/operator, then dividing that value by the total 



11  number of wells per owner/operator as reported in the 



12  GO-TECH data.



13           MS. KATZ:  Thank you, Ms. Day.  



14           Ms. Kuehn, turning to you, can you provide the 



15  proposed definition of a small business facility?



16           MS. BISBEY-KUEHN:  Yes.  Under the proposed rule 



17  a small business facility is defined as a source that is 



18  independently owned or operated by a company that is not a 



19  sub -- a subsidiary or a division of another business, 



20  that employs no more than ten employees at any time during 



21  the calendar year, and that has a gross annual revenue of 



22  less than $250,000.  And employees include part-time, 



23  temporary or limited-service workers.



24           MS. KATZ:  And can you provide an overview of the 



25  proposed requirements of Part 50?
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 1           MS. BISBEY-KUEHN:  Yes. Part 50 is structured in 



 2  a way that there is a baseline set of requirements 



 3  applicable to all owners and operators, and then a tiered 



 4  set of requirements that apply based upon the equipment or 



 5  the source type, the PTE of the equipment or source, and 



 6  whether a facility meets the definition of a small 



 7  business facility as defined in this rule.  



 8           It's important to note that there are numerous 



 9  ways for the rule to apply or to not apply.  It's also 



10  important to note if you're in the rule, there are other 



11  applicability thresholds in each section that determine 



12  that, that applicability.  



13           First of all, everyone is required to calculate 



14  the potential to emit of equipment, and have that 



15  calculation certified by a professional or in-house 



16  engineer, and conduct leak monitoring and repair 



17  requirements by specified deadlines, and that monitoring 



18  frequency is determined by the facility PTE.



19           MS. KATZ:  Can you provide an overview of the 



20  requirements for small business facilities?



21           MS. BISBEY-KUEHN:  Yes.  An owner/operator of a 



22  facility that meets the definition of a small business 



23  facility must comply with those requirements that I just 



24  listed, and a separate set of requirements in Section 125.  



25  And, again, if a facility does not meet the definition of 
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 1  a small business facility, the owner/operator would need 



 2  to comply with the other sections of Part 50, to the 



 3  extent that those section -- those sections actually apply 



 4  to that operation.



 5           MS. KATZ:  And Ms. Kuehn, can you discuss why 



 6  that -- the definition of small business facility is 



 7  appropriate in the Department's view?



 8           MS. BISBEY-KUEHN:  Yes.  The Department developed 



 9  the definition of a small business facility to recognize 



10  the unique challenges smaller, independent operators may 



11  face in determining applicability of regulations and 



12  financing the initial and ongoing costs of compliance.  



13           Both the federal Clean Air Act -- and I'll speak 



14  to this later as well -- and the Board's air quality 



15  permit rules speak -- provide the definition of the small 



16  business that's similar to that.  And that's the slide 



17  that I'm on.  So let me just say that again.  



18           The federal Clean Air Act and the Board's air 



19  quality construction permit fee regulations at Part 75 



20  contain provisions to the small businesses by providing 



21  compliance assistance, and a tiered fee schedule that 



22  gives a 50 percent reduction in the initial and annual 



23  permit fees.  And these programs were developed because 



24  small businesses frequently lack the financial resources 



25  necessary to evaluate regulations, and finance those  
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 1  costs, and to pay the full cost of recurring permit fees.  



 2           MS. KATZ:  Thank you.  And can you -- can you 



 3  summarize for the Board the basis for the proposed 



 4  definition in Part 50 for small business facilities?



 5           MS. BISBEY-KUEHN:  Yes.  The proposed definition 



 6  is based upon three principal criteria that help delineate 



 7  between small, independent businesses and large, 



 8  vertically-integrated companies.  The first criterion is 



 9  ownership structure, which we used to distinguish 



10  companies that are independently owned and operated from 



11  those that are not a subsidiary or a division of another 



12  company, from larger corporations.  



13           The difference, importantly, between small and 



14  large companies includes the size of business, the number 



15  of employees, revenue, legal structures, and financing and 



16  tax requirements.  Small and large companies may operate 



17  within the same industrial sector; however, the 



18  differences in how these companies operate in their 



19  ability to finance, and its capital, and the well size can 



20  affect their operations.



21           MS. KATZ:  Thank you.  



22           MS. BISBEY-KUEHN:  The second criterion is the 



23  number of staff employed by the company, which is an 



24  indication of the company's personnel and staff resources 



25  capacity, to interpret and implement the requirements of 
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 1  the rule.  Larger companies have the financing capacity to 



 2  employ dedicated environmental health and safety 



 3  specialists.  Based off that, the staff typically monitor 



 4  the company's compliance with numerous state and federal 



 5  environmental regulations and other regulations.  



 6           Small companies employing fewer numbers of 



 7  employees typically do no have the staffing or financial 



 8  capacity to finance dedicated environmental compliance 



 9  specialists.  



10           And the third criterion is annual revenue.  The 



11  Department recognize that the cost of compliance to Part 



12  50 may disproportionately impact the small companies and 



13  may result in early abandonment of small business-owned 



14  wells, which, in turn, may result in increased, 



15  uncontrolled emissions from abandoned wells.



16           MS. KATZ:  Can you explain how the Department 



17  developed the thresholds in the definition of small 



18  business facility?



19           MS. BISBEY-KUEHN:  The Department evaluated the 



20  report prepared by ERG and sorted the companies by the 



21  annual global ultimate parent revenue and staffing levels.  



22  The proposed thresholds were chosen because the data 



23  compiled by ERG indicated that those thresholds balanced 



24  the cost of compliance with Part 50 against the company's 



25  ability to finance the costs of compliance, and would not 
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 1  put the majority of companies at risk of becoming 



 2  insolvent and therefore cause wells to be abandoned 



 3  without remediation.



 4           MS. KATZ:  And can you provide a summary of the 



 5  Department's analysis and the cost of compliance for a 



 6  representative facility?



 7           MS. BISBEY-KUEHN:  Yes.  The Department estimated 



 8  the annual average cost of compliance for a representative 



 9  well site, to determine the number of companies that could 



10  finance those compliance costs.  A representative facility 



11  was developed and was assumed to have emissions greater 



12  than 15 tons per year of VOCs; thus, requiring quarterly 



13  LDAR monitoring, a storage vessel emitting greater than 2 



14  tons per year, requiring a control device, and an annual 



15  inspection of the storage vessel.  



16           The annual average cost of compliance for the 



17  representative facility was estimated at $37,945; based on 



18  an average cost of $32,400 to controlled storage vessel, 



19  around 4,300 for quarterly ozone monitoring, and 1,100 for 



20  an annual inspection.



21           MS. KATZ:  And can you discuss the results and 



22  comparison to the estimated total revenue?



23           MS. BISBEY-KUEHN:  The Department ranked the 



24  companies by the GULT revenue, from the highest to lowest 



25  revenue, and screened those companies that reported 1 
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 1  million dollars or less and $250,000 or less, to determine 



 2  how many of these companies had per well site revenue less 



 3  than the estimated cost of compliance for the 



 4  representative facility.  The Department determined that 



 5  96 companies reported a GULT revenue of 100 million 



 6  dollars or less and had a calculated revenue per well less 



 7  than $37,945.  These 96 companies operate approximately 



 8  9,200 wells or 18 percent of the total wells.  



 9           The Department then determined that 54 companies 



10  reporting a GULT revenue of $250,000 and less had a 



11  calculated revenue per well less than 37,945.  Again, 



12  that's the estimated cost of compliance for the 



13  representative facility.  And these companies operate 



14  approximately 4,600 wells or 9 percent of total wells.



15           MS. KATZ:  Thank you.  So can you now walk -- 



16  walk the Board through the proposed requirements of -- of 



17  the rule in Section 125 for small business facilities?



18           MS. BISBEY-KUEHN:  NMED determined the average 



19  annual cost of compliance for facility meeting the small 



20  business definition at $4,300 based on a conservative 



21  quarterly LDAR monitoring requirement.  According to the 



22  report, few companies had a revenue of less than $4,300 



23  per well.  NMED proposed the $250,000 threshold as the 



24  revenue threshold to meet the small business definition.  



25           Eighty-two companies that operate those 4,500 
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 1  wells would qualify as a small business facility under the 



 2  threshold established in the rule; 15 percent of the total 



 3  number of companies subject to Part 50 would be considered 



 4  owners or operators of small business facilities; and 9 



 5  percent of the total wells would be considered small 



 6  business facilities.  



 7           We also estimated revenue from a well producing 7 



 8  and 1/2 barrels of oil per day, to give the Board an idea 



 9  of what those annual estimated revenues are for some of 



10  the smaller wells.  That arithmetic is available here.  We 



11  have estimated 7 and 1/2 barrels of oil per day, 365 days 



12  a year, at $60 a barrel of crude oil as $164,250 per year, 



13  or $450 per day.  And comparing this estimated revenue 



14  with the estimated cost of complying with the small 



15  business provisions of Part 50 would cost companies 



16  approximately 2.6 percent of their total revenue to 



17  comply.  



18           And this estimated cost of compliance again, for 



19  the representative facility, was 37,945; as a percentage 



20  of the total estimated revenue is approximately 23 percent 



21  of total revenue.



22           MS. KATZ:  Thank you, Ms. Kuehn.  And at this 



23  point -- oh, there, sorry, you're not finished.  



24           MS. BISBEY-KUEHN:  No.  Yeah, and so, here, we 



25  have the definition of the small business facility as 





                                                                     884



 1  previously discussed, and we have the section of the rule, 



 2  125, that contains the provisions for those facilities 



 3  that qualify as a small business.  



 4           And so, as you can see, the owners and operators 



 5  are required to ensure that all equipment is operated and 



 6  maintained consistent with manufacturer specifications.  



 7  The owner/operator is required to calculate VOC and NOx 



 8  emissions from the facility on an annual basis, and that 



 9  calculation shall be based on the actual production or 



10  processing rates of the facility.  



11           We also require in a company-wide database to 



12  track OVC and NOx emissions for all subject sources.  And 



13  to comply with the requirements of the monitoring 



14  requirements of Subsection C or D of Section 116, which 



15  we'll hear later in this rulemaking hearing.  Those are 



16  the provisions of fugitive emissions and leak detection 



17  requirements.  



18           The recordkeeping requirements include an annual 



19  certification, demonstrating that the company continues to 



20  meet that definition; the calculated annual emissions from 



21  each facility in a company-wide annual VOC and NOx 



22  emission calculation for all subject facilities.  And the 



23  reporting requirement includes the reporting of the 



24  initial small business certification within 60 days of the 



25  effective date of this part, and then by March 1st each 
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 1  calendar year thereafter.



 2           MS. KATZ:  Thank you, Ms. Kuehn.  And I do want 



 3  to ask you if -- if we received any -- from any of the 



 4  other parties, if any -- if they suggested any changes to 



 5  our -- to our thresholds in the small business definition, 



 6  or if they -- or if they took issue specifically with the 



 7  data that we provided associated with that definition in 



 8  their -- in any of their direct or rebuttal testimony?



 9           MS. BISBEY-KUEHN:  No, the other parties have not 



10  provided specific feedback on the cost estimates that we 



11  have prepared, the thresholds that have been set.  We have 



12  requested feedback on the definition and the concept 



13  numerous times, and we have not received that engagement 



14  from the other parties.  



15           And we really do need engagement with this 



16  concept in order to right-size this definition.  And 



17  without that engagement, it has been -- it has not moved 



18  the concept forward in any meaningful way.



19           MS. KATZ:  Thank you.  That is all for the 



20  summary on the direct and rebuttal.



21           HEARING OFFICER ORTH:  Ms. Katz, Ms. Kuehn and 



22  Ms. Day, we will turn to questioning.  



23           Ms. Fox, do you have questions of the panel?  



24           MS. FOX:  No questions.  Thank you, Madam Hearing 



25  Officer.  
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 1           HEARING OFFICER ORTH:  Ms. Paranhos?  



 2           MS. PARANHOS:  Thank you, Madam Hearing Officer.  



 3  I have no questions.



 4           HEARING OFFICER ORTH:  Thank you.  Mr. Jaynes?  



 5           MR. JAYNES:  Thank you, Madam Hearing Officer.  



 6  We have no questions.



 7           HEARING OFFICER ORTH:  Thank you.  Ms. Devore?  



 8  May not be with us.   



 9           Mr. Nykiel?



10           MR. NYKIEL:  No questions.  Thank you.  



11           HEARING OFFICER ORTH:  Thank you.  Mr. De 



12  Saillan?



13           MR. DE SAILLAN:  No questions.  Thank you.



14           HEARING OFFICER ORTH:  Thank you.  Mr. Hiser?  



15           MR. HISER:  Madam Hearing Officer, I just have 



16  one question, I think, probably for Ms. Kuehn.  



17           CROSS-EXAMINATION OF ELIZABETH BISBEY-KUEHN



18  BY MR. HISER:



19      Q.   Ms. Kuehn, when you were looking at this, did the 



20  Department give any consideration, or how did you address 



21  under 14-4A-3 Subsection E. of the New Mexico Statutes 



22  Annotated, the state statutory definition of a small 



23  business means a business entity, including affiliates, 



24  that employees 50 or fewer full-time employees.  And using 



25  that 50, compared to the 10 that you ended up with?





                                                                     887



 1      A.   Certainly.  And -- and I'm not exactly sure what 



 2  statute that -- is that the state small business statute?  



 3      Q.   It's the state -- yes, it's the state Small 



 4  Business Regulatory Relief Act.  I'm sorry, I should have 



 5  told you -- said that at the beginning.  



 6      A.   Sure.  Thank you.  Yes, and so that does provide 



 7  an example of one threshold that has been established 



 8  under state statute and that may be appropriate in certain 



 9  publications.  



10           Here, we need to balance the need for strong 



11  emission reductions with the number of companies that 



12  would qualify as a small business.  So this was really 



13  tailored toward the companies that we have operating here.



14      Q.   Did you look at what would -- how many companies 



15  might qualify under this alternative 50 employee, from the 



16  state act definition?



17      A.   I think that may be covered in another question 



18  in the next round of surrebuttal.



19      Q.   Okay.  Thank you.  We'll look forward to that 



20  then.  Appreciate, as always, your insights.  Thank you.  



21           HEARING OFFICER ORTH:  Thank you, Mr. Hiser.  



22           Mr. Rose, do you have questions?



23           MR. ROSE:  I do.  



24           CROSS-EXAMINATION OF ELIZABETH BISBEY-KUEHN



25  BY MR. ROSE:
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 1      Q.   Let me make sure that -- I don't know if I ought 



 2  to let you see me on video this late in the day.  But I'm 



 3  not sure exactly who this should go to, so I'll let 



 4  Ms. Kuehn or Ms. Day decide between them how to answer 



 5  this.  My understanding is that the proposal is predicated 



 6  on two pieces: the number of employees and the -- and the 



 7  gross revenues.  



 8           As to the number of employees, does the rule 



 9  define, or have you evaluated what -- what would 



10  constitute an employee for purposes of this section?



11      A.   We have included in the definition what should be 



12  considered employees.



13      Q.   Could you -- would that include contractors -- 



14  contractor employees?



15      A.   It would not, I believe, include contract 



16  employees.  I don't believe that was the intent, to 



17  include contract employees.



18      Q.   For example, if a company were to decide that a 



19  function that could be performed by an employee of the 



20  company, but decided to contract that responsibility to a 



21  third-party contractor, would the third-party contractor 



22  and their employees count toward the count of number of 



23  the employees?



24      A.   I think we'll have to -- I don't have an answer 



25  for that right now.  I think I'll have to think about that 
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 1  question and return to that question.



 2      Q.   Thank you.  In terms of the gross revenue 



 3  provision that I think you explained, or Ms. Day did, the 



 4  assumptions that went into that, and I think you testified 



 5  that there would be a certification that would be 



 6  performed by these companies on an annual basis.  



 7           Is that -- I'm just trying to figure out if, for 



 8  example, the price of the commodity was such that they 



 9  exceeded the gross revenue threshold in a given year, 



10  would -- if they could not certify that they were a small 



11  business at the certification point, would that -- would 



12  then they be in violation for the previous year, and not 



13  adhering to some of the requirements, or would the 



14  responsibility be prospective from that point on, until 



15  the next year?  It's not clear exactly when the obligation 



16  to meet requirements, that they would be exempted from, 



17  would suddenly become applicable.  



18      A.   Thank you for that question.  And that's exactly 



19  the type of issue that we needed feedback on when we 



20  developed this concept.  And there are certainly ways to 



21  resolve that, with indexing with the market, with the 



22  commodity price, or other options.  



23           But that, we simply have not received any 



24  engagement on this concept and so we have not been able to 



25  kind of address those -- those questions.
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 1      Q.   I take it, Ms. Kuehn, you've not referred to 



 2  Mr. Davis's rebuttal testimony or the discussions that 



 3  your counsel has had with me concerning that definition, 



 4  as being engagement?



 5      A.   We haven't received significant and meaningful 



 6  engagement on data in any way.  There may have been 



 7  conversations I'm not aware of that occurred between 



 8  counsel, but I'm not privy to those conversations.



 9      Q.   And I take it, that the small business staff 



10  initiative that you're proposing or that you did propose 



11  was -- was first available when the Department proposed 



12  its rules to the Board, correct?  The discussion -- a 



13  version of these rules, that was out earlier, initially 



14  before the Department's petition, to not have any similar 



15  small business exemptions, did it?



16      A.   It did not.



17      Q.   Okay.  So did the Department engage with the 



18  industry or the affected -- potentially affected small 



19  businesses when it originally decided to propose this 



20  small business definition?



21      A.   We did not specifically engage with small 



22  businesses on the concept.



23      Q.   Okay.  Thank you.  



24           And -- and with respect to the employee number 



25  cut-off, it wasn't clear, and maybe I just missed it as to 
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 1  why the decision was made on the cut-off number that -- 



 2  that you're proposing here.  Where that came from?



 3      A.   The ten employees, again, was a proposal to be -- 



 4  meant to be a starting point on this definition, with the 



 5  expectation that the owners and operators of the 



 6  stakeholders would engage with the definition.  That -- 



 7  the permitting regulation that I cited previously has that 



 8  same employee threshold.



 9      Q.   But -- but those are -- those thresholds only 



10  apply to facilities that are subject to the permitting 



11  program, correct?



12      A.   That's correct.



13      Q.   As it currently exists?  



14           And do you know what -- whether most well sites, 



15  in fact, qualify for permitting or are subject to air 



16  quality permitting under Part 72?



17      A.   It depends on the production and equipment and 



18  emissions data.



19      Q.   Have you evaluated what percentage of those wells 



20  are currently subject to either the NOI or the permitting 



21  requirements?



22      A.   We do -- we do have that.  I don't have those 



23  numbers right in front of me, but we could provide 



24  those -- that data.



25      Q.   Okay.  Thank you.  
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 1           MR. ROSE:  I have no further questions, Madam 



 2  Hearing Officer.  



 3           HEARING OFFICER ORTH:  Thank you, Mr. Rose.  



 4           Mr. Janoe, do you have questions?



 5           MR. JANOE:  No questions, Madam Hearing Officer.  



 6  Thank you.  



 7           HEARING OFFICER ORTH:  Thank you.  Mr. Butzier?



 8           MR. BUTZIER:  No questions.  Thank you.



 9           HEARING OFFICER ORTH:  Thank you.  Ms. Gutierrez?



10           MS. GUTIERREZ:  No questions.  Thank you.  



11           HEARING OFFICER ORTH:  Thank you.  



12  Mr. Colclasure?  



13           MR. COLCLASURE:  No questions.  Thank you.



14           HEARING OFFICER ORTH:  Thank you.  And 



15  Ms. Witherspoon?



16           MS. WITHERSPOON:  No questions.  Thank you.



17           HEARING OFFICER ORTH:  Thank you.  I'll turn now 



18  to the Board for their questions.  While I'm doing that, 



19  in the event you are an attendee and would pose a question 



20  to the panel, please reach out in the Chat.



21     EXAMINATION BY THE BOARD OF ELIZABETH BISBEY-KUEHN 



22                        AND SUSAN DAY



23           HEARING OFFICER ORTH:  Madam Chair, do you have 



24  questions of Ms. Kuehn or Ms. Day?



25           CHAIRPERSON SUINA:  Madam Hearing Officer, I 
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 1  don't have any questions.



 2           HEARING OFFICER ORTH:  Thank you.  Vice-Chair 



 3  Trujillo-Davis?  



 4           Vice-Chair Trujillo-Davis, can you hear me?



 5           VICE-CHAIR TRUJILLO-DAVIS:  I could hear you, but 



 6  I, apparently, couldn't unmute.  I don't have any 



 7  questions.  I apologize.  Thank you.



 8           HEARING OFFICER ORTH:  All right.  Thank you.  



 9  Member Cates?  



10           BOARD MEMBER CATES:  No questions.  Thank you.



11           HEARING OFFICER ORTH:  Thank you.  Member Bitzer?



12           BOARD MEMBER BITZER:  Just real quick.  What is 



13  the fee that you're proposing to waive 50 percent of?  



14           MS. BISBEY-KUEHN:  Thank you, Member Bitzer.  



15  That reference is to a construction permit fee regulation 



16  that exists.  And -- 



17           BOARD MEMBER BITZER:  Is it -- is it a variable 



18  fee depending on factors then?  



19           MS. BISBEY-KUEHN:  Correct.  There's not a 



20  rule -- there's not a fee associated with this rule, but 



21  there is a permit -- an annual initial permit fee and 



22  annual permit fee for air permits.  And the annual permit 



23  fee is indexed to the CPI.



24           BOARD MEMBER BITZER:  Okay.  So it changes from 



25  year to year, goes up a bit, maybe a bit more next year.  
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 1  And you're proposing to waive half of that for the small 



 2  businesses?



 3           MS. BISBEY-KUEHN:  That's not -- that's not 



 4  correct.  The concept of the small business facility was 



 5  that the definition includes two threshold:  one is a 



 6  revenue-based threshold, and the second is an employee 



 7  number threshold.  And the limit is ten employees, and 



 8  that number of ten employees was derived from another 



 9  regulation, which is the construction permit fee 



10  regulation.  And so we simply modeled that part of the 



11  definition after the construction permit fee regulation.



12           BOARD MEMBER BITZER:  So if I -- if I'm 



13  understanding your proposal correctly, you propose to 



14  waive a portion of that fee for bona fide small 



15  businesses?



16           MS. BISBEY-KUEHN:  We are proposing to have a 



17  reduced set of requirements for facilities that qualify as 



18  a small business facility.  And there is no fee associated 



19  with this rule.  



20           BOARD MEMBER BITZER:  Okay.  I was just trying to 



21  figure out what we were actually talking about there.  



22  That's all I have.  Thank you.  



23           HEARING OFFICER ORTH:  Thank you.  Member Duval?  



24           MEMBER DUVAL:  No questions.



25           HEARING OFFICER ORTH:  Thank you.  Member Garcia?  
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 1           BOARD MEMBER GARCIA:  Yes.  Thank you.  I do have 



 2  a question for Ms. Kuehn.  So what I'm understanding is 



 3  with your proposal on the small business exceptions or 



 4  changes for small businesses, you did not receive feedback 



 5  from the industry in order to make changes to the rule?  



 6  For instance, in the last version, which was September 



 7  16th, that does not reflect any feedback from the industry 



 8  on this provision, right?



 9           MS. BISBEY-KUEHN:  That's correct.



10           BOARD MEMBER GARCIA:  Okay.  So it sounds like 



11  you're getting some feedback now.  At least, Mr. Rose 



12  suggested some questions about this.  So might you, then, 



13  make some changes to this rule again, based on the 



14  feedback you get during this hearing?



15           MS. BISBEY-KUEHN:  I think we would be very 



16  supportive of making -- right-sizing this definition to 



17  meet the intent of the definition, which is to provide a 



18  tiered set of requirements and provide regulatory relief 



19  for those true small businesses, while also securing the 



20  necessary emissions reductions.  And so this definition is 



21  intended to balance those two.



22           BOARD MEMBER GARCIA:  That's all I have, Madam 



23  Hearing Officer.



24           HEARING OFFICER ORTH:  Thank you, Member Garcia.  



25  Member Honker?  





                                                                     896



 1           BOARD MEMBER HONKER:  No questions.  Thank you.



 2           HEARING OFFICER ORTH:  All right.  Thank you.  



 3  Ms. Katz, will there be any redirect?  



 4           MS. KATZ:  Yes, Madam Hearing Officer.  I have 



 5  just a few questions for Ms. Kuehn.  



 6           REDIRECT EXAMINATION OF ELIZABETH BISBEY-KUEHN



 7  BY MS. KATZ:



 8      Q.   Ms. Kuehn, did we make the proposed definition of 



 9  small business facilities available with our petition for 



10  rulemaking?



11      A.   Yes, we did.



12      Q.   And we made the data on which that definition was 



13  based available at the end of May, correct?



14      A.   That's right.



15      Q.   And so has IPANM had over four months to evaluate 



16  that data and the proposed language of the definition and 



17  the concepts, and provide suggestions to us?



18      A.   Yes.



19      Q.   And has IPANM had two opportunities to submit 



20  written prefiled technical testimony on this -- on this 



21  topic?  



22      A.   Yes.



23      Q.   And do you recall any testimony raising the issue 



24  regarding contract employees in either their direct or 



25  rebuttal testimony?
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 1      A.   No.



 2      Q.   And has -- has IPANM or any party submitted any 



 3  proposed changes to the small business definition in their 



 4  technical testimony, which is required under the 



 5  Board's -- as required under the Board's rulemaking 



 6  procedure?



 7      A.   No.



 8      Q.   Do you -- do conversations between counsel 



 9  constitute testimony that the Department and the Board can 



10  take into account when deciding what provisions of a rule 



11  to adopt?



12      A.   No.



13      Q.   Can you explain why the previous approach of 



14  exempting stripper wells was -- and marginal wells was 



15  rejected in favor of this small business facility 



16  approach?



17      A.   Yes.  That proposal contained a low PTE exemption 



18  and a stripper well exemption, and between those two 



19  exemptions, they simply left too many emissions on the 



20  table and exempted too many wells from the requirements to 



21  reduce emissions under this rule.  



22           And this was an -- this definition was an attempt 



23  to balance those two -- those two needs, to provide some 



24  necessary regulatory relief to act -- to true independent 



25  small operators and secure meaningful emission reductions 
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 1  from those wells.



 2      Q.   And so it wouldn't be true that only smaller, 



 3  independent operators would be owners of stripper wells or 



 4  marginal wells, correct?



 5      A.   That's correct.



 6           MS. KATZ:  Okay.  Thank you.  That's all I have.



 7           HEARING OFFICER ORTH:  Okay.  Thank you very 



 8  much, Ms. Katz, Ms. Kuehn and Ms. Day.  I know, Ms. Day, 



 9  it's been a long day for you, and night.  If there's no 



10  reason not to excuse the panel, we will do that.  Thank 



11  you, all.



12           MS. KATZ:  I cannot have them excused just yet 



13  because there is surrebuttal on this.  



14           HEARING OFFICER ORTH:  Okay.  Good.



15           MS. KATZ:  So, unfortunately, Ms. Day has to 



16  continue into the wee hours here.  



17           HEARING OFFICER ORTH:  Okay.  I meant excuse them 



18  until after we hear from Mr. Smitherman and Mr. Davis; is 



19  that it?  



20           MS. KATZ:  (Nodding head.)



21           HEARING OFFICER ORTH:  All right.  Great.  So 



22  thank you, ladies, I'm going to -- 



23           MR. HISER:  Madam Hearing Officer?  



24           HEARING OFFICER ORTH:  Yes.



25           MR. HISER:  This is Eric Hiser for NMOGA.  IPA 
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 1  New Mexico has a lead on small business issue for industry 



 2  and so it might be best to start with IPA rather than us.  



 3  We're sort of more, me, too.



 4           HEARING OFFICER ORTH:  All right.  And so that 



 5  was Mr. Davis, right?  



 6           MR. ROSE:  That's correct, Madam Hearing Officer.  



 7           HEARING OFFICER ORTH:  All right.  I trust -- I'm 



 8  sure I made him a panelist at some point.  Do I need to 



 9  make him a panelists again?  No, there he is.  Okay.  



10  Terrific.  Mr. Davis, you're still under oath.  



11           Mr. Rose, go ahead.



12           MR. ROSE:  Thank you, Madam Hearing Officer.  



13                    JEFFREY "RYAN" DAVIS,



14       having been previously duly sworn, was examined and 



15       testified as follows:



16         DIRECT EXAMINATION OF JEFFREY "RYAN" DAVIS



17  BY MR. ROSE:



18      Q.   Mr. Davis, did you -- we've already qualified you 



19  in terms of your experience and we've identified yesterday 



20  that you provided direct and rebuttal testimony.  Does 



21  your direct testimony, IPA Exhibit 2, include your 



22  testimony related to the proposed small business 



23  definition and exception?



24      A.   Yes, sir, it does.



25      Q.   It doesn't look like his -- there we go.  
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 1           And does your rebuttal testimony, which we've 



 2  identified -- I think it's been admitted as IPANM 10 -- 



 3  that includes your rebuttal testimony with respect to the 



 4  small business definition and exemption provision?



 5      A.   Yes, sir, it does.



 6      Q.   Can you briefly summarize your direct and 



 7  rebuttal testimony for the Board, please?



 8      A.   Yes, sir, I can.  So in my direct and also 



 9  rebuttal I provided my understanding of the Department's 



10  drafted provisions for the small business facility 



11  definition, as well as the provisions for the small 



12  business facilities.  During the direct, we -- we were 



13  unable -- we followed the spreadsheet that was provided, 



14  but it wasn't until we've seen the Department's direct 



15  testimony that we fully understood the analysis that they 



16  undertook to develop those thresholds.  



17           In reviewing the provisions, it's evident that 



18  the Department intended to reduce the requirements 



19  applicable to small businesses in New Mexico.  And IPANM 



20  is supportive of this reduction in requirements applicable 



21  to small businesses.  In stripper wells in the state, we 



22  do not believe that it provided -- that the proposal 



23  effectively accomplished that objective.  



24           And the first thing to note was the ten employee 



25  cut-off.  We felt this was very limiting, and testified to 
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 1  that effect.  And that we felt this would exclude many of 



 2  the smaller operators that are in need of relief from some 



 3  of these provisions.  In my rebuttal testimony, I 



 4  referenced the Small Business Regulatory Relief Act, which 



 5  Mr. Hiser brought up earlier, defines a small business as 



 6  an entity that employs 50 or fewer full-time employees.  



 7           Moving to the gross revenue cut-off, we also felt 



 8  that this was very limiting.  And our biggest concern with 



 9  the gross revenue threshold is that it's tied to commodity 



10  prices, which are dependent on market conditions.  The 



11  variability with commodity pricing creates a lack of 



12  regulatory certainty there for the regulated community.  



13  We felt like this was -- was not a good measure of the 



14  profitability of the operators or producers.  And that the 



15  gross revenue does not include operating expenses or 



16  capital expenditure that operators and producers are going 



17  to have.



18           As I mentioned before, it wasn't until I was able 



19  to review the direct testimony of Susan Day, that I fully 



20  understood the extent of the effort the Department had 



21  went through to design the thresholds for small business 



22  facility.  I do want to commend the Department for the 



23  extensive analysis that was performed there.  But from my 



24  understanding, the Department established the $250,000 



25  gross revenue cut-off based on an operator's average well 
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 1  revenue being less than the cost of compliance.  



 2           So, in essence, what they were doing with that 



 3  cut-off was providing relief for operators in which all of 



 4  their wells would not be able to support the cost of 



 5  compliance, which does provide some relief for a very 



 6  small group of operators.  It prevents them from being 



 7  insolvent due to the cost of compliance, but it doesn't 



 8  provide the appropriate relief for small businesses or 



 9  stripper wells in the State of New Mexico.  



10           First off, the average cost of compliance that 



11  the Department used or ERG used in the analysis did not 



12  include any cost of compliance with pneumatic controllers 



13  and pumps that are in Section 122.  And this is something 



14  that IPANM has had significant concerns on and we will 



15  address later.  



16           Secondly, this only provides relief, again, as I 



17  stated, for companies who operate a small number of wells, 



18  in which the -- on-average, those wells cannot support the 



19  cost of compliance.  There are many operators, many 



20  members of IPANM who operate a large number of stripper 



21  wells and, you know, operators make an economic decision 



22  on a well-by-well basis.  We're not going to absorb the 



23  cost of compliance on one well if it can't support that 



24  cost by another well's revenue.  



25           We look at wells on an individual basis.  And so, 
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 1  for that reason, we have significant concerns that there 



 2  are thousands of wells that would be plugged -- 



 3  prematurely plugged and abandoned due to the provisions 



 4  that are in the proposed rule.



 5           One of the things that I did after reviewing 



 6  Ms. Day's testimony is, I took a look at the well counts 



 7  and production data that was used by ERG in their 



 8  analysis, and ran the same gross revenue calculations.  



 9  And it was very difficult, I found, to find a natural 



10  break in terms of gross revenue.  The main takeaway 



11  from -- from looking at that data, was, you know, the 



12  higher percentage of stripper wells that an operator had, 



13  the higher -- the higher percentage of gross revenue would 



14  be taken up for the cost of compliance.  



15           And -- and we stressed this both in direct and in 



16  rebuttal that we believe this relief needs to be based on 



17  individual wells, and that we believe a well's production 



18  and/or potential to emit are better measures to base the 



19  appropriate relief on.  And again, this is due to the fact 



20  that we make economic decisions on a well-by-well basis.  



21           MR. BAAKE:  Madam Hearing Officer, I think Clean 



22  Air Advocates would like to object to all of this 



23  testimony and move to strike it on relevance grounds.  



24  There has been no proposal put forth on this provision by 



25  IPANM or anyone else.  It's effectively a stipulated 
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 1  proposal, the parties have had the chance to suggest 



 2  alternatives and IPANM did not, so we think that has been 



 3  waived.  I'm not sure why we're here.



 4           HEARING OFFICER ORTH:  Thank you, Mr. Baake.  



 5           Mr. Rose, your response?  



 6           MR. ROSE:  Madam Hearing Officer, in fact, IPANM 



 7  did propose alternatives, including striking the small 



 8  business proposal.  The testimony is in response to a 



 9  Department proposal, which the Board can consider.  It's 



10  not a stipulated proposal; IPANM did not agree to the 



11  proposed regulatory provision and is expressing its 



12  concern to the Board, in terms of the Board making a 



13  decision on whether or not to adopt it.  



14           So we don't believe -- we believe it's highly 



15  relevant and we believe that the testimony should come in.  



16  We think it's relevant to the decision as to whether or 



17  not the Board should adopt the Department's small business 



18  definition and the exemptions for small businesses as 



19  well.



20           HEARING OFFICER ORTH:  All right.  Thank you.  



21  Mr. Baake, the objection is overruled.  I'd like to hear 



22  the testimony and rebuttal.  



23           Go ahead, Mr. Rose.



24           MR. ROSE:  Thank you.



25      Q.   (BY MR. ROSE)  Mr. Davis, would you -- had you 
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 1  finished your testimony and response on your explanation 



 2  of your rebuttal testimony?



 3      A.   No, sir, I have a little -- a little more I'd 



 4  like to cover.



 5      Q.   Could you go ahead and give the remainder of that 



 6  testimony?



 7      A.   Yes, sir.  So I was just getting to the proposal 



 8  that IPANM had put forward.  In our direct testimony we 



 9  had proposed to strike the small business definition and 



10  its provisions due to the fact that we do not believe this 



11  provides the necessary relief.  After reviewing the direct 



12  testimony from the Department, we came back and indicated 



13  that we felt like the preproposal draft structure, based 



14  on production and PTE, was the more suitable structure to 



15  provide relief for small business.  



16           And so that was where -- in rebuttal is where we 



17  made that recommendation of looking back to the relief 



18  being based on a well's production or potential to emit.  



19  One of the things that we noted was the Department had put 



20  that in the preproposal draft and then had removed it.  In 



21  reviewing rebuttal testimony, the reason for removing that 



22  was they felt that it left a lot of wells unregulated.  



23           And I -- I, in rebuttal, highlighted the fact 



24  that the requirements that are set forth there still 



25  subject these wells to, as Ms. Kuehn said earlier, 
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 1  requirements for proper operation and maintenance of the 



 2  equipment to reduce emissions, as well as complying with 



 3  the fugitive requirements with the leak detection and 



 4  repair under Section 116.  And then, in addition to that, 



 5  the operators have the requirements to calculate, maintain 



 6  a company-wide database of the VOC and NOx emissions, 



 7  while being subject to the reporting requirements of 



 8  Section 112.  



 9           These -- you know, these subsections of the rule 



10  still apply to these wells, but we believe that the best 



11  structure to provide relief is based on the production and 



12  PTE.  And these wells would still be subject to regulation 



13  and the associated emission reductions.  And that 



14  concludes my -- my summary.



15           MR. ROSE:  Madam Hearing Officer, is it 



16  appropriate for -- at this time for me to ask him to 



17  respond to the Department's direct and rebuttal testimony 



18  or will that be handled later?  



19           HEARING OFFICER ORTH:  Ms. Katz, do you have an 



20  opinion about that?



21           MS. KATZ:  I'm sorry, I'm a little bit confused.  



22           So, Mr. Rose, are you saying -- so this is 



23  supposed to be the summary of the direct and the rebuttal?  



24           MR. ROSE:  Correct.  And my question is does 



25  this -- am I permitted to question him in surrebuttal in 
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 1  response to others' rebuttal and the Department's 



 2  testimony here, or would that -- would that occur later 



 3  after others have given their -- their direct and rebuttal 



 4  testimony?  When -- it wasn't clear to me exactly how 



 5  we're scheduling surrebuttal at this point, or what could 



 6  be labeled as surrebuttal.



 7           MS. KATZ:  Yeah, it's a little confusing, but I 



 8  would think -- so it would typically go that it would be 



 9  the Department and then whoever the parties that had all 



10  submitted the direct and rebuttal testimony, and then we 



11  would go in the opposite order for the surrebuttal.  I'm 



12  okay if you want to do that here.  I don't know if -- I 



13  think, I guess NMOGA is -- I'm not sure if they were 



14  planning to put Mr. Smitherman on.



15           HEARING OFFICER ORTH:  That's my understanding 



16  from the spreadsheet.  So if you don't object and 



17  Mr. Hiser doesn't object, I would just as soon take his 



18  surrebuttal now.



19           MS. KATZ:  Yes, I agree.



20           MR. HISER:  That's fine with NMOGA, Madam Hearing 



21  Officer.  I think it's more expeditious.



22           HEARING OFFICER ORTH:  All right.  Thank you very 



23  much.  Go ahead.  Thank you, Ms. Katz.  



24           Go ahead, Mr. Rose.



25           MR. ROSE:  Thank you.
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 1      Q.   (BY MR. ROSE)  Mr. Davis, have you reviewed the 



 2  rebuttal testimony submitted by the Department and other 



 3  parties in this proceeding?



 4      A.   Yes, sir.



 5      Q.   And did the Department's rebuttal or other 



 6  parties' rebuttal testimony on this issue change your -- 



 7  or IPANM's position on the acceptance and the propriety of 



 8  the Department's proposal?



 9      A.   No, sir.



10      Q.   Could you explain, please?



11      A.   Reviewing -- I'll focus primarily on the NMED 



12  rebuttal here.  You know, looking at their rebuttal, it's 



13  in Exhibit 1, as we read through there, the Department did 



14  not support initially striking of the small business 



15  provisions.  And, specifically as I walked through their 



16  rebuttal, on page 99, the NMED agreed with IPANM that 



17  gross revenues are not a measure -- a good measure of 



18  profitability, but pointed back to EPA's guidance, where 



19  direct compliance costs are sometimes used to compare 



20  sales or gross revenues.  



21           Responding to that, you know, while -- while that 



22  practice may be, you know, exist in a general sense, IPANM 



23  does not believe that that's the appropriate impact 



24  analysis for oil and gas operations in New Mexico.  And 



25  throughout reviewing testimony, it's evident that the 
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 1  Department based a lot of the provisions within this rule 



 2  on Colorado Reg 7.  And Colorado Reg 7 does have some 



 3  blanket relief in there, based on average per-well 



 4  production regardless of the size of the company or 



 5  revenue.  



 6           And then, similarly, with Pennsylvania, I think 



 7  it's worth noting that, you know, Pennsylvania has 



 8  separate regulations for their conventional and 



 9  unconventional operations or development, and with that, 



10  the Pennsylvania regulations provide relief for the 



11  low-producing conventional production.  So that's kind of 



12  my general response on -- on the rebuttal.  



13           One other thing which has come out today in 



14  testimony as well is, is NMOGA nor IPANM providing 



15  testimony addressing the data that was compiled by ERG, 



16  and that we didn't make any proposal back to the 



17  Department, you know, in terms of revisions to the 



18  definition.  



19           So, my response there, you know, the data -- the 



20  review of the data initially was -- was -- was not 



21  sufficient for us to fully understand how the Department 



22  developed the basis for the definition.  Again, once I was 



23  able to review the direct testimony there, I was able to 



24  follow the Department's analysis, but everything that I've 



25  stated previously still applies.  
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 1           We -- we still do not believe that those 



 2  thresholds or, really, the basis being on gross revenue is 



 3  a good way to provide relief.  We're very concerned that 



 4  as commodity prices fluctuate, that an operator may find 



 5  themselves subject to regulation, and this was included in 



 6  my -- in my testimony.



 7      Q.   Mr. Davis, just for clarification, for those who 



 8  aren't necessarily familiar with the jargon, can you 



 9  explain the distinction that you drew on the Pennsylvania 



10  regulations between conventional and unconventional wells?



11      A.   Yes, sir.  So most of the conventional production 



12  would be your vertical, kind of, your legacy production.  



13  As we've moved into the modern development, we've moved 



14  into targeting what we call unconventional resource plays.  



15  These would be the shell plays where we've gone 



16  horizontally; we drill horizontal wells and put a 



17  multistage fracture treatments on those wells.  



18           The distinction in Pennsylvania specifically in 



19  the regulation is, the conventional versus unconventional.  



20  They regulate the more modern, unconventional wells in a 



21  more strict manner.  They're held to much higher standards 



22  than the older, lower-producing conventional wells.



23      Q.   And with respect to employees, could you explain 



24  to the Board -- my understanding is you work for a company 



25  that has a limited number of employees.  Could you explain 
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 1  how that might apply to your company or others in IPANM?



 2      A.   Yes.  So we looked at the data provided by the 



 3  Department and looking at the companies based on the 



 4  revenue cut-off, you know, it was difficult to determine 



 5  how the 250 or the ten employees, you know, provided 



 6  relief for those operators that we consider small -- small 



 7  operators or small businesses in New Mexico.  



 8           I work for a third-generation, family-owned and 



 9  operated company here in Farmington.  We've got 18 



10  full-time employees, five part-time employees, and we 



11  operate 66 wells in New Mexico.  And we would consider 



12  ourselves a small business, and we would -- we would not 



13  qualify for that small business exemption.  



14           And then, just as an example, there are -- there 



15  are other companies that are similar family-owned 



16  companies that, you know, have over 100 employees, operate 



17  a thousand wells, but when you look at their average daily 



18  production, it's in the range of 24, 25 MCF, so they're 



19  operating a bunch of stripper wells.  They would not 



20  qualify on either side of this, but if you take their 



21  gross revenue and their cost of compliance based on the 



22  average of $37,000 or almost $38,000, their cost of 



23  compliance is more than their gross annual revenue, which, 



24  again, those -- those folks, we feel like should see some 



25  relief.  And they're not going to see any relief based on 
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 1  this provision being based on the number of employees and 



 2  gross revenue.



 3           MR. ROSE:  Thank you, Madam Hearing Officer.  I 



 4  have no further questions.  



 5           HEARING OFFICER ORTH:  All right.  Thank you, 



 6  Mr. Rose and Mr. Davis.  We need a short break before we 



 7  begin public comment.  So let's come back at 5.  For those 



 8  of you on the platform to offer public comment, I'll be 



 9  calling you in this record:  Adrienne Sandoval, Anna 



10  Hansen, Linda Burchfiel, Karen Adams and Anthony Cook.  



11  Let's come back at 5.  Thank you.  



12           (Recess taken from 4:49 p.m. to 5:00 p.m.) 



13           HEARING OFFICER ORTH:  Let's come back from the 



14  break, please.  



15           We've reached the 5:00 public comment period.  



16  And public comments -- just a few things about public 



17  comment.  It is limited to five minutes.  It is taken 



18  under oath, as with all comment and testimony in this 



19  hearing, and it is accepted through audio, not video.  



20           I will call you in the following order:  Adrienne 



21  Sandoval, Anna Hansen, Linda Burchfiel, Karen Adams, and 



22  Anthony Cook.  In the event there is someone on the 



23  platform who did not reach out by email earlier, I am 



24  still happy to take your comment.  Please reach out in the 



25  Chat.  If you struggle with the Chat function, please call 
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 1  or text Pam Jones at (505) 660-4305 and we'll get you on 



 2  the list.  



 3           So Ms. Sandoval?  Director Sandoval, I am 



 4  unmuting you.  Can you hear me?  



 5           MS. SANDOVAL:  I can.  Thank you.  Can you hear 



 6  me?  



 7           HEARING OFFICER ORTH:  Yes, your voice is coming 



 8  through loud and clear.  If you would please spell your 



 9  first name.  Sandoval is the common spelling.  Spell your 



10  first name.  



11           MS. SANDOVAL:  It's Adrienne, A-D-R-I-E-N-N-E.  



12           HEARING OFFICER ORTH:  Thank you.  If you would 



13  raise your right hand.  Do you swear or affirm to tell the 



14  truth?  



15           MS. SANDOVAL:  I do.



16           HEARING OFFICER ORTH:  Thank you.  I will start 



17  your five minutes now.  



18           MS. SANDOVAL:  Thank you, Ms. Orth.



19                     ADRIENNE SANDOVAL, 



20         having been first duly sworn or affirmed, 



21               gave public comment as follows:



22            PUBLIC COMMENT BY ADRIENNE SANDOVAL 



23            MS. SANDOVAL:  My name is Adrienne Sandoval; I'm 



24  the director of the Oil Conservation Division within the 



25  New Mexico Energy, Minerals and Natural Resources 
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 1  Department.  The Environment Department and the Energy, 



 2  Minerals and Natural Resources Department have been 



 3  working together since early 2019 to develop complimentary 



 4  strategies to reduce waste and air pollution from New 



 5  Mexico's oil and gas industry.  



 6            These strategies are designed to meet the state's 



 7  climate targets, improve air quality, and reduce methane 



 8  waste by ensuring salable resources are captured, which 



 9  increases royalties and revenues to the state.  The 



10  agencies set out to draft separate, but complimentary and 



11  nonmutually exclusive rules consistent with the distinct 



12  statutory responsibilities.  EMNR's rules addressed 



13  natural gas waste, while NMED's rules addressed air 



14  pollution.  



15            The agencies worked together for nearly two years 



16  and during that time jointly held multiple meetings with a 



17  diverse group of stakeholders, convened the methane 



18  advisory panel, to create a comprehensive technical 



19  support document and met frequently to discuss stakeholder 



20  input in rule development.  This approach enabled the 



21  agencies to develop rules that are not duplicative, do not 



22  conflict and do not leave regulatory gaps.  



23            The two sets of roles are designed to work 



24  together to provide full coverage of the industry to 



25  achieve the climate targets New Mexicans deserve.  EMNR's 
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 1  rules went before the Oil Conservation Division in 



 2  January, and were approved by the commission in March.  



 3  They subsequently went into effect on May 25th.  ENMR's 



 4  rules require that the upstream and midstream operators 



 5  achieve a 98 percent gas capture target by the end of 



 6  2026.  



 7            These high-level requirements will dovetail well 



 8  with the Environment Department's proposed rules, putting 



 9  this state on task to achieving its climate goals while 



10  also achieving meaningful waste and emissions reduction.  



11  The Energy, Minerals and Natural Resources Department 



12  support the proposed rules before the Environmental 



13  Improvement Board and encourages the Board to adopt these 



14  rules.  Thank you for your time today.



15           HEARING OFFICER ORTH:  Thank you, Director 



16  Sandoval.  It sounded like you were reading from a written 



17  statement and I'm wondering if you'd be willing to send 



18  that to Pam Jones or to me so that we can share it with 



19  the court reporter.



20           MS. SANDOVAL:  Yes, I can.  I can send that to 



21  you.  



22           HEARING OFFICER ORTH:  Thank you so much.  



23           MS. SANDOVAL:  Thank you.  



24           HEARING OFFICER ORTH:  Let me call then on 



25  Commissioner Hansen.  Commissioner Hansen, I'm unmuting 
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 1  you.  Can you hear me?  



 2           MS. HANSEN:  I can.  Can you hear me?  



 3           HEARING OFFICER ORTH:  Yes, I can.  If you would 



 4  raise your right hand, please.  Do you swear or affirm to 



 5  tell the truth?  



 6           MS. HANSEN:  I do.



 7           HEARING OFFICER ORTH:  All right.  I will start 



 8  your five minutes now.  Thank you.



 9                        ANNA HANSEN,



10           having been first duly sworn or affirmed, 



11               gave public comment as follows:



12               PUBLIC COMMENT BY ANNA HANSEN  



13           MS. HANSEN:  Good afternoon.  I am Santa Fe 



14  County Commissioner Anna Hansen.  Thank you to the 



15  Environmental Improvement Board for the opportunity to 



16  comment.  As a local, elected official, it is my job to 



17  make my community a safer and healthier place for my 



18  constituents.  One of the ways we can do that is by 



19  regulating harmful pollutants from oil and gas sector.  



20           The EIB should finalize the strongest possible 



21  rules to curb methane and other industry emissions to 



22  ensure all New Mexicans can breathe clean air.  Santa Fe 



23  County has supported stronger methane-capture rules 



24  since -- with Resolution 2015-51 and Resolution 2018-28.  



25  And as a strong advocate for human survival on the planet, 
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 1  I strongly advocate to cut greenhouse gases.  



 2           We need strong rules.  And on that point, I would 



 3  like to comment on how improvements could be made to the 



 4  rule:  protection for frontline communities, and it is 



 5  critically important that the leak inspection program 



 6  proposed by NMED in July be adopted and that the final 



 7  rule is strengthened to protect frontline communities 



 8  requiring more frequent inspections to find and fix leaks.  



 9           Also, completions:  The final rule must 



10  strengthen to ensure New Mexico incorporates leading 



11  approaches to address pollution during well completions.  



12  It should require operators to capture or combust 



13  emissions during completions, including the initial flow 



14  back stage, as the State of Colorado now requires.  



15           And with pneumatics, the final rule should 



16  strengthen pollution cutting measures on pneumatic 



17  controllers, and the second -- the second largest source 



18  of oil and gas methane pollution in New Mexico.  



19           NMED should require companies to inspect 



20  gas-powered pneumatics for malfunction and leaks, as well 



21  as accelerate the timeline for operators to retrofit 



22  equipment with zero bleed and zero emissions.  Reducing 



23  methane waste and pollution is a key step in Governor 



24  Lujan Grisham's strategy to address air pollution and 



25  climate impacts caused by the oil and gas facilities.  
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 1           The Governor has committed to enact 



 2  nation-leading methane emission rules.  The proposed NMED 



 3  rules will complement rules finalized by the New Mexico 



 4  Oil Conservation Commission, OCC, in March 2021, the bans 



 5  of practice of routine venting and flaring at new and 



 6  existing wells across the state.  



 7           Rural communities, tribal communities, children 



 8  and the elderly are especially at risk.  It is an 



 9  environmental justice issue.  A recent analysis made it 



10  clear that tribal communities often suffer from 



11  disproportionately high pollution levels.  New Mexico is 



12  home to the two energy producing regions that are among 



13  the nation's most polluted counties:  Eddy, Lea, San Juan, 



14  Rio Arriba and Chaves Counties, the five New Mexico 



15  counties home to 97 percent of the state's oil and gas 



16  wells all -- are all at risk of violating federal ozone 



17  standards of 70 parts per billion.  



18           In closing, we need to create the strongest rules 



19  on ozone and be a leader for the rest of the nation.  We 



20  must support the rules NMED has proposed, and make them 



21  stronger.  I am grateful for the opportunity to comment.  



22  Thank you for your service to our community, and I look 



23  forward to seeing strong rules being passed.  Thank you 



24  very much.  



25           HEARING OFFICER ORTH:  Thank you very much, 
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 1  Commissioner Hansen.



 2           Let me look for Linda Burchfiel.  I think I saw 



 3  her earlier on the platform.  There you are, 



 4  Ms. Burchfiel.  I am unmuting you.  Can you hear me?



 5           MS. BURCHFIEL:  Yes.  Can you hear me?  



 6           HEARING OFFICER ORTH:  Yes.  Speak a little 



 7  bit -- a little bit louder.  



 8           MS. BURCHFIEL:  Okay.  



 9           HEARING OFFICER ORTH:  If you would spell your 



10  last name, please.  



11           MS. BURCHFIEL:  Okay.  It's B-U-R-C-H-F-I-E-L.  



12           HEARING OFFICER ORTH:  Thank you.  Raise your 



13  right hand.  Do you swear or affirm to tell the truth? 



14           MS. BURCHFIEL:  Yes, I do.



15           HEARING OFFICER ORTH:  Thank you.  I'll start 



16  your five minutes now.  



17                      LINDA BURCHFIEL,



18         having been first duly sworn or affirmed, 



19               gave public comment as follows:



20             PUBLIC COMMENT BY LINDA BURCHFIEL  



21           MS. BURCHFIEL:  Okay.  To begin, I want to thank 



22  the EIB for this opportunity to comment.  The Environment 



23  Department's proposed rule to limit ozone precursors is 



24  strong, but it does need to be strengthened in three areas 



25  in order to protect New Mexicans.  





                                                                     920



 1           First, the rule needs to be adjusted to improve 



 2  the area that New Mexicans who live near oil and gas 



 3  production breathe.  The American Lung Association gave an 



 4  F grade for ozone to our top oil and gas producing 



 5  counties:  Lea, Eddy and San Juan in its 2021 state of the 



 6  air report.  



 7           Neither I nor my family lives within a half mile 



 8  of wells, but over 100,000 New Mexicans do.  And they have 



 9  suffered lung problems for too long.  The health of those 



10  families is important as that of your family.  Production 



11  wells located there will need inspections and leak repair 



12  more often than once a year, to ensure that they are not 



13  leaking ozone precursors.  



14           The second adjustment is to extend the rule to 



15  capture or combust emissions during completions of oil or 



16  gas wells, including during the initial flow back stage, 



17  as well as during redevelopment of an existing well.  



18           Finally, the Environment Department should 



19  strengthen this rule to cut pollution from pneumatic 



20  controllers.  Companies should inspect pneumatics for 



21  malfunctions and leaks and accelerate the timeline to 



22  retrofit equipment with zero bleed or zero emission 



23  pneumatic controls.  



24           In addition to these three adjustments, I want to 



25  urge the Environment Department to stick to their 
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 1  requirement for annual inspections, even for those wells 



 2  with low production and assumed low potential to emit.  



 3  While industry argues that their potential for damage is 



 4  minimal, these low-emitting wells together produce more 



 5  than 60 percent of air pollutants according to John 



 6  Goldstein, of the Environmental Defense Fund.  



 7           These proposed regulations are a good start and I 



 8  urge you to strengthen them by requiring more frequent 



 9  inspections for wells located near homes, and by extending 



10  the rule to include completions and redevelopment, as well 



11  as pneumatic controllers.  Thank you.  



12           HEARING OFFICER ORTH:  Thank you very much, 



13  Ms. Burchfiel.  



14           Let me move now to Karen Adams.  There you are, 



15  Ms. Adams.  I've unmuted you.  Can you hear me?



16           MS. ADAMS:  I can.  Thank you for taking my 



17  little talk today.  I do appreciate -- 



18           HEARING OFFICER ORTH:  Hold on.  Yes.  Your last 



19  name is A-D-A-M-S?



20           MS. ADAMS:  That is correct.  



21           HEARING OFFICER ORTH:  All right.  Would you 



22  raise your right hand.  Do you swear or affirm to tell the 



23  truth?



24           MS. ADAMS:  I do.



25           HEARING OFFICER ORTH:  All right.  I'll start 
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 1  your five minutes now.



 2                        KAREN ADAMS,



 3         having been first duly sworn or affirmed, 



 4               gave public comment as follows:



 5               PUBLIC COMMENT BY KAREN ADAMS  



 6           MS. ADAMS:  Okay.  I certainly won't be taking a 



 7  full five minutes of your time, but I do want to question 



 8  the logic behind the petition for the regulatory change 



 9  regarding the gas and oil sector.  The most important job 



10  I have right now is being a grandmother to three 



11  grandchildren who attend the APS schools.  And I know that 



12  the gas and oil industry provides in just Bernalillo 



13  County alone, over 400 million dollars to these schools.  



14  And the education of our children is already lagging on a 



15  national level, and I don't think we're doing ourselves 



16  any favors by limiting the monetary resources we gain from 



17  this industry.  



18           This industry, you know, it becomes unpopular for 



19  really unknown reasons, and I'm not sure that all of the 



20  science is there to support the complaints.  I think we 



21  can be a leader in this industry.  I think they're always 



22  working to make it more secure and more safe, but we need 



23  to provide for our children.  We need jobs in our state 



24  and we are, unfortunately, a very poor state.  



25           So if this is something that we can continue to 
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 1  improve on, I think we should limit the amount of 



 2  regulations that are put on this industry.  And I thank 



 3  you for your time.



 4           HEARING OFFICER:  Thank you very much, Ms. Adams.



 5           All right.  Let's go to Anthony Cook.  Mr. Cook, 



 6  I am unmuting you.



 7           MR. COOK:  Hello.



 8           HEARING OFFICER ORTH:  Hello.  If you would 



 9  please -- standard spelling on first and last name.  And 



10  would you raise your right hand?  



11           MR. COOK:  Yes.



12           HEARING OFFICER ORTH:  Do you swear or affirm to 



13  tell the truth?



14           MR. COOK:  Yes, I do. 



15           HEARING OFFICER ORTH:  All right.  I'm starting 



16  your five minutes now.  



17                        ANTHONY COOK,



18      having been first duly sworn or affirmed, gave public 



19      comment as follows:



20              PUBLIC COMMENT BY ANTHONY COOK   



21           MR. COOK:  Okay.  So I'm actually -- currently, I 



22  live in Roswell, so right outside the Permian Basin.  And 



23  I'm a teacher now, but I used to work for Department of 



24  Health for about five years as a health educator and also 



25  as nutritionist.  And I grew up in Carlsbad, so I've grown 
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 1  up there my whole life, been around the whole area.  And 



 2  it's definitely transformed a lot since I've grown up 



 3  there.  



 4           I mean, at nighttime, if you just drive outside 



 5  the city, it's glowing from all the flaring that's going 



 6  on there.  And so it's a huge difference than when I was a 



 7  kid, where you would go out, it's pitch black, you could 



 8  see the Milky Way just 20 minutes outside of town, and now 



 9  that's not really possible.  



10           Although that's just light pollution, that's one 



11  of the many pollutions or problems that we have, but I do 



12  feel like we need stronger regulations on emissions and 



13  emission standards, and also on who is regulating what's 



14  going on.  To me, the way I see it is most of the industry 



15  is self-regulated.  If they spill, they report their 



16  spill.  They report when they clean it up, they write the 



17  report, submit it to Santa Fe or NMED, wherever that 



18  office may be at, and somebody just rubber stamps it.  



19  Nobody actually goes out in the field and says, oh, this 



20  company cleaned up their own spill.  Right?  And the way I 



21  see it is, like, that would be like me self-reporting my 



22  electric bill or my water bill every month.  



23           If they said I went over a certain kilowatt usage 



24  or so many gallons of water, then I would be fined.  Well, 



25  then, I would never go over, right, because I don't want 
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 1  to be fined.  So that's kind of one way I see it.  



 2           Another thing, too, is that we are also the 



 3  cheapest state to drill in, and we have the least amount 



 4  of regulation when it comes to drilling and our bond price 



 5  is also the lowest.  I know someone mentioned that we need 



 6  to reduce regulation, but by increasing regulation and 



 7  increasing bond prices, we, therefore, increase the amount 



 8  of jobs and revenue that we get from oil and gas industry.  



 9           Right now, the bond price for, like, well areas 



10  is like $20,000 and they can drill multiple wells on those 



11  sites, and each well to remediate them could be anywhere 



12  from 40- to 80- or $120,000.  So whatever that $20,000 



13  bond didn't cover, we, the taxpayers, then have to foot 



14  the bill.  So although some people may see it as 



15  detrimental to the industry, they actually enjoy driving 



16  here because it's the cheapest place.  



17           With that, also being said, the Environment 



18  Department doesn't really have any staff to regulate 



19  what's going on, so although we say all of these things on 



20  paper, I would like to see something happen with actual 



21  jobs being put in place, where people want to work and 



22  live in those areas.  Because the cost of living is so 



23  high in Eddy County and Lea County, most of the 



24  Environment Department jobs do not cover the cost of 



25  living in those places.  So most of those workers don't 
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 1  want to work for the Environment Department, they'd rather 



 2  work for the oil and gas industry, where they're going to 



 3  get paid a fair wage.  



 4           So there's multiple factors involved in this 



 5  besides just a piece of paper saying we should increase 



 6  regulation.  We have also got to have the boots on the 



 7  ground to do it.  Another thing that's very upsetting with 



 8  this bill is that when they went from state to state -- I 



 9  mean, not state to state, but city to city, especially in 



10  the Permian and the San Juan Basin, their big push was 



11  public health and protection of public health, yet there 



12  has been zero collaboration with New Mexico Department of 



13  Health or other health agencies or entities.  



14           And New Mexico Environment Department hasn't done 



15  anything to actively address public health issues, where 



16  in the Permian Basin or the Southeast region has the 



17  highest cases of asthma, of ER visits for asthma for 



18  children and adults.  And this was before massive drilling 



19  and increased drilling operations and fracking in the 



20  Southeast region.  So they knew that there were health -- 



21  that there were health disparities in our region, and then 



22  release more volatile organic compounds and things like 



23  that into the air, to pollute the air more, and increase 



24  and exacerbate these problems.  



25           So there's also these health impacts that also 
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 1  have to be addressed and studied, and there should be 



 2  something where people can go and get help for being 



 3  exposed to toxic substances, volatile organic compounds 



 4  and things of that nature, especially produced water.  



 5           Another thing is that produced water can also 



 6  produce polyfluoroalkyl substances, which are considered 



 7  forever substances that never go away.  If anybody would 



 8  like to do research, you could look at Clovis Air -- 



 9  the -- the military base in Clovis, the Air Force over 



10  there did a lot of testing with a fire retardant chemical 



11  that has the PFAS chemical or the forever chemicals, and 



12  now there's tons of ranchers and farmers whose livelihoods 



13  and water is polluted.  So they can't drink the water, 



14  they can't use the livestock, they can't do everything 



15  because it's polluted with a cancerous substance.  This 



16  same substance is in -- 



17           HEARING OFFICER ORTH:  I'm sorry.  Mr. Cook?



18           MR. COOK:  Yes.



19           HEARING OFFICER ORTH:  Your five minutes is 



20  approaching.  Would you wrap up, please?



21           MR. COOK:  Okay.  Yes.  So this same substance, 



22  this forever chemical has also been proven to be present 



23  in produced water, which is actually radioactive waste and 



24  has tons of toxic chemicals and substances in it, which 



25  often gets poured on the ground or isn't correctly 
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 1  disposed of in our region and could contaminate our water 



 2  table.  So, thank you.  



 3           HEARING OFFICER ORTH:  Thank you, Mr. Cook.  



 4           All right.  No one has reached out in the Chat, 



 5  so I believe I've come to the end of public comment for 



 6  today.  There are more than two dozen other opportunities 



 7  for public comment at 9, 1 and 5 each subsequent day of 



 8  the hearing.  Thank you, all.



 9           We'll return at this point to the technical case.  



10  When we broke, we had heard from Mr. Davis.  And I think 



11  if we just have Mr. Davis's questioning, then we can end 



12  for the day if that's all right with everyone.  



13           Ms. Katz, do you have questions of Mr. Davis?  



14  And can we get Mr. Davis back on the screen.  There you 



15  are.



16           MS. KATZ:  Thank you, Madam Hearing Officer.  I 



17  just have a couple of hopefully really quick questions.  



18           CROSS-EXAMINATION OF JEFFREY "RYAN" DAVIS



19  BY MS. KATZ:



20      Q.   So I know that you -- you have -- Mr. Davis, 



21  thank you for your testimony.  I know you've said this in 



22  so many words, but I just wanted to get you to say it one 



23  more time.  So IPANM did not actually suggest any 



24  alternative approaches to the revenue or employee 



25  threshold in the definition, correct?  You just -- you 
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 1  just want it removed, and to go back to the -- the 



 2  prepetition draft stripper well exemption; is that 



 3  correct?



 4      A.   That's correct.



 5      Q.   Okay.  Thank you.  And would you agree that there 



 6  are potential-to-emit thresholds that are included 



 7  throughout the rule in the various provisions, addressing 



 8  specific equipment and processes that would give relief to 



 9  lower-emitting facilities?



10      A.   I do.  I mean, that's one of the reasons that we 



11  originally proposed the leading or removing that 



12  provision.  I would say with the exception of pneumatics, 



13  pneumatics is -- well, and the liquid transfer.  



14  Originally, there was no applicability threshold for 



15  liquid transfer requirements, and all wells are subject to 



16  the pneumatic provision.



17      Q.   Okay.  Thank you, Mr. Davis.  That's all I have.



18      A.   Thank you.



19           HEARING OFFICER ORTH:  Thank you.  Ms. Fox, do 



20  you have questions of Mr. Davis?  



21           MS. FOX:  Thank you, Madam Hearing Officer.  I 



22  do.  



23           CROSS-EXAMINATION OF JEFFREY "RYAN" DAVIS



24  BY MS. FOX:



25      Q.   Hello, Mr. Davis.  My name is Tannis Fox and I 





                                                                     930



 1  represent nine organizations in this proceeding that we 



 2  collectively refer to as Clean Air Advocates.  



 3           Mr. Davis, you submitted direct testimony in this 



 4  proceeding, correct, on behalf of the independents?



 5      A.   That is correct.



 6      Q.   And with that direct testimony, you-all filed 



 7  Exhibit 1, which is your proposed modifications to NMED's 



 8  proposed rules; is that correct?



 9      A.   Yes, ma'am.



10      Q.   And within that Exhibit 1 within your proposed 



11  modifications, you did not propose any amendments to the 



12  small business facility definition, correct?



13      A.   That is correct.



14      Q.   And then you filed rebuttal testimony in this 



15  proceeding, correct?



16       A.  Yes, ma'am.



17      Q.   And then with that rebuttal testimony, the 



18  independents did not file any additional proposed 



19  amendments with that rebuttal testimony, correct?



20      A.   That's correct.



21      Q.   And are you familiar with the EIB's rule at 



22  20.1.302 A 5, which says -- you may not be familiar with 



23  that citation, but are you familiar with the Board's 



24  requirement that requires in any Notice of Intent, if a 



25  party wants to propose recommended modifications to a 
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 1  rule, that the party include that language for recommended 



 2  modifications within the Notice of Intent?



 3      A.   Are you asking whether I was aware of that?  



 4      Q.   Yes.  Are you familiar with that rule of the 



 5  Board's?



 6      A.   Yes.



 7      Q.   In your rebuttal testimony, you mentioned the 



 8  definition of the small -- of small business under New 



 9  Mexico statute, correct?



10      A.   Yes, ma'am.



11      Q.   Which is 50 employees or less, correct?



12      A.   Yes, ma'am.



13      Q.   And the independents have not provided any 



14  economic analysis, have you, on the impact of NMED's 



15  proposed rule on oil and gas operations with 50 employees 



16  or less; is that correct?



17      A.   That is correct.



18      Q.   And you haven't proposed to the Board any 



19  modification to the small business facility definition 



20  that would include that state definition of small 



21  business, correct?



22      A.   Correct.



23      Q.   Then, also in your rebuttal testimony, you 



24  mentioned the former stripper well exemption that appeared 



25  in a draft of NMED's proposed rule in 2020; is that 
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 1  correct?



 2      A.   That is correct.



 3      Q.   In your rebuttal testimony, you don't supply any 



 4  analysis or data or financial analysis for the Board, of 



 5  the impact of NMED's proposed rule on stripper wells, do 



 6  you?



 7      A.   No.



 8      Q.   And nor do you propose any modified language to 



 9  the small business facility definition that would include 



10  stripper wells, correct?



11      A.   Correct.



12      Q.   Then, in your rebuttal testimony, you mentioned 



13  the low PTE exemption that had been in this previous draft 



14  of NMED's proposed rule, correct?



15      A.   Correct.



16      Q.   And you-all don't provide to the Board any 



17  analysis or data or economic analysis of the impact of 



18  NMED's rule on -- you just called it low emitting -- low 



19  emitting facilities, have you?



20      A.   No, ma'am.



21      Q.   And you haven't proposed any modified language to 



22  the small business facility for the Board to consider, 



23  that would include low emitting facilities, correct?



24      A.   Correct.



25           MS. FOX:  Thank you very much.  That's all the 
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 1  questions I have.  



 2           HEARING OFFICER ORTH:  Thank you, Ms. Fox.  



 3  Ms. Paranhos, do you have questions of Mr. Davis?



 4           MS. PARANHOS:  No questions.  No questions, Madam 



 5  Hearing Officer.



 6           HEARING OFFICER ORTH:  All right.  Thank you.  



 7  Mr. Jaynes.  



 8           MR. JOHNSON:  No questions, Madam Hearing 



 9  Officer.



10           HEARING OFFICER ORTH:  Thank you.  And I think 



11  that was you, Mr. Johnson, right?



12           MR. JOHNSON:  Yes, ma'am.  I'm speaking on behalf 



13  of Mr. Jaynes.



14           HEARING OFFICER ORTH:  Right.  I just wanted the 



15  transcript to be clear.  



16           MR. JOHNSON:  Okay.  Thank you.  



17           HEARING OFFICER ORTH:  I don't believe Ms. Devore 



18  is with us.  Mr. Nykiel?



19           MR. NYKIEL:  No questions.  Thank you.



20           HEARING OFFICER ORTH:  Thank you.  Mr. De 



21  Saillan?  



22           MR. DE SAILLAN:  No questions.  Thank you.  



23           HEARING OFFICER ORTH:  Thank you.  Mr. Hiser?  



24           MR. HISER:  No questions.  Thank you.



25           HEARING OFFICER ORTH:  Thank you.  Mr. Janoe said 
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 1  he has no questions.  Mr. Butzier?



 2           MR. BUTZIER: No questions.  Thank you.



 3           HEARING OFFICER ORTH:  Thank you.  Ms. Gutierrez?



 4           MS. GUTIERREZ:  No questions.  Thank you.  



 5           HEARING OFFICER ORTH:  Thank you.  



 6  Mr. Colclasure?



 7           MR. COLCLASURE:  No questions.  Thank you.  



 8           HEARING OFFICER ORTH:  All right.  And 



 9  Ms. Witherspoon.  She may have departed.  



10           All right.  I'm going to turn now to the Board 



11  members for their questions.  In the event you are an 



12  attendee with a question, please reach out through the 



13  Chat and we'll follow-up on it.  



14      EXAMINATION BY THE BOARD OF JEFFREY "RYAN" DAVIS 



15           HEARING OFFICER ORTH:  Madam Chair, do you have 



16  questions of Mr. Davis?  



17           CHAIRPERSON SUINA:  Thank you, Madam Hearing 



18  Officer.  I just have a couple just for clarification in 



19  my head here.  Mr. Davis -- sorry, I don't see you.  There 



20  you are.  Okay.  You had mentioned there was -- you had 



21  mentioned the regulations in Colorado and Pennsylvania -- 



22  or Pennsylvania -- Pennsylvania as having separate regs 



23  for conventional versus unconventional.  And I understand 



24  from Ms. Fox's examination and questioning that there was 



25  no additional language proposed; is that correct?  Just so 
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 1  I have that right in my head?  Related to the 



 2  difference -- related to your statement that -- that these 



 3  two states had different regs where they separated 



 4  conventional versus unconstitutional; is that correct?



 5           MR. DAVIS:  That's correct, regarding the small 



 6  business provision.  We did provide some language that was 



 7  similar to the Colorado approach in pneumatics, which 



 8  we'll get to later, but not regarding the small business.



 9           CHAIRPERSON SUINA:  Okay.  And thank you for that 



10  clarification.  And in that discussion you had earlier, 



11  you had talked about, you know, the difference between a 



12  conventional and unconventional well.  I think Mr. Rose 



13  asked for additional explanation for all of us on the 



14  Board.  By chance, do you have a percentage in New Mexico 



15  what the -- what the breakdown is between conventional and 



16  unconventional?



17           MR. DAVIS:  I don't off the top of my head.  I 



18  would say the majority of the wells classified as stripper 



19  wells would fall into the legacy or conventional side of 



20  things, but I don't know the exact number of what's 



21  unconventional in the state.



22           CHAIRPERSON SUINA:  Okay.  Thank you for that.  



23  And one more question regarding that, even though I know 



24  there was no additional language proposed, but I just want 



25  to have this correct in my head.  So with unconventional 
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 1  wells versus conventional wells, along the line of why 



 2  other states have different -- you know, separate 



 3  regulations that separate the two, do you see any 



 4  additional emissions coming from conventional wells?  Or 



 5  what's the difference between maybe potential emissions 



 6  from both types of wells?



 7           MR. DAVIS:  So it varies from well to well, but I 



 8  would say in general, most of your conventional or 



 9  stripper-type wells are going to be operated at lower 



10  pressure, so -- and lower throughput to the tank, so I 



11  think it's safe to assume that the emissions from those 



12  wells would be -- would be less than those of the higher 



13  producing, higher pressure-type wells.



14           CHAIRPERSON SUINA:  Okay.  So just -- again, just 



15  so I have it, so you're saying that those conventional 



16  wells probably emit less?



17           MR. DAVIS:  Correct.



18           CHAIRPERSON SUINA:  Okay.  All right.  Thank you 



19  so much.  I appreciate that and thank you so much for your 



20  testimony.  



21           MR. DAVIS:  Thank you.



22           HEARING OFFICER ORTH:  Thank you, Madam Chair.  



23  Vice-Chair Trujillo-Davis, do you have questions of 



24  Mr. Davis?  



25           VICE-CHAIR TRUJILLO-DAVIS:  I do.  Thank you.  
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 1  Can you hear me okay?  



 2           MR. DAVIS:  Yes, ma'am.



 3           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Great.  Thank 



 4  you, Mr. Davis, for your testimony.  I have to agree with 



 5  you on the point, after listening to your testimony, that 



 6  I would think that Merrion Oil and Gas would be a small 



 7  business based on your explanation of them, so I do find 



 8  that point kind of interesting.  And I wanted to kind of 



 9  flesh out your -- your statements about the well-by-well 



10  examination when you're looking at costs per well for 



11  implementation of the rule.  



12           And it seems as we've gone through this day, and 



13  a lot of the testimony, that there's a perception that 



14  there's a big pot of money as far as profit, and then that 



15  profit is -- could easily be distributed back to the wells 



16  evenly for implementation of the rule.  Is that the way 



17  you understand that it is being presented?  Because that's 



18  the way I'm understanding it.  



19           MR. DAVIS:  Yeah, I would say that's my 



20  perception of the discussions that have taken place.  And 



21  that's one thing that I was trying to illustrate there, 



22  that that is not the way that we do business.  We run 



23  economics on the individual wells.  And so, you know, that 



24  well's future revenue or cash flow needs to support the 



25  expenditure that we're going to make.  If not, then we 
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 1  would plug and abandon and reclaim the site if the future 



 2  revenue doesn't justify the investment on that asset.



 3           VICE-CHAIR TRUJILLO-DAVIS:  So if an individual 



 4  well cannot support the cost of the rule implementation, 



 5  then it's likely that you'll just plug and abandon it?



 6           MR. DAVIS:  That's correct.



 7           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  So that's 



 8  where you were making the statement -- and I have so many 



 9  notes here, I don't seem to see it, but I think you were 



10  making a statement along the lines of early abandonment of 



11  some of these wells.  So that's where you were getting 



12  that from?



13           MR. DAVIS:  Yes, ma'am.  A lot of these stripper 



14  wells or legacy-type producers are at the end of their 



15  decline, so they're relatively flat.  There's quite a bit 



16  of reserves to be recovered over, you know, many years, 



17  and so I was referring to the premature abandonment of 



18  those.  There's still recoverable reverses associated with 



19  those wells, but in an instance where the cost of 



20  compliance overburdens those wells, we would prematurely 



21  plug and abandon and leave that resource in the ground.  



22           VICE-CHAIR TRUJILLO-DAVIS:  Do you think that 



23  stripper wells are worth operating if they're toward the 



24  end of their life?



25           MR. DAVIS:  There are many, many companies that, 
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 1  you know, they -- they have a business around operating 



 2  stripper wells.  You know, they're sometimes intermixed 



 3  with the term marginal wells, so their margin is much 



 4  lower, but smaller companies with lower overhead are able 



 5  to continue to operate those and -- and be profitable at 



 6  doing so.  It's just the margins associated with that 



 7  are -- are lower.



 8           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Thank you for 



 9  that.  That's insightful.  And I did note that you 



10  didn't -- or I'm sorry -- IPANM did not submit a proposal 



11  for the language change to this portion of the rule, but 



12  you did mention Colorado and Pennsylvania's kind of take 



13  on this portion of it.  



14           And maybe you can't answer this question, but if 



15  you-all had made a recommendation, is there one of those 



16  states or a combination of those that you would have 



17  recommended?



18           MR. DAVIS:  Yeah, it's kind of a long answer, but 



19  I would say I like Pennsylvania's approach and where they 



20  separate the two, you know, the conventional versus 



21  unconventional.  



22           Colorado tends to have more of a 



23  provision-specific relief in terms of low producers, and 



24  that is something that we proposed in pneumatics, was 



25  following a similar approach that Colorado had, in terms 
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 1  of providing relief for folks that operate low-producing 



 2  wells.  And our original approach was supporting NMOGA's 



 3  position in striking the small business provision and 



 4  definition, because we didn't feel like it provided the 



 5  necessary relief.



 6           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Thank you 



 7  again, Mr. Davis.  I don't have any more questions.



 8           HEARING OFFICER ORTH:  Thank you, Vice-Chair.  



 9  Member Cates, do you have questions?



10           BOARD MEMBER CATES: No questions here.  Thank 



11  you.



12           HEARING OFFICER ORTH:  Thank you.  Member Bitzer, 



13  do you have questions?  



14           BOARD MEMBER BITZER:  No questions.  Thank you .



15           HEARING OFFICER ORTH:  Thank you.  Member Garcia?



16           BOARD MEMBER GARCIA:  Yes, I just have a couple 



17  of questions.  You mentioned that you wanted the exemption 



18  put back in for stripper wells.  Do you have -- do you 



19  have a ballpark figure of how much -- what percentage of 



20  the wells in New Mexico are stripper wells -- would be 



21  classified as stripper wells?



22           MR. DAVIS: I've looked at that in the past.  I 



23  believe by well count, there's 30-, 31,000 stripper wells 



24  and 39 nonstripper -- or sorry, that's a percentage -- a 



25  little over 19,000 nonstripper wells, and that's 61 
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 1  percent and 39 percent.



 2           BOARD MEMBER GARCIA:  All right.  And then one 



 3  other question is, I believe in Ms. Kuehn's testimony, she 



 4  mentioned that the small business exemption would be about 



 5  15 percent of the total number of companies, which 



 6  represents about 82 companies.  That would be with the ten 



 7  employees limit, so it sounds like you-all are suggesting 



 8  50 employees be the limit instead of ten.  



 9           And do you know how many more companies would be 



10  included in that exemption?  Do you have an idea if it 



11  were 50?



12           MR. DAVIS:  I do not.  That was one part of the 



13  analysis that I was unable to follow from the Department's 



14  standpoint.  And that's one of the reasons that I just 



15  made the general reference to the Small Business Relief 



16  Act, because I wasn't sure how they determined the ten 



17  employee cut-off, and so I do not know what that would 



18  look like if you raised it to 50.



19           BOARD MEMBER GARCIA:  Thank you very much.  



20  That's all I have.  .



21           HEARING OFFICER ORTH:  Thank you.  Member Honker, 



22  do you have questions of Mr. Davis?



23           MEMBER HONKER:  Member Garcia asked my question, 



24  so I have no questions.  Thank you.



25           HEARING OFFICER ORTH:  All right.  Thank you, 
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 1  Madam Chair, we're coming back to you.  



 2           CHAIRPERSON SUINA:  Thank you, Madam Hearing 



 3  Officer.  I just have one follow-up question to 



 4  Vice-Chair's line of questioning.  So can you just remind 



 5  me why -- why IPANM did not propose additional language 



 6  that -- that, you know, for -- related to either the 



 7  Colorado or the Pennsylvania regarding small business, and 



 8  the separation between conventional and unconventional?



 9           MR. DAVIS:  So I think it would be difficult in 



10  this context to separate the two, just in the way that 



11  this regulation is set up.  And -- and we felt like the 



12  original preproposal language or structure accomplished 



13  that same goal, in terms of -- of moving, you know, back 



14  to a well's production or potential to emit.  We had 



15  engaged with the Department, and they had indicated they 



16  wanted some feedback, but it seemed to be within the 



17  context of their structure, which we found just very 



18  difficult to be able to -- to provide any feedback there 



19  or to make that workable.  So that's one of the reasons 



20  that we did not provide those changes there.



21           CHAIRPERSON SUINA:  Great.  Thank you for that 



22  clarification.  



23           HEARING OFFICER ORTH:  All right.  Thank you, 



24  Madam Chair.  



25           Mr. Rose?  
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 1           MR. ROSE:  I have no questions of this witness, 



 2  Madam Hearing Officer.  That -- that completes our 



 3  testimony and I assume he can be excused until the next 



 4  time he has to testify.



 5           HEARING OFFICER ORTH:  Yes.  



 6           MR. ROSE:  Which, hopefully, will be sometime 



 7  this week, but we'll see.



 8           HEARING OFFICER ORTH:  All right.  Thank you very 



 9  much, Mr. Davis, for your testimony, and thank you, 



10  Mr. Rose.  



11           So let's see.  I did note that Mr. Hernandez 



12  actually joined us.  I hadn't, you know, wanted to 



13  necessarily go to another witness unless the Board and 



14  court reporter were willing.  



15           Mr. Johnson, could you tell us whether maybe 



16  Mr. Hernandez's presentation would be a lengthy one.



17           MS. KATZ:  Madam Hearing Officer, sorry.  We 



18  still have surrebuttal from Ms. Day and Mr. Palmer and 



19  Ms. Kuehn.  



20           HEARING OFFICER ORTH:  Oh, I'm very sorry.  We 



21  did need to loop back to Ms. Day.



22           MS. KATZ:  Yes.



23           HEARING OFFICER ORTH:  I'm sorry, Mr. Johnson.  



24  And sorry to Mr. Hernandez if he had hoped to speak today.  



25           Ms. Katz?  
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 1           MS. KATZ:  Thank you.  The Department calls back 



 2  Susan Day, Brian Palmer and Elizabeth Bisbey-Kuehn.  So 



 3  I'll start with Ms. Day, who is being quite the trooper.  



 4     SUSAN DAY, ELIZABETH BISBEY-KUEHN AND BRIAN PALMER



 5       having been previously duly sworn, were recalled, 



 6       examined and testified as follows:



 7           SURREBUTTAL EXAMINATION OF SUSAN DAY, 



 8           ELIZABETH BISBEY-KUEHN AND BRIAN PALMER



 9  BY MS. KATZ:



10           MS. KATZ:  Ms. Day, can you summaries the issues 



11  raised in the direct testimony and rebuttal on the small 



12  business definition from the other parties?



13           MS. DAY:  Yes.  In their direct testimony, both 



14  NMOGA and IPANM proposes to remove section 20.2.50.125 in 



15  its entirety.  And both parties stated that they were 



16  unaware of any companies in New Mexico that would meet the 



17  thresholds in the definition of small business facility in 



18  Section 20.2.50.7. 



19           IPANM also stated its preference that NMED 



20  restate -- sorry, reinstate the exemptions for 



21  low-producing and low-PTE facilities, as proposed in the 



22  prepetition draft rule that NMED released for public input 



23  in July of 2020.  In their rebuttal, IPA -- IPANM 



24  recognized the Department's efforts to provide appropriate 



25  relief for small businesses and prevent the premature 
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 1  abandonment of marginal wells.  They also acknowledge that 



 2  the small business definition may provide relief, but only 



 3  for very small operators.  



 4           Their concern is that an operator could find 



 5  itself qualifying as a small business one year and not the 



 6  next due to the uncertainty in commodity prices.  



 7  Additionally, they state that the NMED analysis for the 



 8  small business facility threshold only considered 



 9  operators with wells that overall on average, could not 



10  support the cost of compliance.  



11           Finally, they restate their preference that NMED 



12  reinstate the exemptions for low-producing and low-PTE 



13  facilities as proposed in the prepetition draft rule that 



14  NMED releases for public input in July of 2020.  



15           On page 4 of his rebuttal, Ryan Davis of IPANM 



16  states -- says that well production and PTE are better 



17  measures to ensure the necessary relief, but does not 



18  recommend specific limits.  In response to that, I'd just 



19  like to point out that the rule has PTE limits for many of 



20  the sections, and those limits in some cases were revised 



21  based on industry testimony.  



22           I'd also point out that no production limits were 



23  recommended by IPANM or NMOGA.  On page 6 of his rebuttal, 



24  Ryan Davis appears to be recommending that the Board 



25  consider a small business definition of 50 or less 





                                                                     946



 1  employees based on the New Mexico statutes -- excuse me -- 



 2  then he cites in his testimony.  Specifically, definition 



 3  E reads "small business means a business entity, including 



 4  its affiliates that is independently owned and operated 



 5  and employs 50 or fewer full-time employees."  



 6           We did an analysis of the 50 employee or less 



 7  definition, and found that 324 of the global ultimate 



 8  parent companies that had revenue employment and well 



 9  production data in our analysis, of those, 274 global 



10  ultimate parent or 85 percent would have less than 50 



11  employees.  And this 85 percent of global ultimate parent 



12  companies were associated with about 19,000 wells, or 



13  about 40 percent of the wells in the analysis, and 



14  represents 4.7 billion dollars in oil and gas value, or 



15  about 28 percent of the value of the wells in the 



16  analysis.  



17           And this is -- this is really the same 



18  unacceptable impact as the stripper well exemption.



19           MS. KATZ:  Thank you.  And Ms. Day, what is your 



20  response to IPANM's concerns that operators could move in 



21  and out of qualifying as a small business from one year to 



22  the next due to uncertainty in commodity prices?



23           MS. DAY:  In the context of this rulemaking, it's 



24  appropriate to take a snapshot of the industry to profile 



25  the affected universe.  There are always going to be 
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 1  economic fluctuations.  Not even considering commodity 



 2  prices, production can also be variable.  Moreover, for 



 3  federal rulemaking, it's standard practice to pick a 



 4  snapshot of conditions in the regulated industry or 



 5  industries when estimating compliance costs and small 



 6  business impacts.



 7           MS. KATZ:  Thank you.  Ms. Kuehn, are there 



 8  examples of statutes and regulations that use small 



 9  business definitions based on revenue and employment?



10           MS. BISBEY-KUEHN:  I'm sorry.  That's what I 



11  discussed in my previous testimony, that both the Clean 



12  Air Act and New Mexico's Construction Permit Fee 



13  Regulation do contain definitions of small business and 



14  both definitions contain an employee threshold and an air 



15  pollutant threshold to qualify.  These definitions are 



16  used in compliance assistance and a reduction in the 



17  permit fees.



18           MS. KATZ:  Okay.  Thank you.  



19           Mr. Palmer, can you respond to Mr. Davis's 



20  testimony that NMED's proposed threshold for small 



21  business facility did not account for the cost of 



22  pneumatics?



23           MR. PALMER:  Yes.  Mr. Davis is correct that 



24  those costs were not included in the estimated cost per 



25  operator in the example facility that Ms. Kuehn described 
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 1  earlier.  If you look at the data that are included in 



 2  exhibit -- NMED'S Exhibit 095, which is our pneumatics 



 3  cost spreadsheet, you can look at that in the Permian 



 4  Basin on a per-well basis, the annual cost would be about 



 5  $460 at a site with electricity, or $850 at a site without 



 6  electricity.  In the San Juan Basin, the cost per well 



 7  would be about $2,300 dollars at site with electricity, 



 8  and the annual cost to the well per well at a site without 



 9  electricity would be about $4,200.  



10           And we'll get into those costs, I'm sure, a lot 



11  more when we talk about the pneumatics section of the 



12  rule, but that's just it for an order of mag, just to give 



13  the Board some sense of what those costs would be.



14           MS. KATZ:  And so, did you do any estimates with 



15  those costs?



16           MR. PALMER:  Yeah, it would change the -- it 



17  would change the cost from -- of the example facility, on 



18  average, by about $2,000 per facility.  So probably from 



19  about $38,000 per facility, to probably about 40-, $42,000 



20  per facility.



21           MS. KATZ:  Okay.  And how many companies would 



22  that change -- that estimated change affect with -- 



23  (unintelligible.)



24           MR. PALMER:  I think it would move the number of 



25  facilities on that revenue threshold analysis by only two 
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 1  or three facilities, based on the data that we have in the 



 2  spreadsheet.



 3           MS. KATZ:  Okay.  Thank you.  That's all I have.



 4           HEARING OFFICER ORTH:  All right.  Thank you, 



 5  Ms. Katz, Mr. Palmer and Ms. Kuehn, Ms. Day.  



 6           Ms. Fox, do you have questions of this panel?  



 7           MS. FOX:  No.  Thank you, Madam Hearing Officer.  



 8           HEARING OFFICER ORTH:  Ms. Paranhos?



 9           MS. PARANHOS:  No questions, Madam Hearing 



10  Officer.



11           HEARING OFFICER ORTH:  Thank you.  Mr. Johnson?



12           PROFESSOR PACYNIAK:  No questions from CCP and 



13  NAVAEP, Madam Hearing Officer.



14           HEARING OFFICER ORTH:  And that was Professor 



15  Pacyniak.  All right.  Thank you.  



16           I don't believe we have Ms. Devore with us.  



17  Mr. Nykiel?  



18           MR. NYKIEL:  No questions.  Thank you.



19           HEARING OFFICER ORTH:  Thank you.  Mr. De 



20  Saillan?  He may have stepped away.  Mr. Hiser?  



21           MR. HISER:  No questions, but with thanks to our 



22  London correspondent for staying up through this.  



23           HEARING OFFICER ORTH:  Yes.  Mr. Rose?  



24           MR. ROSE:  No questions, but I'll engage 



25  Mr. Palmer perhaps later on pneumatics, later this week.  
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 1  Hopefully not later today.  



 2           HEARING OFFICER ORTH:  All right.



 3           MR. ROSE:  So I think he was correct, that that's 



 4  where that debate will happen.



 5           HEARING OFFICER ORTH:  All right.  Thank you.  



 6  Mr. Janoe said he didn't have any questions.  Mr. Butzier?  



 7           MR. BUTZIER:  Madam Hearing Officer, the only 



 8  question I have is for you, which is, are we going to hear 



 9  from Smitherman on this subject or no?  



10           HEARING OFFICER ORTH:  Mr. Hiser?



11           MR. HISER:  I would be -- given the late hour, 



12  I'd be happy to chat with my client and see if we have 



13  anything to say about it, and then maybe we'd just touch 



14  on it tomorrow.  It's very brief.



15           HEARING OFFICER ORTH:  All right.  Let me finish 



16  with the round of questioners here.  Ms. Gutierrez?



17           MS. GUTIERREZ:  No questions.



18           HEARING OFFICER ORTH:  Thank you.  Let's see.  



19  Mr. Colclasure?



20           MR. COLCLASURE:  No questions.  Thank you.



21           HEARING OFFICER ORTH:  And Ms. Witherspoon?  No.  



22  All right.  



23           I'm going to turn to the Board.  In the event you 



24  are an attendee and have a question, please reach out 



25  through the Chat.  
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 1           EXAMINATION BY THE BOARD OF SUSAN DAY, 



 2           ELIZABETH BISBEY-KUEHN AND BRIAN PALMER



 3           HEARING OFFICER ORTH:  Madam Chair, do you have 



 4  questions of this panel?



 5           CHAIRPERSON SUINA:  I have no questions at this 



 6  time.  Thank you, Madam Hearing Officer.



 7           HEARING OFFICER ORTH:  Thank you.  Vice-Chair 



 8  Trujillo-Davis, any questions?  



 9           VICE-CHAIR TRUJILLO-DAVIS:  I have a couple of 



10  questions, and I apologize if I'm asking the same thing.  



11  I realize that at this time in the day, my brain and all 



12  of these numbers flying across, are starting to mesh.  



13           So the 50 employees per -- or we were talking 



14  about the smalls business cut-off, 50 employees versus 10 



15  employees.  I think the question is for Ms. Day.  Is that 



16  50, when you -- when you applied the constraint of 50 



17  employees, was that 50 employees and a $250,000 revenue, 



18  or was that 50 employees and based on an average revenue 



19  of what a company with 50 employees would make?  



20           MS. DAY:  I was just looking at the revenue data 



21  reported in Dunn & Bradstreet for the global ultimate 



22  parents in the analysis, that actually had revenue, 



23  employment and well production data.  So it's just -- it's 



24  just those qualifying global ultimate parents over-arrayed 



25  by their employment data, and then counting the number 
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 1  that have 50 or fewer employees.



 2           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  And I think 



 3  you said the number didn't change drastically from 10 to 



 4  50 employees, and how many businesses were able to 



 5  qualify?



 6           MS. DAY:  I did not say that.  I believe that 



 7  there was -- that Mr. Palmer might have been talking about 



 8  there being not much difference when he included the cost 



 9  of the pneumatics.



10           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  So maybe 



11  that's a better question.  Does the number of qualifying 



12  businesses change drastically when you look at 10 versus 



13  50?



14           MS. DAY:  The -- the number of global ultimate 



15  parents that are less than ten -- have less than ten 



16  employees -- ten or less employees, is just one part of 



17  the small business facility definition.  It also has that 



18  $250,000 revenue threshold.  So that -- the number that 



19  has been raised by Ms. Kuehn included both of those 



20  pieces.  The number that I talked about was -- was not 



21  looking at a revenue threshold in addition to employment 



22  threshold.



23           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Okay.  Thank 



24  you for clarifying that.  And I'm switching subjects a 



25  little over -- yeah, subjects a little bit here.  
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 1           But Mr. Palmer, I think you said that the cost of 



 2  per well was up to $4,400 per well for implementation.  



 3  Did I get that correct?



 4           MR. PALMER:  That is -- that is the average cost 



 5  to retrofit pneumatics per well in the San Juan Basin at a 



 6  site without electricity.



 7           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  I have to 



 8  admit, given my experience, that number seems kind of low.  



 9  So I'm just curious what that includes.  Is that just 



10  parts and installation, mileage?



11           MR. PALMER:  Let me clarify; that is the 



12  annualized cost.  So that's not the -- that's not the -- 



13  that's not the total cost.  That is just the annualized 



14  cost.



15           VICE-CHAIR TRUJILLO-DAVIS:  Okay.  Could you 



16  explain that a little further?



17           MR. PALMER:  The annualized versus the total 



18  cost?  



19           VICE-CHAIR TRUJILLO-DAVIS:  Yeah.  



20           MS. DAY:  We went back and forth on this, too.



21           MR. PALMER:  I know.  Yes, when we talk about the 



22  economics and there will be -- 



23           MS. KATZ:  Yeah.  



24           MR. PALMER:  Pneumatics will be a huge -- I'm 



25  sure, a big subject of testimony later, and so -- 
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 1           MS. KATZ:  Yes.  I was going to suggest Madam 



 2  Trujillo -- Member Trujillo-Davis, that those costs and 



 3  all of the pneumatics stuff are going to be very 



 4  extensively covered, and so maybe that could be targeted 



 5  at that time, just to not go down that rabbit hole 



 6  tonight.  



 7           VICE-CHAIR TRUJILLO-DAVIS:  No, that's fair.  



 8  Thank you.  Yes, thank you for indulging my questions 



 9  there.  I don't have any more.  



10           HEARING OFFICER ORTH:  All right.  Thank you.  



11  Member Cates?  



12           BOARD MEMBER CATES:  No questions here.  Thank 



13  you.



14           HEARING OFFICER ORTH:  Member Bitzer?



15           BOARD MEMBER BITZER:  No questions.  Thank you.



16           HEARING OFFICER ORTH:  Thank you.  Member Garcia?



17           BOARD MEMBER GARCIA:  No questions.  Thank you.  



18           HEARING OFFICER ORTH:  Thank you.  And Member 



19  Honker?



20           BOARD MEMBER HONKER:  No questions.  Thank you.



21           HEARING OFFICER ORTH:  Thank you.  Ms. Katz, did 



22  any of the questioning prompt redirect for you?  



23           MS. KATZ:  No, I think we can leave it there.  



24  Thank you, Madam Hearing Officer.



25           HEARING OFFICER ORTH:  All right.  Thank you very 
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 1  much.  Thank you, all of you.  So this panel for this 



 2  topic is done.  And Ms. Day, I hope you're able to get 



 3  some rest.



 4           MS. DAY:  Thank you.  



 5           HEARING OFFICER ORTH:  Thank you.  Let's bring -- 



 6  let's see -- was it Mr. Hiser back on?  



 7           MR. HISER:  Yes, Madam Hearing Officer.  



 8           HEARING OFFICER ORTH:  For a discussion of 



 9  whether it would be a good time to bring on 



10  Mr. Smitherman.



11           MR. HISER:  We certainly can.  Our position is 



12  more or less the same as what you heard from IPA, but it's 



13  after -- it's after 6, I don't know if you wanted to 



14  continue or not.



15           HEARING OFFICER ORTH:  Right.  No, I'm not 



16  insisting, just -- just wondering.  



17           Then, can we take a few moments, please, just to 



18  discuss the schedule for tomorrow?  We don't have a lot of 



19  public comment at 9 a.m.  We do have some, but not a lot.  



20           And then my memory is, we can certainly go to 



21  Mr. Smitherman, and then we were going to go to -- was it 



22  ozone attainment and then the engines and turbines?  



23           MR. HISER:  I believe that we have a modeling 



24  expert yet from EDF that we need to cover.



25           HEARING OFFICER ORTH:  That was Thompson?  
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 1           MR. HISER:  Yes.



 2           HEARING OFFICER ORTH:  Okay.  That's right.



 3           MS. KATZ:  We have already done Ozone Attainment 



 4  Initiative.  



 5           HEARING OFFICER ORTH:  I'm sorry.  Excuse me.  So 



 6  we were going to engines and turbines?  



 7           MR. HISER:  I think it would be general 



 8  provisions and definitions next.



 9           MS. KATZ:  Yes, definitions -- sorry.  Yeah, 



10  Topic 21, definitions; and then Topic 22, which is general 



11  provisions -- or sorry, applicability; Topic 23, which is 



12  general provisions; and then 24, which is engines.



13           HEARING OFFICER ORTH:  All right.  So we have a 



14  little ways to go before we get to engines and turbines.  



15  I just got overly excited.  All right.  



16           So is that sufficiently clear for the Board 



17  members for your preparation for tomorrow?  We'll hear 



18  some public comments, briefly from Mr. Smitherman, from 



19  Thompson, and then going to Topics 21, 22, 23 and then the 



20  big one is 24.



21           MR. HISER:  I do see Ms. Paranhos and I don't 



22  know if she perhaps has a concern for her witness's 



23  availability.  



24           MS. PARANHOS:  Just on the screen, just because 



25  you did mention Dr. Thompson earlier, but I think we're 
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 1  clear now that she'll go after Mr. Smitherman tomorrow, so 



 2  that's terrific.



 3           HEARING OFFICER ORTH:  All right.  Great.  And 



 4  that will be fairly early in the morning.  



 5           Well, if that's all for today, thank you all very 



 6  much.  And we'll see you tomorrow morning at 9.  



 7           (Proceedings adjourned on September 22, 2021, at 



 8  6:04 p.m.)
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