Re-Opening of Deliberations

5/27/2022 EIB Ozone Hearing
1 3
1 STATE OF NEW MEXI CO 1 CHAlI RPERSON SUI NA:  Good norning, everyone. |
ENVI RONVENTAL - | MPROVEMENT  BOARD 2 hope everybody is doing well. It looks Iike we have a
2 . . .
3 No. EIB 21-27 (R) 3 quorum and I'd like to get the neeting started, and if we
4 4 can to do a -- start the neeting. Mybe, Ms. Jones, could
In the Matter of: 5 you do a roll-call just to see who is all here?
5 6 ADM NI STRATOR JONES: Yes, ma'am Beginning with
PROPOSED NEW REGULATI ON
6 20.2.50 NVAC - O | and Gas Sector 7 Menber Bitzer, are you present?
Ozone Precursor Pollutants 8 BOARD MEMBER BI TZER® | am i ndeed.
7 9 ADM NI STRATOR JONES:  Menber Cat es?
8
9 TRANSCRI PT OF PROCEEDI NGS 10 BOARD MEMBER CATES: Yes.
10 BE | T REMEMBERED that on the 27th day of My, 2022, 11 ADM NI STRATCR JONES:  Menber Duvall is not with
11 this matter canme on for Deliberations and Decision on the 12 us.
12 virtual WebEx platf bef PHOEBE SUI NA, Chai .
virtua : platform before a!rperson 13 Nenber Gar ci a?
13 for the Environnmental |nprovenent Board, commencing at the
14 hour of 9:00 a.m 14 BOARD MEMBER GARCIA:  Yes. Here.
15 15 ADM NI STRATOR JONES: Member Honker ?
1? 16 BOARD MEMBER HONKER | am here.
18 REPORTED BY: 17 ADM NI STRATOR JONES: Vice-Chair Trujillo-Davis.
19 THERESA E. DUBO' S, RPR, NM CCR #29 18 VI CE-CHAIR TRUJILLO-DAVIS: Here, present.
ALBUQUERQUE COURT REPCRTI NG SERVI CE, LLC 19 ADM NI STRATOR JONES: There you are.
20 3150 Carlisle Boul evard, Northeast ) .
. 20 And Chair Suina?
Suite 104
21 Al buquer que, New Mexico 87110 21 CHAI RPERSON SUI NA:  Here.
(505) 806- 1202 22 ADM NI STRATOR JONES: Madam Chair, you have a
;2 Abgcrs@mai | . com 23 quorum
24 24 CHAI RPERSON SUI NA:  Thank you so nuch. |
25 25 appreciate that, Ms. Jones. So, the next we have on our
2 4
1 APPEARANCES 1 agenda -- Ms. Jones, would you be able to put the agenda
2 up on the screen for ne?
c ; .
, For the Environnental |nprovenent Board: 3 NI STRATOR JONES:  Counsel Sol oria, do you
PHOEBE SUI NA, Chai r per son 4 have the agenda handy? Oherwise, | can dig it out and
4 AVANDA TRUJI LLO- DAVI S, Vi ce- Chai r per son 5 share it.
BARRY BI TZER, Board Menber 6 M5. SOLORIA: | can do that. Just give ne one
5 KARL CATES, Board Menber .
7 moment to pull it up.
KAREN GARCI A, Board Menber
6 W LLI AM HONKER  Board Menber 8 ADM NI STRATOR JONES: Thanks. We've got her cued
7 Hearing Oficer: 9 up already to share screen.
8 FELICI A ORTH, ESQ 10 CHAI RPERSON SUINA:  Great. | just wanted to make
9 Counsel For the EIB: . .
. 11 sure we're all on the same page with our agenda. This
10 KARLA SOLARI A, Commi ssi on Counsel
Ofice of the Attorney General 12 norning, fellow Board nenbers, | have a pressing neeting
11 P. O Box 1508 13 later or -- later this norning. And so | wanted -- as
Santa Fe, New Mexico 87504 14 we're on agenda item nunber 2, approval of the agenda, |
12 ksol ori a@nmag. gov . )
L L. 15 was asking -- | wanted to see if the fell ow Board nenbers
13 PAMELA JONES, Conmi ssion Admi ni strator
14 16 would be willing to nove up EIB 21-27. That would be
15 REPORTER S CERTI FI CATE 57 17 agenda itens 11 and 12, and nove those above currently
16 18 agenda item nunber 5.
17
18 19 | have a pressing neeting regarding the wildfires
19 20 and sone of the nonsoon preparations that are needed for
20 21 New Mexi can communities this norning. And so | was
21 22 wondering if that woul d be possible.
22
23 23 Ms. Soloria, | just wanted to reach out to you,
24 24 is that -- is that -- is that appropriate if I -- if |
25 25 propose that?
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1 MS. SOLORIA: VYes, that's fine. |It's at the 1 CHAI RPERSON SUI NA:  Thank you so nuch, Ms. Jones.

2 Board's pleasure if you want to reorder the agenda itens, 2 Appreciate that.

3 just have that discussion and then we'll nove forward. 3 (O f the record discussion.)

4 CHAI RPERSON SUINA:  kay. So | look to the Board 4 CHAI RPERSON SUINA: W th that, | guess we'll go

5 and get your thoughts about ny -- ny request and see what 5 to the first discussion itemon our agenda and that is now

6 you think. 6 noved up for EIB 21-27.

7 BOARD MEMBER HONKER:  Fine with ne. 7 Ms. Soloria, | think -- | think you' re up.

8 VI CE-CHAIR TRUWILLODAVIS: It's good with ne. 8 MS. SCLORIA:  Yes, thank you, Madam Chair.

9 Do we need to naeke a notion to reorder the agenda itens? 9 So you all have received the Statenent of Reasons
10 MS. SOLORIA:  Yes, you can nake a notion and then 10 that was to be put together with the assistance of Hearing
11 do a quick vote and then we'll proceed fromthere. 11 Oficer Oth. It reflects your decision -- deliberations
12 VI CE-CHAIR TRUWILLO DAVIS: kay. | can neke 12 and decisions in the ozone rul emaking -- Qzone Precursor
13 that motion. Is it just items 10 and 11 that we would 13 Rul emaking EIB 21-27. In conpiling the Statenent of
14 want to nove up? 14 Reasons there were just a fewitens that we -- the Board
15 CHAI RPERSON SUINA: It would be 11 and 12 on the 15 just didn't address during their deliberations. And so,
16 agenda that we have on the screen. 16 for the sake of conpleteness, dotting our I's, crossing
17 VICE-CHAIR TRUJILLO-DAVIS: |'msorry, | couldn't 17 our T's, we're going to do a limted reopening of those
18 see 12 down there. Ckay. So |'mgoing to go ahead and 18 deliberations so you all can address those matters and
19 neke the notion that we reorder our agenda itens for 19 neke sure the Statement of Reasons is as conplete as we
20 today's neeting on 5/27/22, noving items number 11, EIB 20 can get it.

21 21-27 and nunber 12, EIB 21-27 to the top of the list. W 21 So | am-- | took the liberty of outlining those
22 can nmake themitemnnunbers 5 and 6 if that's -- does that 22 issues that are outstanding, and ny intention is to just
23 suffice for a notion? 23 wal k you through those. And then, if there's any further
24 MS. SOLORIA:  Yes. 24 discussion on those natters, you all are free to have
25 VI CE- CHAI R TRUI LLO DAVIS:  Ckay. 25 that, and we'll have that all on the record. And then

8

1 BOARD MEMBER BI TZER: |'Il| second that. 1 we'll take a series of votes just to neke sure that,

2 CHAI RPERSON SUI NA:  Thank you so nuch. Is there 2 again, the Statement of Reasons accurately and faithfully

3 any further discussion regarding the notion? 3 reflects the Board' s decision meking.

4 And if not, Ms. Jones, would you nind doing a 4 And we are on the record. Ms. DuBois, you are

5 roll-call vote. 5 good to go?

6 ADM NI STRATOR JONES: Yes. | just want to 6 COURT REPORTER: (Noddi ng head.)

7 confirmthe second; was that you, Menber Bitzer? Did you 7 M5. SOLORIA: Geat. So let ne share -- if | can

8 get in before Menber Honker? 8 find it, | just want to put the draft on the screen

9 BOARD MEMBER Bl TZER:  (Noddi ng head.) 9 because | think it will be easier to follow al ong that
10 ADM NI STRATOR JONES: Ckay. So the vote on the 10 way.

11 amended agenda for this norning, Menber Bitzer, how do you 11 BOARD MEMBER HONKER: So are we | ooking at the
12 vote? 12 highlighted in green itens?

13 BOARD MEMBER BI TZER: | vote yes. 13 MS. SOCLORIA:  Yes. Yes, Menber Honker. And let
14 ADM NI STRATOR JONES: Menber Cates? 14 me pull it up. GCkay. Can you all see that? Geat.

15 BOARD MEMBER CATES: Yes. 15 CHAI RPERSON SUI NA:  Yes, Ms. Soloria.

16 ADM NI STRATCR JONES: Menber Garci a? 16 MS. SOLORIA: kay. So the first item-- and,

17 BOARD MEMBER GARCI A1 Yes. 17 again, just to preface this, the parties -- the Departnent
18 ADM NI STRATOR JONES:  Menber Honker? 18 and other parties in their closing argunents and, of
19 BOARD MEMBER HONKER:  Yes. 19 course, in their testinony and with their evidence,

20 ADM NI STRATOR JONES: Vice-Chair Trujillo-Davis? 20 presented sort of general evidence that kind of went to
21 VI CE- CHAIR TRUJI LLO DAVIS:  Yes. 21 their support for the rule as a whole. And because of the
22 ADM NI STRATOR JONES: And Chair Suina? 22 way that the Board progressed through its deliberations,
23 CHAI RPERSON SUI NA:  Yes. 23 where we were going line by line, provision by provision,
24 ADM NI STRATOR JONES: Madam Chair, the notion 24 we just -- we just didn't go back and nake sonme of these
25 passes. 25 general findings that | have included in the Statenent of
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1 Reasons. And | think that was inportant to do so, so 1 great. Thank you.
2 we're just going to go back and nake sure that we have 2 CHAI RPERSON SUI NA:  Wonderful . Does your second
3 actual Board votes on those, so that it's reflective of 3 hold, Menber Honker?
4 the Board's decision neking. 4 BOARD MEMBER HONKER: Yes. Yes, | amend ny
5 The first item!| have on the screen has to do 5 second.
6 with the Air Quality Control Act's requirenent that the 6 CHAI RPERSON SUI NA:  Thank you so nuch. Wth
7 Board shall adopt a plan, including rules, to control 7 that, if there is no further discussion, |I'm]looking at
8 emissions of oxide of nitrogen, or NOx, and volatile 8 our Board nenbers.
9 organi ¢ conpounds, or VOCs, to provide for the attainnent 9 Ms. Jones, would you mind doing a roll-call vote
10 and nai ntenance of the standards. 10 on Menber Garcia's?
11 So, you all adopted the rules. W did not go 11 ADM NI STRATOR JONES: Menber Bitzer, how do you
12 back and consider the "plan," as required by the Air 12 vote?
13 Quality Control Act. The Department proffered, during 13 BOARD MEMBER BI TZER: | vote yes.
14 their evidence, that their Ozone Path Forward, which was 14 ADM NI STRATOR JONES: Menber Cates?
15 their Exhibit 4 in testinony, and | believe the w tness 15 BOARD MEMBER CATES: | vote yes.
16 proffering that was M. Baca, as their plan. So the Board 16 ADM NI STRATOR JONES:  Menber Garci a?
17 needs to nmake a finding whether or not to accept that as 17 BOARD MEMBER GARCI A1 Yes.
18 the plan required to satisfy the statute. So, the 18 ADM NI STRATOR JONES:  Member Honker ?
19 proposed | anguage | have there is highlighted in green, 19 BOARD MEMBER HONKER:  Yes.
20 and you all can discuss that. And if that is acceptable 20 ADM NI STRATOR JONES:  Vice-Chair Trujillo-Davis?
21 to you, someone can offer a notion to that effect. 21 VI CE- CHAIR TRWILLO-DAVIS:  Yes.
22 CHAI RPERSON SUI NA:  Thank you, Ms. Sol oria. 22 ADM NI STRATOR JONES:  Chair Sui na?
23 Appreciate that. 23 CHAI RPERSON SUI NA:  Yes.
24 Fel | ow Board nmenbers, do you have any questions? 24 ADM NI STRATOR JONES:  The notion passes.
25 Yes, Ms. Garcia. 25 CHAI RPERSON SUI NA:  Thank you, Ms. Jones.
10 12
1 BOARD MEMBER GARCI A: | don't have any questions. 1 And back to you, Ms. Soloria.
2 At this point I would be ready to put forth a notion if 2 MS. SCLORIA:  Thank you. GCkay. So the next
3 there's no other discussion. [I'll wait and see. 3 piece to consider, the Departnent proposed a couple of
4 CHAI RPERSON SUI NA:  Ckay. Wénderful . 4 findings; the first is here in paragraph 99. And it has
5 Board nenbers, does anybody el se have any 5 to do with the nodeling the Departnent conducted for the
6 coments or discussion regarding this? Al right. | 6 Ozone Attainnent Initiative. And they asked the Board to
7 don't see any, |ooking here. 7 find that the nodeling conducted for the OQAl provides a
8 So, Menber Garcia, | guess your offer is on the 8 reliable basis for the em ssion reductions strategy
9 table to nmake a notion, and I'd just nmaybe request that 9 statutory, such as proposed by Part 50, for reducing ozone
10 you do. 10 concentrations in New Mexico.
11 BOARD MEMBER GARCIA:  So | nove that the Board 11 So I'Il just mention that | did find this
12 adopt the Ozone Path Forward as set forth in Exhibit 4, as 12 | anguage consistent with the Board's deliberations as a
13 the plan required to satisfy 74-2-5 of the New Mexico Air 13 whole, in the sense that, ultimtely, you-all did adopt
14 Quality Control Act. 14 Part 50. And, of course, you did discuss the Board's
15 CHAI RPERSON SUI NA:  Thank you, Menber Garcia. 15 evidence and found it in favor of supporting the adoption.
16 BOARD MEMBER HONKER: |'Il second. 16 So | will just proffer that in consideration of adopting
17 CHAI RPERSON SUI NA:  Thank you, Menber Honker. 17 this | anguage.
18 BOARD MEMBER BI TZER: | would offer a friend 18 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria.
19 amendnent if | could; Exhibit 4 anended. | don't think 19 And fellow Board nenbers, do you have any
20 she said "anmended," as the plan required to satisfy the 20 questions or comments regarding this? | don't see any.
21 mandatory statutory directive to the Board under Section 21 Vice-Chair Trujillo-Davis.
22 74-2-5 of the AQCA. 22 VI CE-CHAIR TRUWILLO-DAVIS: | just -- as a point
23 CHAI RPERSON SUI NA:  Thank you, Menber Bitzer. 23 of clarification for Ms. Soloria, is that we -- this
24 Is that all right with you, Menmber Garcia? 24 staterment woul d be consistent with just adopting the rule
25 BOARD MEMBER GARCI A:  Yes, absolutely. That's 25 that we did; is that correct?
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1 Ms. SOLORIA: Right. So -- so the history of 1 BOARD MEMBER CATES: Yes.
2 this provision is all of the parties offered their 2 ADM NI STRATOR JONES: Menber Garci a?
3 proposed Statement of Reasons. This was in the 3 BOARD MEMBER GARCI A:  Yes.
4 Departnent's kind of prefatory proposed statenents of 4 ADM NI STRATOR JONES: Menber Honker ?
5 reasons before they got into the support for every 5 BOARD MEMBER HONKER:  Yes.
6 line-by-line provision of the rule. And so | would 6 ADM NI STRATOR JONES: Vice-Chair Trujillo-Davis?
7 represent that they -- that their nodeling was -- well, 7 VI CE- CHAI R TRWI LLO DAVIS:  Yes.
8 thinking back to the hearing, they presented their 8 ADM NI STRATOR JONES: Thank you.
9 nodeling as supporting the rule as a whol e because they 9 Chai r Suina?
10 had to show -- you know, they had to show that the rule 10 CHAI RPERSON SUI NA:  Yes.
11 coul d reduce emissions in pursuit of the NAAQS. 11 ADM NI STRATOR JONES: The notion passes.
12 So, yeah, this would be general to the rule. 12 CHAI RPERSON SUI NA:  Thank you, Ms. Jones.
13 It's subject -- you know, this portion can say what you 13 That takes us to nunber 100, and Ms. Soloria, do
14 want it to say. This was -- this was proposed by the 14 you have anything to share with us on this one?
15 Department, but as | said before, | do think that the 15 MS. SOLORIA: Yes. So, this statenent that the
16 Board's deliberations as a whole, fairly reflected that 16 nodel i ng denonstrates, the oil and gas sources in Chaves,
17 you gave due weight to the nodeling perforned by the 17 Dofia Ana, Eddie, Lee, Rio Arriba, Sandoval, San Juan and
18 Departnent, in the sense that ultimately you accepted the 18 Val encia Counties are causing or contributing to anbient
19 emission standards that they proposed. 19 ozone concentrations that exceed 95 percent of the NAAQS,
20 VI CE- CHAIR TRUJI LLO DAVIS:  (kay. Thank you for 20 I would view this as a conpanion finding to the Board's
21 clarifying that for ne. 21 acceptance of the scope of the rule. So if you recall,
22 M5. SOLORIA: |'mnot sure if | did, but if you 22 there was sone back and forth between the parties
23 have another question, | can take a stab at it. 23 regarding nonitors only being in certainly counties. And
24 VI CE-CHAIR TRUJILLO-DAVIS: No, | think we're 24 you recall that industry argued that because certain
25 good. Thank you. 25 counties didn't have the nonitors showi ng exceedances,
14 16
1 CHAI RPERSON SUI NA:  Thank you, Vice-Chair 1 that the rules shouldn't apply to those counties. And, of
2 Trujillo-Davis. 2 course, the Departnent's counter-argunment was that areas,
3 Menber Bitzer. 3 for purpose of considering attainnent, aren't by county
4 BOARD MEMBER BI TZER: Counsel, do we want to do 4 line and there was a whol e, you know, argunent presented
5 this as one notion or two? 5 by both sides.
6 MS. SOLORIA: Well, we're only considering 6 Utimtely, the Board adopted the scope of the
7 paragraph 99 right now, so | wuld do it as one. 7 rules proposed by the Departnent, which included these
8 BOARD MEMBER BITZER |'Il take a stab at this if 8 counties. So | find that this particular statenent
9 we're ready for it. 9 regarding the nodeling is consistent with that, and |
10 CHAI RPERSON SUI NA:  Thank you, Menber Bitzer. 10 would say is kind of a conpanion finding to the Board's
11 BOARD MEMBER BI TZER | nove that we find that 11 acceptance of the rules applying to those specific
12 the nodeling conducted for the OAl provides a reliable 12 counties.
13 basis for evaluating em ssion reductions strategies, such 13 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria.
14 as proposed Part 50, for reducing ozone concentrations in 14 Yes, Menber Garcia.
15 New Mexi co. 15 BOARD MEMBER GARCIA:  |'Il go ahead and -- unless
16 CHAI RPERSON SUI NA:  Thank you, Menber Bitzer. 16 there's any discussion, |'Il go ahead and make a notion.
17 BOARD MEMBER HONKER:  And |'I| second. 17 CHAI RPERSON SUI NA:  Wonder f ul .
18 HEARI NG OFFI CER ORTH. Thank you, Menber Honker. 18 BOARD MEMBER GARCIA: So | nove that the Board
19 I's there any further discussion? |If not, 19 find that the nodeling denonstrates that oil and gas
20 Ms. Jones, would you mind doing a roll-call vote for us on 20 sources in Chaves, Dofla Ana, Eddie, Lee, Rio Arriba,
21 this notion? 21 Sandoval, San Juan and Val encia Counties in New Mexico are
22 ADM NI STRATOR JONES:  Yes, | wll. 22 causing or contributing to anbi ent ozone concentrations
23 Menber Bitzer, what is your vote? 23 that exceed 95 percent of the NAAQS.
24 BOARD MEMBER BI TZER | vote yes. 24 BOARD MEMBER BI TZER: |1'I| second that.
25 ADM NI STRATOR JONES: And Menber Cates? 25 CHAI RPERSON SUI NA:  Thank you, Menber Bitzer.
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1 | don't see any further discussion. M. Jones, 1 analysis, then we can anend it.
2 woul d you please take a roll-call vote for us. 2 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria.
3 ADM NI STRATOR JONES: Yes, Madam Chair. 3 Board nenbers, do you have any comrents or
4 Menber Bitzer, how do you vote? 4 questions regardi ng nunber 137? Yes, Vice-Chair
5 BOARD MEMBER BI TZER | vote yes. 5 Trujillo-Davis.
6 ADM NI STRATOR JONES:  Menber Cates? 6 VI CE-CHAIR TRUJILLO-DAVIS: | guess I'll start us
7 BOARD MEMBER CATES: Yes. 7 off here. If | remenber correctly, |I feel like we did
8 ADM NI STRATOR JONES: Menber Garci a? 8 discuss at length the different cost anal yses presented by
9 BOARD MEMBER GARCI A1 Yes. 9 both the Departnent and the JDA. | don't believe that we
10 ADM NI STRATOR JONES:  Menber Honker ? 10 disregarded any of them so | feel like we did give them
11 BOARD MEMBER HONKER: | vote yes. 11 their due weight in consideration.
12 ADM NI STRATOR JONES: Thank you. 12 Unl ess anybody el se has any ot her thoughts on
13 Vice-Chair Trujillo-Davis? 13 that.
14 VI CE-CHAIR TRUJI LLO- DAVIS:  Yes. 14 CHAlI RPERSON SUI NA:  Thank you, Vice-Chair
15 ADM NI STRATOR JONES: Chair Suina? 15 Trujillo-Davis.
16 CHAI RPERSON SUI NA:  Yes. 16 Yes, Menber Honker.
17 ADM NI STRATOR JONES: The notion passes. 17 BOARD MEMBER HONKER:  Yeah, | agree with the
18 CHAI RPERSON SUI NA:  Thank you, Ms. Jones. 18 Vice-Chair. | renenber there was a | ot of discussion of
19 So, back to you, Ms. Soloria. 19 the JDA analysis. There was comments by the other
20 MB. SOLORIA: Okay. So this itemis regarding 20 parties. | renenber we, as Board nenmbers, had discussions
21 the industry's cost analysis that, again, was discussed at 21 about that versus the other cost estimtes, so | think the
22 the top of the hearing, way back when, sort of with the 22 | anguage you' ve presented, Counselor, is accurate fromny
23 first -- the first witnesses. And | recall the Departnent 23 perspective.
24 framng the industry's cost analysis, of course, in their 24 CHAI RPERSON SUI NA:  So, thank you, Menber Honker.
25 opening statenent. So this itemmay -- | think | would 25 Any ot her Board nenbers have any comments or
18 20
1 encourage the Board maybe to have a little bit of 1 input?
2 discussion on. 2 BOARD MEMBER CATES: Chair Suina. Chair Suina.
3 Essentially, in the Departnment's proposed 3 CHAI RPERSON SUI NA:  Yes, Menber Cates.
4 statenment -- Statenents of Reasons, they propose that the 4 BOARD MEMBER CATES: The choice of the word "due
5 Board find that the industry's cost analysis, which is 5 weight" is perfect. It doesn't say we gave it too nuch
6 referred to as the JDA analysis here, to be given no 6 weight, it doesn't say we ignored it. You know, we gave
7 wei ght by the Board. 7 it due weight, so | like it as well.
8 Looki ng back at your deliberations, | didn't feel 8 CHAI RPERSON SUI NA:  Thank you, Menber Cates.
9 that that -- that the Board gave that cost analysis zero 9 Al right. [If there's no other coments, | ooking
10 weight. You all are welcone to have your own 10 to our Board, see if anybody wants to propose a notion.
11 recoll ection, and, of course, | would encourage any 11 BOARD MEMBER BI TZER: |'Il nove that we gave the
12 discussion at this point because these are reopened 12 JDA analysis its due weight in considering the economic
13 deliberations. So the conpeting -- | guess for this 13 reasonabl eness of Part 50.
14 portion, the conpeting versions of the |anguage woul d be 14 BOARD MEMBER GARCI A: | second that notion.
15 that you gave the industry analysis -- the industry cost 15 HEARI NG OFFI CER ORTH. Ckay. Thank you, Menber
16 anal ysis zero wei ght, or what | propose here, that you did 16 Bitzer, for your notion, and | think Menmber Garcia just
17 give it its due weight in consideration of the critiques 17 got in there for the second.
18 that the Department and other parties brought to bear on 18 Wth that, if there's no further discussion,
19 that analysis. O we could put sone other |anguage that 19 Ms. Jones, would you please do a roll-call vote on Menber
20 you all think is nore appropriately reflective of how you 20 Bitzer's notion?
21 all weighed industry's cost analysis. 21 ADM NI STRATOR JONES: Wl |, Menber Bitzer, how do
22 So | have these -- these two paragraphs are sort 22 you vote?
23 of conpani on paragraphs with each other. And you're 23 BOARD MEMBER BI TZER: | vote yes.
24 welcone to reviewit. And like | said, if you don't feel 24 ADM NI STRATOR JONES: Menber Cates?
25 that it fairly accounts for how the Board considered that 25 BOARD MEMBER CATES: Yes.
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1 ADM NI STRATOR JONES: Menber Garcia? 1 the fact that you-all nust consider econonic

2 Menber Garcia, | didn't -- | didn't hear your 2 reasonabl eness in adopting these rules.

3 vote. |'msorry. 3 So there's no -- attaining and nmintaining the
4 BOARD MEMBER GARCI A:  Yes. Can you hear ne? 4 ozone NAAQS, that's fromthe Air Quality Control Act, but

5 ADM NI STRATOR JONES: Yes, | can hear you. 5 thisisn't -- thisisn't pulled directly fromthe statute.

6 Appreciate that. 6 BOARD MEMBER GARCIA: Did we -- did we not vote

7 Menber Honker ? 7 on the econom c reasonabl eness during the other

8 BOARD MEMBER HONKER:  Yes. 8 del i berations?

9 ADM NI STRATOR JONES: Vice Chair Trujillo-Davis? 9 MS. SOLORIA: Well, we did -- you did a couple of
10 VI CE- CHAIR TRUJI LLO-DAVI S:  Yes. 10 things. One, at the end of the deliberations, the Board
11 ADM NI STRATOR JONES:  Chair Suina? 11 found sort of a blanket finding, where that tracked the
12 CHAI RPERSON SUI NA:  Yes. 12 factors of the statute, that you considered the economnic
13 ADM NI STRATOR JONES: The notion passes. 13 reasonabl eness, technical feasibility, the public
14 CHAI RPERSON SUI NA:  Thank you, Ms. Jones. 14 interest; those three sets of factors are laid out in the
15 Wth that, Ms. Soloria, we turn it back to you 15 Air Quality Control -- Air Quality Control Act.

16 for item 138. 16 So the Board found all of those favors -- all of

17 MB. SOLORIA: This itemis something we're going |17 those factors wei ghed in favor of adopting the rule as a

18 to go see repeated a few times. The general notion that 18 whol e. For purposes of this Statement of Reasons, there's

19 the Board make a specific finding that certain costs were 19 this -- this finding here, and the Departnent also

20 reasonabl e and necessary to further the statutory purpose |20 proposed for each specific section, that the same finding

21 of attaining and nmintaining the ozone NAAQS in the areas 21 be made. | would say that the fact that you-all

22 of the State specified in Part 50. 22 ultimtely accepted each of those provisions, taking into

23 So, the Board presented that here, and I've put 23 consi deration econonic reasonabl eness, which | think is

24 it here kind of in the prefatory section of the Statenent 24 just reflected in the course of your deliberations,

25 of Reasons. Again, | think that follow ng your finding 25 you-all were discussing costs, cost benefit, throughout,
22 24

1 just now, that you gave due wei ght to opposing cost 1 so | do think meking this finding is consistent wth what

2 analyses, that's it's reasonable that you adopt that you 2 your ultinmate decision was, but this -- this is proposed

3 found the Departnent's costs entailed by proposed Part 50, 3 language. This is not -- you know, this was proposed by
4 as reasonabl e and necessary for the statutory purpose. 4 the Departnment. You-all are able to justify your adoption

5 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria. 5in any way you see fit, so -- but that's ny take on it.

6 Menbers -- fellow Board nenbers, do you have any 6 That the findings -- the finding that the Departnent's

7 comrents? Discussion? 7 proposed costs were reasonable, was sort of inplicit in

8 Yes, Vice-Chair Trujillo-Davis. 8 the fact that you-all adopted the full rule provisions,

9 VI CE-CHAIR TRUJILLO-DAVIS: | will say that | did 9 considering that you were required by the Act, to consider
10 not find the Departnent's costs reasonable; although, | 10 econoni ¢ reasonabl eness.

11 found them necessary. | didn't think that they used 11 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria.

12 quality data in determning their costs. That wouldn't 12 So, | think just so maybe | can get ny head

13 change ny vote for an approval of this section, but just 13 around this one, we still can sort of look at the |anguage
14 thought 1'd better say it. 14 here, but it seens to ne that we need to also tie it to
15 CHAI RPERSON SUI NA:  Thank you, Vice-Chair 15 that reasonable -- excuse ne -- the costs reasonable --

16 Trujill o-Davis. 16 reasonabl eness -- | can't talk this norning. The

17 Any other Board nenbers have any comments or 17 reasonabl e costs in sonme way related to the costs, in

18 di scussi on? 18 terns of supporting sone of our -- our -- our decisions.
19 BOARD MEMBER GARCI A:  Just a question. |Is that 19 Is that what |'mhearing, Ms. Soloria?

20 |l anguage right out of the act, Ms. Soloria? 20 MS. SOLORIA: Right. And | guess | would say

21 MS. SOLORIA: It's not in the act. It is -- so 21 that this | anguage and, you know, that punch list | sent
22 the econonic reasonabl eness is a factor that the Board 22 all of you, where this finding is -- this specific finding
23 shoul d consider in adopting the whole rule. So this 23 is made for each and every section, | would say it says
24 doesn't track the act, but it does -- it's a finding 24 explicitly -- it says explicitly, the reason that you all
25 proposed by the Departnent that nekes sense, in |ight of 25 adopted, in the sense that -- | think you could fairly say
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1 that if you had found that the costs were unreasonabl e and 1 ADM NI STRATOR JONES: Menber Honker ?

2 unnecessary -- unnecessary, you wouldn't have adopted 2 BOARD MEMBER HONKER:  Yes.

3 those sections because there was a di scussion and you 3 ADM NI STRATOR JONES: Vice-Chair Trujillo-Davis?
4 ultimately came to the conclusion that you shoul d adopt 4 VI CE- CHAI R TRWI LLO DAVI S:  Yes.

5it. 5 ADM NI STRATOR JONES:  Chair Suina?

6 So, that is ny inpression of your deliberations, 6 CHAI RPERSON SUI NA:  Yes.

7 but, again, if you feel differently, it's your Statenent 7 ADM NI STRATOR JONES: Madam Chair, the notion

8 of Reasons. So we can anend it as -- as you see fit. 8 passes.

9 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria. And 9 CHAI RPERSON SUI NA:  Thank you, Ms. Jones.

10 so | guess | just want to -- not to put you on the spot, 10 Al right. M. Soloria, back to you.

11 Vice-Chair Trujillo-Davis, | know you brought up sone 11 MS. SCLORIA: And since we've had that

12 concerns regarding the current |anguage that we're |ooking 12 discussion, |'mgoing to hop around. And as | mentioned

13 at right now. Do you, by chance, have any other 13 previously, the Departnent, in their proposed Statenent of

14 suggestions to address some of your thoughts you shared 14 Reasons, asked us to adopt that federal finding specific

15 with the Board earlier? 15 to each section, so let nme see if | can just -- |I'll show

16 VI CE-CHAIR TRUJILLODAVIS: | think that the 16 you an exanpl e.

17 language is -- it should be adopted as it is. | think 17 So, here, estimated costs associated with Section

18 those concerns that | had came out during our other 18 113, are reasonable and necessary to achieve the purpose

19 deliberations, and at this point we are kind of tying the 19 of the Air Quality Control Act. Let ne show you a

20 bow on this -- this particular rule. So | don't think 20 different -- so, here, it's with regard to Section 121.

21 it's necessary to change the | anguage, but | just wanted 21 So, that languages is found in each section, save 115,

22 to make -- for the record, that there were the costs that 22 because that was -- those were em ssion control -- sorry.

23 the Departnent presented, | thought were underestinated. 23 So, that |anguage was for every section of the

24 Al though, | do think that for the purposes of 24 rul e where there woul d have been supporting costs

25 this rule and for the reduction of the ozone and 25 proffered by NMED. So ny proposal was consistent with the
26 28

1 maintaining those numbers in those counties, that they are 1 vote you-all just had, that we do a consolidated notion

2 necessary, so | do suggest that we keep the |l anguage as it 2 adopting this language for each section that it was

3is. 3 proposed, and | would open that up for discussion.

4 CHAI RPERSON SUI NA:  Ckay. Thank you, Vice-Chair. 4 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria.

5 I's there any other discussion fromthe Board? |If 5 Fel | ow Board nmenbers, do you have any comments,

6 not -- yes, Menber Garcia. 6 di scussion? Questions?

7 BOARD MEMBER GARCIA:  Yes, |'Il go ahead and nove 7 BOARD MEMBER CATES: Chair Suina?

8 that the Board finds that the costs entailed by proposed 8 CHAI RPERSON SUI NA:  Yes, Menber Cates.

9 Part 50, as presented in the Department's testinony and 9 BOARD MEMBER CATES: Just one point in discussing
10 exhibits, are reasonable and necessary to further the 10 reasonabl eness and -- well, need. So the conversation is
11 statutory purpose of attaining and maintaining the ozone 11 tending toward reasonabl eness, and has gl ossed over the
12 NAAQS in the areas of the State specified in Part 50. 12 necessary part of it -- the "necessary" word, so | just
13 CHAI RPERSON SUI NA:  Thank you, Ms. Garci a. 13 want to point out that we're talking about both, to enact
14 BOARD MEMBER HONKER: |'Il| second. 14 this rule; does it require, you know, does it put us in
15 CHAI RPERSON SUI NA:  Thank you, Menber Honker. 15 the position of requiring or expressing the need for, you
16 If there's no further discussion, M. Jones, 16 know, the cost associated with it. So that's it.

17 woul d you please do a roll-call vote for Menber Garcia's 17 CHAI RPERSON SUI NA:  Thank you, Menber Cates.

18 notion? 18 Appreciate that.

19 ADM NI STRATOR JONES: Menber Bitzer, how do you 19 Any ot her discussion? Conmments?

20 vote? 20 So, Ms. Soloria, are we |ooking for a notion for
21 BOARD MEMBER BI TZER: | vote yes. 21 all of these sections or how would you or --

22 ADM NI STRATOR JONES:  Menber Cates? 22 MS. SOCLORIA:  Yes, Madam Chair. And | took the
23 BOARD MEMBER CATES: Yes. 23 liberty of putting one together, if the Board woul d

24 ADM NI STRATOR JONES:  Menber Garci a? 24 consider it. And the notion would be that the Board finds
25 BOARD MEMBER GARCI A:  Yes. 25 that NMED s estimated costs associated with Sections 113,
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1 114, and Sections 116 through 124, are reasonable and 1 Well, we did for other definitions, but these two
2 necessary to achieve the purposes of Section 74-2-5 C of 2 terms, we just didn't catch, so. And, again, | would
3 the Air Quality Control Act. 3 proffer that it sort of necessarily that -- it's necessary
4 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria. 4 that you woul d adopt these definitions because you adopted
5 BOARD MEMBER BITZER: |'Il adopt that |anguage as 5 Section 1237 where they are used.
6 offered by Counsel, as ny notion. 6 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria.
7 HEARI NG OFFI CER ORTH:  Thank you, Menber Bitzer. 7 Menber Honker.
8 BOARD MEMBER HONKER: |'I| second. 8 BOARD MEMBER HONKER:  Yeah, |1'll go ahead and
9 CHAI RPERSON SUI NA:  Thank you, Menber Honker. 9 nove that we adopt the definitions of "flowback"” and
10 If there's no further discussion, M. Jones, 10 "fl owback vessel" as proposed by CEP and Oxy USA, in
11 woul d you please do a roll-call vote on Menber Bitzer's 11 connection with their joint conpletions, reconpletions
12 notion? 12 proposal s set out and adopted in Section 127.
13 ADM NI STRATOR JONES: Menber Bitzer, your vote, 13 CHAI RPERSON SUI NA:  Thank you, Menber Honker.
14 pl ease. 14 BOARD MEMBER BI TZER: |'I| second that.
15 BOARD MEMBER BI TZER | vote yes. 15 CHAI RPERSON SUI NA:  Thank you, Menber Bitzer.
16 ADM NI STRATOR JONES: Menber Cates, how do you 16 I's there any discussion on this one?
17 vote? 17 If not, Ms. Jones, would you nmind doing a
18 BOARD MEMBER CATES: Yes. 18 roll-call vote for Menber Honker's notion.
19 ADM NI STRATOR JONES: Menber Garci a? 19 ADM NI STRATOR JONES: Menber Bitzer, how do you
20 BOARD MEMBER GARCI A1 Yes. 20 vote?
21 ADM NI STRATOR JONES:  Menber Honker ? 21 BOARD MEMBER BI TZER. | vote yes.
22 BOARD MEMBER HONKER:  Yes. 22 ADM NI STRATOR JONES: Menber Cates?
23 ADM NI STRATOR JONES: Vice-Chair Trujillo-Davis? 23 BOARD MEMBER CATES: Yes.
24 VI CE- CHAIR TRUJI LLO- DAVI S:  Yes. 24 ADM NI STRATOR JONES: Menber Garci a?
25 ADM NI STRATOR JONES:  Chair Suina? 25 BOARD MEMBER GARCI A:  Yes.
30 32
1 CHAI RPERSON SUI NA:  Yes. 1 ADM NI STRATOR JONES:  Menber Honker?
2 ADM NI STRATOR JONES: The notion passes. 2 BOARD MEMBER HONKER:  Yes.
3 CHAI RPERSON SUI NA:  Thank you, Ms. Jones. 3 ADM NI STRATOR JONES: Vice-Chair Trujillo-Davis?
4 I"I'l turn it back to you, Ms. Soloria. 4 VI CE- CHAI R TRUJI LLO- DAVI S:  Yes.
5 MB. SOLORIA: Okay. This is back -- these two 5 ADM NI STRATOR JONES: Chair Suina?
6 provisions are back in the definition section. |f you-all 6 CHAI RPERSON SUI NA:  Yes.
7 recall, we tried very hard to make sure that we went back 7 ADM NI STRATOR JONES: The notion passes.
8 and adopted all of the definitions that we had tabled for 8 CHAlI RPERSON SUI NA:  Thank you, Ms. Jones.
9 discussions of the related proposals. 9 Al right. Back to you, Ms. Soloria.
10 The Hearing Officer caught that we had not gone 10 MS. SOLORIA: Al right. GOkay. So, this
11 back to these technical terns, which is "fl owback"” and 11 particular provision, if you recall, a nunber of tines
12 "fl owback vessels." You-all adopted Section 127, which 12 industry proposed that certain provisions and their rules
13 entailed these two terms, so this would be consistent with |13 were nore stringent than federal law, and for the sake of
14 that. And, again, this was nore of just an oversight that 14 addressing that argunent, and, again, for the sake of
15 we didn't go back and adopt -- officially adopt these 15 conpl eteness, the Board nade the finding required under
16 definitions. 16 Section G of the Air Quality Control Act, that that
17 CHAI RPERSON SUI NA:  Thank you, Ms. Sol ori a. 17 provision, to the extent it would be found nore stringent
18 Yes, Vice-Chair Trujillo-Davis. 18 than federal law, is nore protective of health and the
19 VI CE-CHAIR TRUWILLO-DAVIS: | feel like I 19 environnent.
20 renenber we had a discussion on this. Did we just not 20 Agai n, going through conpiling the Statenment of
21 vote on it? 21 Reasons, there was a particular argunent made by -- |
22 MS. SOLORIA: | believe that's the case because 22 believe it was NMOGA -- that the requirement that a
23 you-all had a discussion of 127, and we just didn't go 23 professional engineer conduct the applicability
24 back and formally adopt the specific definitions relevant 24 certification for the rule, that that was, in particular,
25 to that section. 25 was nore stringent than federal law. So, again, for the

Albuquerque Court Reporting Service, LLC
(505) 806-1202



Re-Opening of Deliberations

5/27/2022 EIB Ozone Hearing
33 35

1 sake of addressing that, and consistent with what the 1 CHAI RPERSON SUI NA:  Yes, Menber Garcia, second.

2 Board did when the argunment was presented, | just nade the 2 BOARD MEMBER GARCI A:  Second.

3 finding here -- or proposed the finding here, that you 3 CHAI RPERSON SUI NA:  Wonder ful .

4 found that proposal to be nore protective of public health 4 If there's no further discussion or questions,

5 and the environnment, based on substantial evidence. 5 Ms. Jones, would you mind doing a roll-call vote on Menber
6 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria. 6 Bitzer's notion and Menber Garcia's second.

7 Any discussion by the Board? Questions? Yes, 7 ADM NI STRATOR JONES: Menber Bitzer, your vote?
8 Menber Garcia. 8 BOARD MEMBER BI TZER® | vote yes.

9 BOARD MEMBER GARCIA: O was -- Menber Bitzer had 9 ADM NI STRATOR JONES: Menber Cates?

10 his hand up. 1'Il let himgo. 10 BOARD MEMBER CATES: | vote yes.

11 HEARI NG OFFI CER ORTH. Ckay. Thank you. 11 ADM NI STRATOR JONES: Thank you, Menber Cates.

12 Menber Bitzer. 12 Menber Garcia?

13 BOARD MEMBER BI TZER: |'mjust |ooking on the 13 BOARD MEMBER GARCI A1 Yes.

14 screen. | don't see anything in green. 14 ADM NI STRATOR JONES:  Menber Honker ?

15 MS. SOLORIA:  That's because | forgot to put it 15 BOARD MEMBER HONKER:  Yes.

16 in green before, so it's in yellow now 16 ADM NI STRATOR JONES: Vice-Chair Trujill o-Davis?

17 BOARD MEMBER BI TZER: | thought nmaybe you ran out 17 VI CE- CHAI R TRWI LLO- DAVIS:  Yes.

18 of green highlighter -- digital green highlighter or 18 ADM NI STRATOR JONES: Chair Suina?

19 sonething else. | don't know. 19 CHAI RPERSON SUI NA:  Yes.

20 While |'ve got the mic, | guess I'll go ahead and 20 ADM NI STRATOR JONES: The notion passes.

21 meke the notion. | nove that to the extent the proposal 21 CHAI RPERSON SUI NA:  Thank you.

22 is nore stringent than federal law, than requiring the 22 And back to you, Ms. Soloria.

23 qualified professional engineer, the Board finds that 23 M5. SOLORIA: Ckay. W have just a handful nore,

24 based on substantial evidence, that the proposed rule is 24 1 promise. Okay. So, this has to do with Section 116,

25 nore protective of public health and the environnent. 25 kind of thoroughly, as to subsection -- or Section 116.
34 36

1 CHAI RPERSON SUI NA:  Thank you, Menber Bitzer. 1 Again, this is another finding proposed by the Departnent,

2 And | saw Vice-Chair Trujillo-Davis, your hand up. 2 which is that the Board finds that NVED properly relied on

3 VI CE-CHAIR TRUILLODAVIS:  Yes. | just wanted 3 the nodel plants included in the 2016 CTG as the basis for
4 to ask a point of clarification. And I"'msorry | didn't 4 its cost effectiveness analysis for this section.

5 catch Menber Bitzer before his notion there. |'mjust 5 So, part 116, which, you know, was one of the

6 filing back through our many di scussions in our 6 biggest frogs that the Board had to handle, on LDAR, the

7 deliberations. So maybe one of the other Board nenbers or 7 Departnent proffered its cost estimate -- its cost -- or

8 Ms. Soloria can clarify this for ne, but | remenber having 8 I"'msorry -- its nodel plant -- and that's discussed --

9 extensive discussions on this. | felt |ike we decided 9 again, this was all presented in their proposed Statenent
10 that it was -- it could be nore than just a professional 10 of Reasons. And it was sunmarized by the Hearing Oficer,
11 engineer. | could be in the wong spot, too. So I'm 11 so you all considered this in the deliberations. There
12 asking for a little -- a little help just remenbering and 12 were extensive conments on that by NMOGA, an argunent
13 clarifying what we had di scussed there. 13 agai nst using that data, again.

14 MS. SOLORIA: Right. Wll, this is the |anguage 14 I would say that finding that the Board properly
15 that | have scrolled up -- this is the |anguage that 15 relied on its nodel plants is consistent with the fact

16 you-all ultimately adopted. So, you're correct, in that 16 that you ultimately adopted Part 116. But, again, this is
17 there was extensive discussion about -- because there was 17 a specific finding that the Board didn't really explicitly
18 a proposal about allowing for a qualified "air quality 18 address during its deliberation, so this is proposed

19 professional," but ultimately what's reflected here is 19 | anguage reflecting that decision.

20 what you-all adopted. 20 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria.

21 VI CE- CHAI R TRUWI LLO DAVIS: kay. Thank you. 21 Fel | ow Board nenber, is there any discussion,

22 And | apol ogi ze, we had a lot of discussions there. 22 questions or conmments? No?

23 CHAI RPERSON SUI NA:  Thank you, Vice-Chair. 23 Yes, Menber Garcia.

24 We do have a notion on the floor. And a second? 24 BOARD MEMBER GARCIA: |I'Il go ahead and nove that
25 BOARD MEMBER GARCI A:  Second. 25 the Board find that the NMED properly relied on the nodel
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1 plants, included in the 2016 CTG as the basis for its 1 the EPA's response to these particular APl comments on the
2 cost-effectiveness analysis for this section. 2 2016 CTG in the absence of any additional information
3 CHAI RPERSON SUI NA:  Thank you, Menber Garci a. 3 from APl or NMOGA, relative to those original comrents,
4 BOARD MEMBER HONKER: |'11 second. 4 and EPA s response, and NMED s Rebuttal Exhibit 1, page
5 CHAI RPERSON SUI NA:  Thank you, Menber Honker. 5 63. And further, that the Board find that NMED s
6 Wth that, if there's no further discussion, 6 estinmated costs associated with Section 20.2.50.116 are
7 Ms. Jones, would you please do a roll-call vote on Menber 7 reasonabl e and necessary to achieve the purpose of Section
8 Garcia's notion? 8 74-2-5 C of the AQCA
9 ADM NI STRATOR JONES: Menber Bitzer, how do you 9 BOARD MEMBER BI TZER: |1'Il second that.
10 vote? 10 CHAI RPERSON SUI NA:  Thank you, Menber Bitzer, for
11 BOARD MEMBER BI TZER: | vote yes. 11 your second.
12 ADM NI STRATOR JONES: Menber Cates, how do you 12 If there's no other discussion, |ooking to the
13 vote? 13 Board here, Ms. Jones, would you please do a roll-call
14 BOARD MEMBER CATES: Yes. 14 vote for us.
15 ADM NI STRATOR JONES: Menber Garci a? 15 ADM NI STRATOR JONES: Menber Bitzer, how do you
16 BOARD MEMBER GARCI A:  Yes. 16 vote?
17 ADM NI STRATOR JONES: And Menber Honker ? 17 BOARD MEMBER BI TZER: | vote yes.
18 BOARD MEMBER HONKER:  Yes. 18 ADM NI STRATOR JONES:  And Menber Cates?
19 ADM NI STRATOR JONES: Vice-Chair Trujillo-Davis? 19 BOARD MEMBER CATES: Yes.
20 VI CE- CHAIR TRWILLO DAVIS:  Yes. 20 ADM NI STRATOR JONES: And Menber Garci a?
21 ADM NI STRATOR JONES: Chair Suina? 21 BOARD MEMBER GARCI A:  Yes.
22 CHAI RPERSON SUI NA: Yes. 22 ADM NI STRATOR JONES:  Menber Honker ?
23 ADM NI STRATOR JONES: The notion passes. 23 BOARD MEMBER HONKER:  Yes.
24 CHAI RPERSON SUINA:  Thank you, Ms. Jones. 24 ADM NI STRATOR JONES: Vi ce-Chair Trujill o-Davis?
25 Al right. M. Soloria. 25 VI CE- CHAIR TRWILLO-DAVI S:  Yes.
38 40
1 MB. SOLORIA: Okay. Al right. So this is, 1 ADM NI STRATOR JONES: Chair Suina?
2 again, a related finding which had to do with the 2 CHAI RPERSON SUI NA:  Yes.
3 conpeting critiques of using that 2016 nodel plan for the 3 ADM NI STRATOR JONES: Motion passes.
4 costs in the 2016 CTG here. And so, here is the proposed 4 CHAI RPERSON SUI NA:  Thank you, Ms. Jones.
5 language, which is the specific finding. 5 Back to you, Ms. Soloria.
6 This is in light of NMOGA's comments that -- up 6 MS. SCLORIA: Ckay. Okay. So this one is just
7 here, the language -- it's here, comments submitted to the 7 a -- after our deliberations, the Department -- so the
8 EPA on the draft CTG by the API. So, again, this is a 8 Board adopted this highlighted paragraph here, which was
9 specific finding that the Departnent has asked for 9 proposed by Oxy as a clarification change; stating that
10 regardi ng how you could -- how you considered that 10 alternative monitoring -- nmonitoring plans may utilize
11 critique by NMOGA. 11 alternative nonitoring methods. The Board accepted that
12 So, again, this is subject to any revision. | 12 as paragraph A
13 will represent this is -- | didn't nake any changes of 13 Subsequent to the deliberations, the Departnent,
14 this language. This was proposed by the Departnent in 14 with the approval of those proposing parties, suggested
15 their proposed Statenment of Reasons. 15 that we go ahead and nove instead of having a new
16 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria. 16 paragraph A, we would just nove it to paragraph D. And
17 Any comrents, questions, discussion fromthe 17 actually, let nme just pull that up real quick.
18 Board? 18 This is purely a stylistic and drafting
19 If not, is there a nove toward a nmotion from 19 clarification. It nakes the rule nore consistent and I'11
20 fell ow Board nenbers? 20 just show you what |'mtalking about.
21 BOARD MEMBER CATES: Well, Chair Suina, | could 21 CHAI RPERSON SUI NA:  Yes, Ms. Sol ori a.
22 do one. 22 Board nenbers, is there any conmments?
23 CHAI RPERSON SUI NA:  Okay. Menber Cates. 23 M5. SOLORIA: |'mjust trying to think of how to
24 BOARD MEMBER CATES: | nove that the Board finds 24 show this. So, this is the change: it's just the
25 that it's beyond the scope of this rulemaking to reassess 25 Departnent brought up if the rest of Subparagraph 1 has to
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1 do with the technicalities of the monitoring plan -- it's 1 CHAI RPERSON SUI NA:  Thank you, Menber Honker.
2 like kind of an administrative thing. So it nmade it |ess 2 Ms. Jones, would you nmind doing a roll-call vote?
3 awkward to put it here in the prefatory paragraph. And 3 ADM NI STRATOR JONES: Menber Bitzer, your vote?
4 the parties agreed to that, soit's really just a 4 BOARD MEMBER Bl TZER: | vote yes.
5 stylistic drafting clarification for purposes of 5 ADM NI STRATOR JONES: Menber Cates?
6 subparagraph D. 6 BOARD MEMBER CATES: Yes. Yes.
7 So this is where you had it, where you accepted 7 ADM NI STRATOR JONES: Menber Garci a?
8 it, and it's nmoved here. (lIndicating.) 8 BOARD MEMBER GARCI A Yes.
9 BOARD MEMBER GARCIA:  |s there any way that you 9 ADM NI STRATOR JONES: Menber Honker ?
10 coul d make that screen just a little bit bigger? 10 BOARD MEMBER HONKER:  Yes.
11 MS. SOLORIA: Yes. |Is that better? 11 ADM NI STRATOR JONES: Vice-Chair Trujillo-Davis?
12 BOARD MEMBER GARCI A:  Yes, thank you. 12 VI CE- CHAI R TRWI LLO DAVIS:  Yes.
13 So it was turned into subpart A? 13 ADM NI STRATOR JONES: Chair Suina?
14 M5. SOLORIA:  Yes. Yes, so the Board accepted it 14 CHAI RPERSON SUI NA:  Yes.
15 as a new paragraph A but if you | ook, so paragraph (i), 15 ADM NI STRATOR JONES: The notion passes.
16 the little letters, talk about conpliance. Right? So 16 CHAI RPERSON SUI NA:  Thank you, Ms. Jones.
17 timng, administrative, and the notion that an alternative 17 And Ms. Soloria, back to you.
18 nonitoring plan may utilize alternative nonitoring 18 MS. SOLORIA:  Just two nore. Ckay. So, this was
19 nethods, that was a general concession the Departnent nmade 19 again, just one of those catches we nade while we were
20 at the request of Oxy and CEP. It doesn't change the 20 drafting the Statenent of Reasons, that if you recall,
21 substance of it; it's just to put it here in paragraph D. 21 when the Board explicitly rejected a party's proposal, we
22 And that was requested by the Departnent; one, 22 noted that in the record. And this was an instance where
23 they didn't have to put in this new paragraph at A and it 23 NMOGA had proposed -- this is Section 120 -- that
24 keeps -- it keeps paragraph (i) alittle bit nore 24 hydrocarbon liquid transfers at existing gathering and
25 consistent as to the substance. So, and they reached out 25 boosting stations wi thout any controlled storage vessels,
42 44
1 to CEP and Oxy, and those proposing parties are fine with 1 be made subject to a conpliance schedule, and the
2 i0t. 2 different provision of the rule, which is Section 123.
3 CHAI RPERSON SUI NA:  Thank you, Ms. Sol oria. 3 So, the Board didn't make a finding rejecting --
4 BOARD MEMBER HONKER:  So, do we needed to nake a 4 rejecting that. | would say finding that that proposal
5 motion on that, or is that just letting us know? 5 was not supported by the evidence is consistent with
6 MS. SOLORIA:  You can go ahead and take an action 6 your -- with the Board's ultimate acceptance of Paragraph
7 on it because it is -- it is now a change from what you 7 A here.
8 voted on during deliberations. And also, they would make 8 So that, what you ultimately accepted was the two
9 this change in actually how this provision is drafted. 9 years' conpliance part or conpliance requirenent, where
10 So, again, | have taken the liberty of putting something 10 NMOGA was arguing for an alternative conpliance tine
11 together, if the Board woul d consider that notion. 11 frame. So, again, for the sake of conpleteness, | would
12 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria. Can 12 suggest that the Board go ahead and neke that finding;
13 you share that? 13 that you rejected their proposal, consistent with your
14 MS. SOLORIA: Sure. The notion would be that the 14 adoption of the |anguage at Subparagraph A
15 Board find -- oops, |I'mreading the wong one. 15 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria.
16 The notion would be that the Board revise the 16 Fel | ow Board nmenbers, do you have any questions,
17 prior accepted revision at Section 116, subsection D. 17 comments? If not --
18 (1)(a), by noving the proposal by CEP and Oxy to Section 18 BOARD MEMBER HONKER:  Yeah, I'mstill a little
19 116 paragraph D., for reasons offered by CEP and Oxy, and 19 foggy on what NMOGA' s proposal was, that the -- was it a
20 for clarity and to keep paragraph 1 consistent, as 20 different schedule? I'mjust trying to get that straight
21 requested by NMED, and agreed to by the proposing parties. 21 in nmy mnd.
22 BOARD MEMBER BI TZER: | woul d adopt Counsel's 22 MS. SOLORIA: Right. | will -- let me pull up
23 proposed | anguage as ny notion. 23 the argument, for reference. |'msearching. |'mtrying
24 CHAI RPERSON SUI NA:  Thank you, Menber Bitzer. 24 to find the reference in the record, but --
25 BOARD MEMBER HONKER: And |'I| second that. 25 (unintelligible and/or inaudible.)

Albuquerque Court Reporting Service, LLC
(505) 806-1202



Re-Opening of Deliberations

12

5/27/2022 EIB Ozone Hearing
45 47
1 So the argunent, it's actually, they wanted to 1 that this is reflective of what we actually did.
2 have the schedule -- the conpliance schedule at 123, which 2 CHAI RPERSON SUI NA:  Yes.
3 was -- 3 MS. SCLORI A 126.
4 CHAI RPERSON SUI NA:  Excuse ne real quick. 4 CHAI RPERSON SUI NA:  Madam Hearing O ficer, do you
5 Court reporter, are you having a little trouble 5 have any thoughts on this one? Just neking sure we
6 hearing Ms. Soloria? 6 support our Board and Ms. Sol oria.
7 COURT REPORTER:  Yes. 7 HEARI NG OFFI CER ORTH: Al right. |'m]looking
8 CHAI RPERSON SUI NA:  Okay. Ms. Soloria, | know 8 through ny papers.
9 when you noved your head around, it kind of got nuffled 9 CHAI RPERSON SUI NA:  Ckay.
10 there. 10 MS. SCLORIA: | just want to | ook.
11 MS. SOLORIA: | apol ogize, Ms. DuBois. Wen | 11 CHAI RPERSON SUI NA: | just want to make sure we
12 share a screen, | can't see everyone so | couldn't catch 12 get all of the I's dotted and T's crossed.
13 your difficulties, sol will try to do better. 13 MS. SOLORIA: I'mwondering if thisis -- and I'm
14 So, NMOGA had proposed the hydrocarbon liquid at 14 speaking out |oud to Madam Hearing Officer. |If this was
15 gathering and boosting stations on the schedul e that was 15 an accepted change that | nmay have mi stakenly noticed --
16 proposed at 123 B. (1), which had -- had different year 16 noticed -- noted was rejected, because it's in the
17 conpliance schedules for storage vessels. So they wanted 17 | anguage of the rule.
18 to nmake it consistent with that, because they disagreed 18 HEARI NG OFFI CER ORTH: | think you're correct
19 with the two-year conpliance. 19 about that, Ms. Soloria.
20 CHAI RPERSON SUI NA:  Thank you, Ms. Sol oria. 20 MS. SCLORIA: kay. So we don't need to vote on
21 Does that hel p, Menber Honker? 21 this.
22 BOARD MEMBER HONKER:  Yes. Yeah, that's what | 22 BOARD MEMBER GARCI A: | withdraw ny notion.
23 was wanting to know, so |'m good. 23 CHAI RPERSON SUI NA:  Thank you, Menber Garci a.
24 HEARI NG OFFI CER ORTH:  Wonder ful . 24 MS. SOLORIA: | don't know why -- | don't know
25 Any other questions or comments? Yes, Menber 25 why that was in there. | honestly don't know why that was
46 48
1 Garcia? 1inthere. Let nme just -- there we go.
2 BOARD MEMBER GARCI A:  Ckay. So | would go ahead 2 CHAI RPERSON SUI NA:  Are we good, Ms. Soloria?
3 and nove that the Board reject NMOGA' s proposal that 3 MS. SOLORIA: Yes. Yes. And | apologize for
4 hydrocarbon liquid transfers at existing gathering and 4 that. | overstepped. Sorry.
5 boosting stations, including associated tank batteries 5 HEARI NG OFFI CER ORTH. Ms. Soloria, | think the
6 without any controlled storage vessels, be nmade subject to 6 confusion was maybe the Board had rejected a NMOGA change
7 the requirenents of Section 120 on the schedule in 7 in 120 B., and sonmehow that nade its way up to 120 A
8 20.2.50.123 B. (1), as not supported by the evidence. 8 That's ny best guess.
9 MB. SOLORIA: And | will -- | wll pause you 9 MS. SOLORIA: kay. And we do have that noted
10 right there. | just want to -- Madam Hearing Officer, are 10 here. GCkay. Thank you. Thank you, Madam Hearing
11 you on? | don't want to put her on the spot, but |I'm now 11 Oficer. And | apologize for putting you on the spot
12 catching this may have been... 12 there, but we don't have to address that.
13 HEARI NG OFFI CER ORTH:  Yes. 13 CHAI RPERSON SUI NA:  Ckay.
14 MS. SOLORIA: |'mlooking at the actual rule here 14 MS. SOLORIA: Okay. So it's the final item
15 with this -- the one which was accepted, so |'m wondering 15 Okay. This is -- again, this is the final cost item And
16 if | mistakenly had a hol dover of this reasoning. Seeing 16 | put -- | didn't include this in the consolidated notion
17 as that was actually in the rule. And I'm seeing that 17 because the | anguage proposed here was slightly different,
18 now. 18 which is that the Board found the costs associated with
19 HEARI NG OFFI CER ORTH:  Ckay. 19 Section 126 are reasonable and that the requirenents of
20 MB. SOLORIA: | have the wong reference in the 20 that Section help achieve inportant enission reductions,
21 attachment to this section, so |I'mtrying to find it. 21 while continuing to encourage the use of produced water
22 BOARD MEMBER GARCI A: | sort of have a vague 22 instead of freshwater resources throughout the industry.
23 nenory that we voted on this, rejecting it already, but 23 So this -- this finding was just a little bit
24 maybe I'mnixing it up with something el se. 24 nore specific to the Section itself. And so, it was
25 MS. SOLORIA: Again, | just want to make sure 25 proposed by the Departnment, so | left that separate for
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1 you-all to consider adoption of that provision. 1 deliberations are closed, and you-all can nove on to -- |
2 BOARD MEMBER GARCI A What page is that? 2 don't know what the reorder nunber is, but it would be EIB
3 M5. SOLORIA:  This is page 275, Menber Garci a. 3 21-27, the discussion of possible action on the Statenent
4 CHAI RPERSON SUINA:  So, is there any question or 4 of Reasons.
5 di scussion on this? 5 So this would be the point where you actually
6 Yes, Menber Honker. 6 vote whether or not to adopt the Statenent of Reasons and
7 BOARD MEMBER HONKER: |'Il go ahead and make a 7 Final Oder and delegate the signature to the Chair.
8 notion that we find the costs associated with Section 126 8 CHAI RPERSON SUI NA:  Thank you so nuch,
9 are reasonabl e and the requirements of Section 126 help 9 Ms. Soloria.
10 achi eve inportant emi ssions reductions while continuing to 10 So, if there's no further discussions, just one
11 encourage the use of produced water instead of freshwater 11 nore tine on the deliberations. If thereisn't, we wll
12 resources throughout the industry. 12 cl ose deliberations and nove on to the next agenda item
13 BOARD MEMBER BI TZER: |'I| second that. 13 that Ms. Soloria referenced, which is EIB 21-27. And this
14 CHAI RPERSON SUI NA:  Thank you, Menber Honker and 14 is the discussion and possible action on the Statenent of
15 Menber Bitzer. 15 Reasons.
16 If there's no further discussion, M. Jones, 16 Wth that, it looks like Ms. Soloria, we'll turn
17 woul d you please do a roll-call vote on Menber Honker's 17 it over to you and see how to proceed on this -- this next
18 notion? 18 agenda item
19 ADM NI STRATOR JONES: Menber Bitzer, how do you 19 MS. SCLORIA: Al right. Thank you, Madam Chair.
20 vote? 20 So, with the close of the deliberations, you-all have
21 BOARD MEMBER BI TZER: |'I| vote yes. 21 tackled all of the findings and decisions you had to make.
22 ADM NI STRATOR JONES: Menber Cates? 22 So the Statenent of Reasons that you would be adopting
23 BOARD MEMBER CATES: Yes. Excuse nme. Yes. 23 woul d include all of the |anguage that you-all accepted
24 ADM NI STRATOR JONES:  Menber Garci a? 24 and, of course, the rest of the Statement of Reasons that
25 BOARD MEMBER GARCI A:  Yes. 25 you reviewed prior to today.
50 52
1 ADM NI STRATOR JONES:  Menber Honker ? 1 And you-all can have a discussion whether or not
2 BOARD MEMBER HONKER:  Yes. 2 to accept that, if you -- if you'd like to see sone
3 ADM NI STRATOR JONES: Vice-Chair Trujillo-Davis? 3 changes, you can note those as well. And then the Board
4 VI CE- CHAI R TRUJI LLO-DAVI S:  Yes. 4 woul d take a final vote to kind of sign, seal and deliver
5 ADM NI STRATOR JONES: Thank you. 5 this thing. So, yeah, that's where we are.
6 Chair Sui na? 6 HEARI NG OFFI CER ORTH: Thank you, Ms. Sol ori a.
7 CHAI RPERSON SUI NA:  Yes. 7 And so, fellow Board nenbers, | know this has
8 ADM NI STRATOR JONES: The npotion passes. 8 been a long process, and | know for NMED and the parties,
9 CHAI RPERSON SUI NA:  Thank you, M. Jones. 9 years' long process -- nultiple years.
10 Al right. Back to you, Ms. Soloria, to wap it 10 And so, |I'mjust |ooking to you-all and seeing
11 up. | think that was it, right? 11 what you're feeling right now and how we want to proceed
12 MS. SOLORIA: That was it. 12 on the Statenent of Reasons, and this next step, as we've
13 I woul d open the floor to any other discussions 13 gone through. And | know the Statenent of Reasons was
14 the Board wants to have in terns of deliberations that 14 provided to us prior to the neeting and, hopefully, the
15 they feel they need to express or voice. 15 Board has been able to review sone of that information and
16 If not, we would close out our reopened 16 the materials that Ms. Soloria has put together for us.
17 deliberations and nove on to the next item of the agenda, 17 Personally -- well, I'Il leave it to the Board
18 whi ch woul d be adoption of the Statenent of Reasons. 18 here and see what your thoughts are before sharing any of
19 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria. 19 mine.
20 Fel | ow Board nenbers, is there any nore 20 Yes, Menber Garci a.
21 discussion since we do have this very defined opening here 21 BOARD MEMBER GARCIA: | would |ike to cormend our
22 for deliberations and di scussions? 22 Counsel for doing a great job on the Statenent of Reasons
23 If not, Ms. Soloria, do we have to make a fornmal 23 and Final Order. | knowit was a big job, a very
24 notion to close deliberations again? 24 conplicated rule. Appreciate all of her work on this.
25 MS. SOLORIA: No. W can just -- the 25 And |"'mready to make a notion, unless there's any other
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1 discussion. 1 that we adopt the Statenent of Reasons and Final Oder as
2 CHAI RPERSON SUINA:  If there's no other 2 proposed, and that the Chair sign the Statenent of Reasons
3 discussion, before you nake a notion, Menber Garcia, you 3 and Final Oder.
4 took the words out of ny nouth. And | just want to say, 4 BOARD MEMBER HONKER: |'Il second that.
5 thank you, Ms. Soloria. | had tine to | ook through what 5 CHAlI RPERSON SUI NA:  Thank you, Menber Garcia and
6 you provided the Board, and it seened very clear. | |ove 6 Menmber Honker.
7 Excel spreadsheets, so it was ny kind of formatting. 7 Wth that, Ms. Jones, | don't see any other
8 Thank you so much. 8 discussion fromour Board menbers. Ms. Jones, would you
9 MB. SOLORIA: Madam Chair, | would just be rem ss 9 mind doing a roll-call vote for Menber Garcia's notion and
10 if | didn't recognize Hearing Oficer Oth, who offered 10 Menmber Honker's second?
11 tremendous hel p preparing the Statement of Reasons, so | 11 ADM NI STRATOR JONES: Menber Bitzer, how do you
12 did want to nention that as well. 12 vote?
13 CHAI RPERSON SUI NA:  Thank you, Ms. Soloria, and 13 BOARD MEMBER BI TZER: | vote yes.
14 of course, Ms. Orth, Madam Hearing Officer. | know you've 14 ADM NI STRATOR JONES: Menber Cates, how do you
15 hel ped us through this process, and so |I echo 15 vote?
16 Ms. Soloria's words here, and thank you as well. 16 BOARD MEMBER CATES: Yes.
17 Wth that, | guess, Menber Garcia -- and 17 ADM NI STRATOR JONES: Menber Garci a?
18 Ms. Soloria, is there -- just again, just to making sure 18 BOARD MEMBER GARCI A:  Yes.
19 we dot our |I's and cross our T's, is there a notion that 19 ADM NI STRATOR JONES:  Menber Honker ?
20 we need to consider the |anguage specific in a notion? 20 BOARD MEMBER HONKER: | vote yes.
21 MS. SOLORIA: | would -- | would just say, Madam 21 ADM NI STRATOR JONES: Vice-Chair Trujillo-Davis?
22 Chair, that the Board nove to adopt the Statenent of 22 VI CE- CHAI R TRWI LLO DAVIS:  Yes.
23 Reasons for EIB 21-27 and ask the Chair to sign it on 23 ADM NI STRATOR JONES:  Chair Suina?
24 behal f of the Board. 24 CHAI RPERSON SUI NA:  Yes.
25 CHAI RPERSON SUI NA:  Thank you, Ms. Sol oria. 25 ADM NI STRATOR JONES: The notion passes.
54 56
1 Yes, Menber Garcia. 1 CHAI RPERSON SUI NA:  Thank you, Ms. Jones.
2 BOARD MEMBER GARCI A:  That woul d be nmy notion. 2 Appreciate that.
3 HEARI NG OFFI CER ORTH: Thank you, Menber Garci a. 3 | did also want to thank Ms. Jones as well, with
4 BOARD MEMBER HONKER:  |'1l add ny thanks to ny 4 this process, now that we're wapping up EIB 21-27, for
5 fell ow Board nenbers and for Ms. Soloria and the Hearing 5 your support through the deliberations, in organizing all
6 Oficer. And | second Menber Garcia's notion. 6 of the logistics, and checking that the thing on the roof
7 CHAI RPERSON SUI NA:  Thank you, Menber Honker. 7 didn't fall on us during deliberations and everything. So
8 Fel | ow Board Menbers, if there's -- |'m]looking 8 thank you as well, Ms. Jones, and your colleague Madai as
9 around here -- any other further discussion. 9 well.
10 One thing | just wanted to al so get on the 10 Wth that, | guess we'll continue on, if that's
11 record, just after review ng the docunent for the 11 it. M. Soloria, do you have anything to add?
12 Statenent of Reasons, going back through ny notes, and so 12 MS. SOLORIA: That's it, Madam Chair. And |
13 forth, in addition to clarifying some of those itens that 13 would just mention that the court reporter, Ms. DuBois, is
14 we clarified earlier, | just want to note that for the 14 excused. And thank you so nuch for your support during
15 record, that, you know, it did track. And | did also do 15 this process.
16 that -- that reviewas well. So | feel fairly confident 16 CHAI RPERSON SUI NA:  Yes, thank you, Ms. DuBoi s,
17 as well in the Statenment of Reasons. | just wanted to put 17 as well, and your colleagues through this process as well.
18 that on record. 18 (Del i berations adjourned on May 27, 2022, at
19 MS. SOLORIA: I'll offer a friendly, suggested 19 10:27 a.m)
20 amendnent to ny proposed notion, that also includes the 20
21 Final Oder, which is appended today on the end of the 21
22 Statenent of Reasons, actually, adopting the rule. 22
23 CHAI RPERSON SUI NA:  Yes, Menber Garci a. 23
24 BOARD MEMBER GARCIA:  So I'Il go ahead and 24
25 restate the notion would be in the matter of EIB 21-27, 25
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