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1. This mater comes before the New Mexico Environmental Improvement Board (“EIB” or “the Board”) upon a petition filed by the New Mexico Environment Department (“NMED” or “Department”) proposing new regulations for Oil and Gas Sector – Ozone Precursor Pollutants to be codified at 20.2.50 NMAC.
2. NMED’s petition for regulatory change was filed with the Board on May 6, 2021.  On June 8, 2021, the Board issued an Order of Hearing Determination and Hearing Officer Appointment, designating Felicia Orth as Hearing Officer for the proceeding and establishing a hearing date of September 20, 2021.  On August 26, 2021, the Hearing Officer issued the Procedural Order governing this proceeding.
3. Entries of appearance were filed by Conservation Voters New Mexico, Diné C.A.R.E., Earthworks, Natural Resources Defense Council, San Juan Citizens Alliance, Sierra Club, 350 New Mexico, 350 Santa Fe, Environmental Defense Fund, National Parks Conservation Association (“NPCA”) (collectively “Clean Air Advocates”), New Mexico Oil and Gas Association (“NMOGA”), Oxy USA Inc. (“Oxy”), Commercial Disposal Group (“CDG”), Kinder Morgan, Inc. (“KM”), El Paso Natural Gas Company, LLC, TransColorado Gas Transmission Co., LLC, Natural Gas Pipeline Company of America, LLC, NGL Energy Partners LP, Solaris Water Midstream, LLC, OWL SWD Operating, LLC, Goodnight Midstream, LLC, Independent Petroleum Association of New Mexico (“IPANM”), New Mexico Environmental Law Center, Center for Civic Policy (“CCP”), NAVA Education Project (“NAVA”) (collectively “CCP-NAVA”), The Gas Compressor Association (“GCA”), and the New Mexico Environment Department.
4. Pursuant to the Hearing Determination and the Procedural Order, the parties pre-filed written direct and rebuttal technical testimony on July 28, 2021 and September 7, 2021, respectively.  Witness lists were filed on September 13, 2021.  
5. Parties were given an additional opportunity to provide briefing on the legal issues regarding the provisions in proposed 20.2.50.127 NMAC (Prohibited Activity and Credible Evidence) by September 13, 2021.
6. The hearing began on September 20, 2021 and continued through October 1, 2021.  The hearing was conducted virtually in light of the COVID-19 pandemic.  The public was afforded ample opportunity to participate throughout the hearing.
[bookmark: _Toc93581879]LEGAL AUTHORITY
7. Under the New Mexico Air Quality Control Act (“Air Act”), the Board is responsible for the prevention or abatement of air pollution.  NMSA 1978, § 74-2-5 (2021).  
8. Under the AQCA, the Board has the authority to “adopt, promulgate, publish, amend and repeal rules and standards consistent with the [AQCA] and maintain national ambient air quality standards and prevent or abate air pollution.”  Id.  The “standards” are the ambient air quality standards authorized by § 74-2-5(B)(1)(a).
9. In addition, in areas of the state where ambient concentrations of ozone are 95 % or more of the National Ambient Air Quality Standard (“NAAQS”) for ozone, the Board is required to adopt a plan, including regulations of emissions of nitrogen oxides and volatile organic compounds (ozone precursors), to assure that the NAAQS for ozone are attained and maintained.  Section 74-2-5.C.  “Rules adopted pursuant to this subsection shall be limited to sources of emissions within the area of the state where the ozone concentrations exceed ninety-five percent of the primary national ambient air quality standard.”
10. Before the Board or local board adopts a rule that is more stringent than the federal act or federal regulations, or that applies to sources not subject to regulation pursuant to the federal act or regulations, the Board or local board shall make a determination, based on substantial evidence and after notice and public hearing, that the proposed rule will be more protective of public health and the environment.  NMSA 1978 § 74-2-5(G). 
11. Under the Air Act, any person (including NMED) may at any time recommend or propose a regulation to the Board.  NMSA 1978, § 74-2-6(A) (1992).
12. The Board’s rulemaking procedures are governed by 20.1.1 NMAC.
13. A person wanting the Board to adopt, amend, or repeal any regulation or standard within the Board’s jurisdiction must file a petition with the Board that states the proposed regulatory change and the reasons for the change.  20.1.1.300 NMAC.
14. To adopt a regulation or emission control requirement, the Board must hold a public hearing.  § 74-2-6(B).  At the hearing, the Board must allow interested persons the opportunity to submit data, views, or argument and permit the examination of witnesses who are testifying.  § 74-2-6(D).  
15. After the public hearing, the Board deliberates and issues a decision on the proposed rulemaking.  20.1.1.407 NMAC.  The proposed rule becomes adopted and final upon signature of the written Board decision.  Id. 
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16. The proposed Oil and Gas Sector – Ozone Precursor Rule (“the Ozone Rule”) is part of two significant initiatives regarding the control of ozone in New Mexico.  Petition for Regulatory Change, at 2, May 6, 2021.  The first initiative is NMED’s Ozone Attainment Initiative (“OAI”), which has a goal of maintaining New Mexico’s compliance with the NAAQS for ozone.  Id.  The second initiative is pursuant to Executive Order 2019-003 from Governor Michelle Lujan Grisham directing NMED and the New Mexico Energy, Minerals, and Natural Resources Department (“EMNRD”) to develop a regulatory framework to reduce oil and gas sector methane emission and prevent waste from new and existing sources.  Id. 
17. From June through August 2019, NMED and EMNRD jointly held public meetings throughout the State to: “provide information regarding the need for the regulatory initiatives and the relevant authorities for the regulatory actions; to hear input from stakeholders and members of the public; and to answer questions regarding the rulemaking process.” Id. at 3. 
18. A Methane Advisory Panel (“MAP”) was convened by NMED and EMNRD in August 2019 to “move forward in a manner grounded in science, innovation, collaboration and compliance”.  NMED Ex. 10 at 0005 (Methane Advisory Panel Technical Report).  The members of the MAP were 27 individuals across environmental organizations, Nations, tribes, pueblos, small and large independent petroleum producers, and major, vertically integrated companies.  Id.  The MAP produced a technical report as a “New Mexico-specific treatise on methane emissions and potential reduction mechanisms.” Id.
19. On July 20, 2020, NMED released a preliminary draft (“Pre-Petition Draft”) of the Ozone Rule.  NMED Ex. 12 (Pre-Petition Draft of 20.2.50 NMAC – July 20, 2020).  Written comments were received on this draft during a two-month comment period.  Petition for Regulatory Change, at 3, May 6, 2021.  IPANM submitted written comments on the draft.  From September 2020 through May 2021, NMED reviewed all the input received on the Ozone Rule and made substantial revisions based on that input.  Id.
20. NMED submitted the Petition for Regulatory Change (“the Petition”) on May 6, 2021.  The Petition included the newly revised version of the Ozone Rule.  Id. at 8.  The Petition included NMED’s statement of reasons for the proposed rule.
21. At its June 2021 meeting, the Board granted the petition and decided to appoint a hearing officer to preside at the hearing.  
22. On June 8, 2021, the Board issued an Order of Hearing Determination and Hearing Officer Appointment, designating Felicia Orth as Hearing Officer for the proceeding and establishing a hearing date of September 20, 2021.  The Order required that any person intending to submit direct technical testimony must submit a notice of intent to present direct technical testimony, including full written testimony and exhibits by July 28, 2021.  Any person intending to submit rebuttal technical testimony was required to submit a notice of intent, including full written testimony and exhibits by September 6, 2021.  
23. On August 26, 2021, the Hearing Officer issued the Procedural Order governing this proceeding.
24. The Hearing Notice was published in the New Mexico Register on June 22, 2021.  NMED Ex. 114.  The Hearing Notice was also published on the New Mexico Sunshine Portal on June 22, 2021.  NMED Ex. 115.  The Hearing Notice was also published in the following newspapers: Albuquerque Journal, Carlsbad Current Argus, Farmington Daily Times, Hobbs Daily News Sun, and the Santa Fe New Mexican.  NMED Exs. 116-124.  Lastly, the Hearing Notice was sent to New Mexico tribes and the New Mexico Land Grant Council.  NMED Exs. 125-26.
25. Oxy; NMOGA; IPANM; Commercial Disposal Group; Environmental Defense Fund; National Park Service; KM and its subsidiaries and affiliations, El Paso Natural Gas Company LLC, Transcolorado Gas Transmission Co., LLC, and Natural Gas Pipeline Company of America, LLC; GCA; New Mexico Environmental Law Center; Clean Air Advocates; WildEarth Guardians; CCP-NAVA; NMED; and Solar Turbines (collectively “the Parties”) submitted notices of intent to present technical pre-filed written direct and/or rebuttal technical testimony.
26. A virtual public hearing was held from September 20, 2021 through October 1, 2021.  The Hearing Officer heard technical testimony, including direct and cross examination from the Parties and Public comment was heard from many interested members of the public.
27. After the public hearing, in accordance with the Procedural Order, parties submitted closing arguments, proposed reasons, and final proposed changes to the Ozone Rule.
28. The Hearing Officer allowed all interested persons a reasonable opportunity to submit data, views, and arguments, and to examine witnesses.  
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After deliberation, the Board hereby adopts the following Statement of Reasons in support of its decision: 
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29. Ozone is not directly emitted from sources, but rather is formed when nitrogen oxides (“NOx”) and volatile organic compounds (“VOCs”) react in the presence of sunlight. NMED Petition, Statement of Reasons at 5.
30. “As the amount of these compounds increase in the air during warm days and intense sunlight, the essential chemical reactions take place to form ozone.” Id. 
31. Anthropogenic and non-anthropogenic sources contribute to ozone concentrations. Id. 
32. Under the Air Act, the Board must take action to control NOx and VOC emissions when “emissions from sources within its jurisdiction cause or contribute to ozone concentrations in excess of ninety-five present of the ozone NAAQS.” NMED Petition, Statement of Reasons at 7; Section 74-2-5(C).
33. The Air Act requires the Board to “adopt a plan, including regulations, to control emissions of NOx and VOC to provide for attainment and maintenance of the ozone NAAQS for those areas that exceed the ninety-five percent of the standard.” Id.
34. The Air Act does not specify the elements required for a plan to control NOx and VOC emissions.
35. The federal Clean Air Act specifies the requirements for state implementation plans (“SIP”) for assuring that NAAQS, including ozone, are attained and maintained.  The requirements include the following: enforceable emission limits, appropriate control equipment, collection of monitoring data, required emission report amongst many other steps.  42 U.S.C. § 7410(a)(2).
36. The federal Clean Air Act regulations regarding a SIP for implementation of the 2015 NAAQS for ozone management are contained in 40 C.F.R. Part 51, Subpart CC. 
37. New Mexico has an approved SIP, including requirements for ozone.  40 C.F.R. Part 52, Subpart GG. 
38. Section 172 of the federal Clean Air Act, which applies to requirements for areas designated as nonattainment with the NAAQS, requires that nonattainment area plans: 
(1) In general
Such plan provisions shall provide for the implementation of all reasonably available control measures as expeditiously as practicable (including such reductions in emissions from existing sources in the area as may be obtained through the adoption, at a minimum, of reasonably available control technology) and shall provide for attainment of the national primary ambient air quality standards.
(2) RFP
Such plan provisions shall require reasonable further progress.
(3) Inventory
Such plan provisions shall include a comprehensive, accurate, current inventory of actual emissions from all sources of the relevant pollutant or pollutants in such area, including such periodic revisions as the Administrator may determine necessary to assure that the requirements of this part are met.
(4) Identification and quantification
Such plan provisions shall expressly identify and quantify the emissions, if any, of any such pollutant or pollutants which will be allowed, in accordance with section 7503(a)(1)(B) of this title, from the construction and operation of major new or modified stationary sources in each such area. The plan shall demonstrate to the satisfaction of the Administrator that the emissions quantified for this purpose will be consistent with the achievement of reasonable further progress and will not interfere with attainment of the applicable national ambient air quality standard by the applicable attainment date.
(5) Permits for new and modified major stationary sources
Such plan provisions shall require permits for the construction and operation of new or modified major stationary sources anywhere in the nonattainment area, in accordance with section 7503 of this title.
(6) Other measures
Such plan provisions shall include enforceable emission limitations, and such other control measures, means or techniques (including economic incentives such as fees, marketable permits, and auctions of emission rights), as well as schedules and timetables for compliance, as may be necessary or appropriate to provide for attainment of such standard in such area by the applicable attainment date specified in this part.
(7) Compliance with section 7410(a)(2)
Such plan provisions shall also meet the applicable provisions of section 7410(a)(2) of this title.
(8) Equivalent techniques
Upon application by any State, the Administrator may allow the use of equivalent modeling, emission inventory, and planning procedures, unless the Administrator determines that the proposed techniques are, in the aggregate, less effective than the methods specified by the Administrator.
(9) Contingency measures
Such plan shall provide for the implementation of specific measures to be undertaken if the area fails to make reasonable further progress, or to attain the national primary ambient air quality standard by the attainment date applicable under this part. Such measures shall be included in the plan revision as contingency measures to take effect in any such case without further action by the State or the Administrator.  
42 U.S.C. § 7502(c) (1990) (emphasis added).  

39. The Board finds that the Ozone Advance Path Forward document (NMED Ex. 4) is not sufficient under Section 74-2-5(C) because it lacks the requisite level of detail and support required for an attainment or nonattainment SIP under the federal Clean Air Act.
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40. NMED proposed to implement Part 50 in the following counties of the state are subject to this Part: Chaves, Dona Ana, Eddy, Lea, Rio Arriba, Sandoval, San Juan, and Valencia.
41. NMED stated that Chaves and Rio Arriba counties were included because sources in those counties may cause or contribute to ozone concentrations in excess of 95 % of the ozone NAAQS in other counties.  Tr. Vol. 1, 298:10-19 (Baca).
42. The Air Act, Section 74-2-5(C), limits the Board’s authority to sources “sources of emissions within the area of the state where the ozone concentrations exceed ninety-five percent of the primary national ambient air quality standard.”
43. Because Chaves and Rio Arriba counties do not exceed 95% of the ozone NAAQS, sources in those counties cannot be subject to the Ozone Rule.
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44. NMED completed modeling and baseline emission inventories to create a base case for ozone impacts.  NMED Ex. 15 (Photochemical Modeling Protocol); NMED Ex. 16 (2014 Modeling Platform Development and Model Evaluation); NMED Ex. 17 (Air Quality Technical Support Document); NMED Ex. 18 (New Mexico OAI Study Photochemical First monthly Webinar May 2020); NMED Ex. 19 (New Mexico OAI Study Photochemical Monthly Webinar June 2020); NMED Ex. 20 (2014 and 2023 Emissions, CAMx WRF Sensitivity Tests and Final Model Configuration); NMED Ex. 21 (Emissions, CAMx, Base and Model Performance, 2023 CAMx Model Status); NMED Ex. 22 (2014 and 3028 Emissions Development); and NMED Ex. 23 (Revised 2014 v2 Base Case, 2028 Base Case).
45. NMED ozone monitoring data and modeling shows that the contribution to ozone design values from New Mexico sources is:
	· Bloomfield
	4.8 ppb

	· Navajo Lake
	5.6 ppb

	· Sub-Station
	6.4 ppb

	· Dona Ana
	3.4 ppb

	· Carlsbad City
	1.9 ppb


IPANM Ex. 6 at 6 (Blewitt Direct).
46. The combined predicted total Oil and Gas impacts on ozone is only 0.5 ppb.  IPANM Ex. 6 at 6 (Blewitt Direct).
47. The remainder of ozone impacts are from sources outside of New Mexico.  IPANM Ex. 6 at 6 (Blewitt Direct); NMOGA Appendix A4 at 11 (McNally Direct).  
48. New Mexico has no ability to require ozone precursor emissions reductions beyond its borders.  IPANM Ex. 6 at 7 (Blewitt Direct).
49. Under modeling results calculated by IPANM’s expert Mr. Doug Blewitt, implementing the Oil and Gas control strategies from the rule results in an insignificant decrease in the amount of ozone.  IPANM Ex. 6 at 8-9 (Blewitt Direct).  
50. For all monitors except Carlsbad, the 2028 control base case demonstrates that all monitors will be below the 70 ppb ozone NAAQS without reductions attributable to the proposed Ozone Rules.  Id. at 9.  For Carlsbad, without the implementation of further emissions controls, the 2028 base case design value slightly moves from 73.7 ppb to 71.2 ppb.  Id.  When the proposed Ozone Rules controls are applied on top of this, the design value reduces by 0.3 ppb to 70.9 ppb.  Id.  
51. NMED acknowledged that New Mexico has no regulatory control of emissions outside of New Mexico.  NMED Reb. Ex. 11, at 13 (Morris Rebuttal).  NMED also conceded that controls required by the Ozone Rules yield small reductions in ozone concentrations in New Mexico.  Id.  However, NMED disagreed that regulation at this small of a scale is inefficient or ineffective.  Id. at 6, 13.
52. At the hearing, NMED reiterated that a majority of the ozone in New Mexico comes from outside of New Mexico.  Tr. Vol. 2, 374:17-19 (Morris).  NMED further testified that by looking at the contributions from ozone precursor emissions inside New Mexico, 55% of the anthropogenic ozone emissions are from oil and gas at the Navajo Lake monitor, 71% at Hobbs, and 20% at the Desert View monitors.  Tr. Vol. 2, 375:5-17 (Morris).  Finally, Mr. Morris testified that across New Mexico, oil and gas emission reductions will reduce design values by 1.5 ppb at Navajo Lake and as much as 3 ppb in the San Juan Basin.  Tr. Vol. 2, 376:13-20 (Morris).
53. IPANM’s witness, Mr. Doug Blewitt, testified that it is important to use modeling to identify which sources contribute to monitored concentrations.  Tr. Vol. 1, 272:11-14 (Blewitt).
54. Given the relatively minor impact that Oil and Gas sources have on New Mexico ozone design values, the Board acknowledges that control from the proposed Ozone Rule would not substantially reduce ambient ozone concentrations.
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55. From the way the modeling was conducted for the Ozone Rule, it is impossible to identify ozone benefits from NOx controls compared to benefits from VOC controls.  IPANM Ex. 6 at 5 (Blewitt Direct); IPANM Ex. 12 at 14-15 (Blewitt Rebuttal).  The modeling results for VOC and NOx were combined; therefore, there is no way to tell which precursor pollutant (NOx or VOCs) was the majority cause.  Id.; NMOGA Appendix A4 at 13 (McNally Direct). 
56. The CAMx model is the Comprehensive Air Quality Model with Extensions.  NMOGA Appendix A4 at 4 (McNally Direct).  It is a publicly available photochemical model developed by Ramboll US Consulting, Inc. and used widely for air quality planning across the United States.  Id.  
57. A photochemical model means the model includes chemical transformations that are influenced by light.  NMOGA Appendix A4 at 4 (McNally Direct). 
58. If the CAMx source apportionment is used, it is possible to calculate how much ozone is attributable to oil and gas NOx and VOC emissions.  NMOGA Appendix A4 at 13-14 (McNally Direct).  This yields a result that shows at all monitors, ozone attributable to New Mexico oil and gas operations is much more NOx limited than VOC limited.  Id. That is, the ozone concentrations are much more affected by NOx emission that VOC emissions.
59. NMED disagrees that the CAMx source apportionment can be used to separate contributions of oil and gas emissions into VOC and NOx.  NMED Rebuttal Ex. 11 at 6-8 (Morris Rebuttal).  Particularly because the CAMx Anthropogenic Precursor Culpability Assessment (“APCCA”) version of CAMx used in NMED’s modeling, “overrides some of the NOx and VOC sensitive conditions in allocating ozone formed to the same source group VOC sensitive and NOx sensitive ozone tracers” thus making the analysis unreliable.  Id. at 7.  However, NMED ultimately agreed that modeling indicates that New Mexico ozone formation is more NOx sensitive than VOC sensitive.  Id. 
60. It is important that NOx and VOC impacts of ozone are separated out when considering ozone formation.  IPANM Ex. 6 at 6 (Blewitt Direct).  Ozone formation is non-linear, and therefore, NOx and VOC do not have the same impact on ozone formation.  Id. at 7. 
61. When comparing ozone reductions from both NOx and VOC controls, controls on either do not have the same effect.  IPANM Ex. 6 at 13 (Blewitt Direct).  Reductions in NOx emissions are more effective than VOC emissions because most areas are NOx limited.  Id.; IPANM Ex. 2 at 4 (Davis Direct).
62. NMED disagreed on the importance of separating out NOx and VOC emissions when evaluating ozone formation, stating that even if one precursor is more sensitive than the other, a reduction in all precursors still reduces ozone.  NMED Rebuttal Ex. 11 at 8 (Morris Rebuttal). 
63. At the hearing, NMED reiterated its disagreement that VOC and NOx values should have been separated.  Tr. Vol. 2, 379:17-22 (Morris).  NMED admitted that this could have been done, but they did not do it because it is standard practice to keep the two combined.  Tr. Vol. 2, 379:19-22 (Morris); Tr. Vol. 2:501:25-502:13 (Morris).
64. NMED also acknowledged that ozone concentrations in most of the areas in New Mexico are NOx sensitive, except for the San Juan Basin which has a little bit more VOC sensitivity.  Tr. Vol. 2, 380:2-6 (Morris).
65. NMED testified that it did not run separate models that examined NOx only or VOC only controls; rather, the models that were run only included both.  Tr. Vol. 2, 393:10-19 (Morris).  However, NMED does acknowledge that on a ton-for-ton basis, NOx controls are going to be more effective than VOC controls because most of the areas in New Mexico are more NOx sensitive.  Tr. Vol. 2, 397:12-20 (Morris).
66. NMGOA testified that there is no requirement that a rule has to control both precursors.  Tr. Vol. 2, 493:4-7 (McNally).  Specifically, certain controls are going to be more effective at controlling certain sources.  Id. 
67. Due to the combined nature of NOx and VOC in the ozone analysis modeling, the Board finds it cannot determine the effectiveness of NOx versus VOC controls on the oil and gas sector.     
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68. The NMED Technical Support Document (“TSD”) does not contain data regarding the derivation of the base case emission inventory.  IPANM Ex. 6 at 9 (Blewitt Direct).  Specifically, the 2028 future year base case “provides no documentation for emission calculations, emission growth (by source category), as well as assumptions regarding emission reductions that will be implemented as a result of new control requirements.”  Id. at 9-10. 
69. IPANM asserted that the TSD provided limited documentation on electric generating unit (“EGU”) sources included in the inventory, as well as the 2028 emission reductions.  IPANM Ex. 6 at 10 (Blewitt Direct).  EGU’s are large power-plant emission sources and large EGU sources exist outside the borders of New Mexico that have impacts on New Mexico ozone levels.  Id.  
70. Further, IPANM asserted that there was a lack of documentation on the underlying assumptions used to formulate the 2014 base and 2028 growth cases and the 2028 oil and gas control cases.  IPANM Ex. 6 at 11 (Blewitt Direct).  Specifically, there was a 34% increase in emissions in NOx and a 42% decrease in VOCs between the 2014 base case and 2028 growth base case.  Id. at 11.  It is unreasonable to assume that there was substantial growth in NOx while VOC declined.  Id.  The underlying assumptions are inconsistent between the VOC and NOx inventories.  Id.  
71. IPANM reiterated this concern in its rebuttal testimony stating that “the emission inventories used to develop the 2014 base case and the 2028 future year base case were not available for review and were not included in the TSD” and that this omission precluded review of the emission calculations as well as the assumptions used in the development of the inventory.  IPANM Ex. 12 at 8 (Blewitt Rebuttal).  
72. Understanding the assumptions used in the modeling is particularly important because of the production decline of an oil and gas well over time.  IPANM Ex. 12 at 9 (Blewitt Rebuttal).  As wells age, production declines.  As production declines, emissions decline.  Id. No data was provided in the TSD regarding decline versus new production assumptions.  Id.  
73. “Accurate emission inventories are a necessary component of accurate modeling.”  IPANM Ex. 12 at 10 (Blewitt Rebuttal).  The lack of documentation available makes it impossible to confirm that accurate oil and gas emission inventories were used in modeling.  Id.  
74. NMED responded to IPAMN’s criticisms of the TSD.  NMED Reb. Ex. 11 at 14 (Morris Rebuttal).  Mr. Morris testified that the 2014 base case emissions were based on the WRAP2014v2 inventory and the 2028 base case emissions were based on the WRAP 2028OTBa2 emissions inventory.  Id.  Further, links to the documents and webpages that were relied on were provided throughout the TSD and such links document the development of the emission inventories.  Id. 
75. Mr. Morris discussed the 34% increase and 42% decrease in New Mexico Oil and Gas NOx and VOC emissions, respectively.  NMED Reb. Ex. 11 at 18 (Morris Rebuttal).  He highlighted that the TSD compares the 2014 and 2028 New Mexico Oil and Gas NOx and VOC emissions before the New Mexico Oil and Gas emissions are processed by the SMOKE emissions model and the CAMx-ready emission inputs after the New Mexico Oil and Gas emissions are processed by SMOKE.  Id. at 18.  Further, the SMOKE emission model “performs temporal adjustments, spatial disaggregation, and chemical speciation that can result in alterations of the annual emissions.”  Id.  
76. At the hearing, NMED testified that it did not evaluate emissions outside of the 2028 Oil and Gas emissions because the emissions were taken from the WRAP Regional Haze inventories.  Tr. Vol. 2, 377:18-23 (Morris).  The WRAP inventories “are some of the most vetted and reviewed and documented inventories ever developed by the western states.”  Tr. Vol. 2, 377:23-25 (Morris).  
77. NMED further testified that the WRAP inventories are on numerous websites and webpages.  Tr. Vol. 2, 378:1-4 (Morris). 
78. IPANM’s witness Mr. Blewitt testified that he had looked through the WRAP inventories more than once and he was unable to find any documentation for the base case inventory.  Tr. Vol. 2, 451:18-21 (Blewitt).  Further, when the inventories were requested through NMED, all that was provided was a tabular list of numbers and emissions rates, rather than specific details.  Tr. Vol. 2, 452:2-6 (Blewitt). 
79. Mr. Blewitt also discussed the lack of documentation that has been available and that such documentation is important to understand what is present in an inventory.  Tr. Vol. 2, 454:10-12 (Blewitt).
80. Mr. Morris testified that production decline is also accounted for in the emission inventories by including a collection of wells of various ages and productions levels and the same assumption is used again for 2028.  Tr. Vol. 2, 378:3-16 (Morris).  
81. Due to the uncertainties around the emission inventories used in the modeling of the 2014 and 2028 base cases, the Board finds that it cannot determine the validity of the modeling completed in support of this rulemaking. 
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82. NMED proposed that the rule should be applied to sources in areas of the state that exceed ninety-five percent of the NAAQS for ozone and areas where emission cause or contribute to those ozone levels.  NMED Petition, Proposed Part 20.2.50 NMAC.
83. IPANM supported limiting the Ozone Rule to those areas of New Mexico with a design value that is greater than 95 percent of the federal ozone NAAQS. IPANM Ex. 2 at 5 (Davis Direct).  Further, IPANM believes it should be the Board’s responsibility to add or delete areas subject to the regulations, based on future monitored ozone concentrations.  Id.; IPANM Ex. 1 at 1:16-24.
84. NMED opposed IPANM’s position that NMED must petition the Board to remove areas of the state from the rule if their design values fall below 95%.  NMED Reb. Ex. 1 at 3 (Kuehn/Palmer Rebuttal).  NMED argues that the purpose of Part 50 is to keep areas of the state in compliance with the NAAQS.  Id. at 4.  To maintain compliance, the requirements of Part 50 must stay in place.  Id.
85. At the hearing, NMED testified that the current rule outlines the counties that are subject to Part 50, as well as a process and timeline for NMED to petition the Board to incorporate new areas.  Tr. Vol. 2, 621:4-8 (Bisbey-Kuehn).  Further, the rule clarifies that once a source becomes subject to Part 50, it will remain subject to the rule “unless it obtains an air permit with federally enforceable emission limits to lower emissions below the threshold.”  Tr. Vol. 2, 621:8-12 (Bisbey-Kuehn).  
86. NMOGA testified that the current counties that would be included in this rule would be Dona Ana, Eddy, Lea, Sandoval, San Juan, and Valencia.  Tr. Vol. 2, 630:20-23 (Smitherman).  
87. NMOGA supported NMED in creating a process for areas or counties that are added in the future to the public has an opportunity “to challenge and understand how [the] criteria has been met.”  Tr. Vol. 2, 631:1-10 (Smitherman).  
88. IPANM agreed with NMOGA’s testimony.  Tr. Vol. 2, 638:12-16 (R. Davis).
89. IPANM objected to the inclusion of Chaves and Rio Arriba Counties.  Those counties did not have ambient ozone concentrations in excess of 95% of the ozone NAAQS.  IPANM disagreed that emissions in those counties caused or contributed to ozone concentrations in excess of 95% of the NAAQS in other counties or areas of the state.  Tr. Vol. 2, 638:12-16 (R. Davis).  
90. During the hearing, IPANM dropped its challenge to including a process for removing counties to the rule considering the revisions NMED included in the rule.  Tr. Vol. 2, 639:9-14 (R. Davis). 
91. Based on the evidence presented, the Board finds the September 16, 2021, version of  20.2.50.2 NMAC with IPANM’s revisions is appropriate and should be adopted.
[bookmark: _Toc93581889]20.2.50.7 NMAC Definitions 
92. IPANM proposed several small changes to Section 7.  See Attached Exhibit A, IPANM’s Proposed 20.2.50 NMAC.  These changes are not substantive and are meant to further clarify the rule.  
93. The Board finds that IPANM’s clarifications of Section 7 are well-taken and adopts 20.2.50.7 NMAC as written in IPANM’s Proposed Final 20.2.50 NMAC.
[bookmark: _Toc93581890]20.2.50.111 NMAC Applicability
94. NMED originally proposed a requirement in Section 111 that a calculation of the potential to emit for sources subject to Part 50 be certified by a qualified professional engineer.  Petition for Regulatory Change, at 11, May 6, 2021.
95. NMED explained that requiring a professional engineer to certify calculations “is critical to ensuring the potential air emissions from equipment and processes are properly calculated and representative of the source, and present a true and accurate representation of the source’s potential emissions.”  NMED Ex. 32 at 24 (Bisbey-Kuehn/Palmer Direct).  NMED expressed reservation that without a professional engineer to certify the calculations, the potential emissions could be calculated incorrectly, which has the consequence of leaving equipment out of Part 50.  Id. 
96. IPANM opposed this requirement noting that certification by a professional engineer is unnecessary and burdensome on small producers.  IPANM Ex. 2 at 6 (Davis Direct); IPANM Ex. 10 at 8 (Davis Rebuttal).  The New Mexico Board of Licensure for Professional Engineers and Professional Surveyors exempts in-house engineers who perform “only the engineering services involved in the operation of the business entity’s business” from the requirements of the Engineering and Surveying Practice Act.  IPANM Ex. 2 at 6 (Davis Direct).
97. NMOGA also opposed this requirement, noting that not all registered professional engineers would have the necessary background or specialized oilfield knowledge to be able to complete these calculations.  NMOGA Appendix A1 at 14 (Smitherman Direct).  Mr. Smitherman highlighted that a properly trained and experienced company employee may have a significantly better working knowledge of a piece of equipment than a professional engineer.  Id.  Finally, Mr. Smitherman testified that the need to use a registered professional engineer to certify calculations would create a human resource bottleneck that will result in additional costs of implementation of the rule without a discernable benefit.  Id. at 14-15.
98. Oxy highlighted similar concerns as NMOGA and IPANM and additionally described how using an in-house engineer would still meet the goals of Section 111, but would lighten the financial burden that would be required if hiring a professional engineer was necessary.  Oxy Ex. 2 at 20 (Holderman Direct).
99. NMED recognized the burden this requirement could create and amended its proposal to also allow for an “inhouse engineer with expertise in the operation of oil and gas equipment, vapor control systems, and pressurized liquid samples” to certify the required potential to emit calculations.  NMED Rebuttal Ex. 2 at 5 (Proposed 20.2.50 NMAC – Sept. 7, 2021).
100. At the hearing, NMED testified that it was concerned about the necessary qualifications required for doing defensible PTE calculations.  Tr. Vol. 4, 1158:1-6 (Bisbey-Kuehn).  NMED believed its revisions to include an option to use an in-house engineer satisfies the concerns raised by the parties.  Tr. Vol. 4, 1157:24-1158:6 (Bisbey-Kuehn).
101. NMED clarified that it must be a professional engineer or an in-house engineer who would have to certify the calculations and that this would preclude a consultant from being able to certify these calculations.  Tr. Vol. 4, 1161:2-1162:4 (Bisbey-Kuehn).
102. NMOGA testified that it agreed with the changes to allow an alternative to a registered, professional engineer to need to certify the calculations.  Tr. Vol. 4, 1172:5-21 (Smitherman).
103. IPANM testified that while it largely agreed with NMED’s change to include in-house engineers, it still had concerns that small companies will need to use an outside consultant because they do not have an in-house engineer.  Tr. Vol. 4, 1183:4-11 (R. Davis).
104. IPANM further testified that the regulatory specialist employed by Mr. Davis’s company was not a professional engineer, but had expertise that NMED was looking for in the certifications of the calculations.  Tr. Vol. 4, 1184:12-20 (R. Davis).  IPANM believed there  needs to be additional flexibility in the rule to allow for a regulatory specialist to handle the PTE certification.  Tr. Vol. 4, 1184:15-20 (R. Davis).
105. Oxy testified that it supports NMED’s changes to the rule to allow for an in-house engineer to certify PTE calculations, but that NMED should allow for consideration of actual emissions as an alternative to a PTE.  Tr. Vol. 4, 1196:19-1197:5 (Holderman).
106. The Board finds that allowing an in-house engineer or similarly qualified environmental professional to certify potential to emit calculations is an appropriate addition to the rule and is consistent with NMED’s goal to have PTE’s properly calculated. 
107. Further, the Board concludes that IPANM’s recommendation, as reflected in the Proposed Final Rule submitted by IPANM to amend language to 20.2.50.112 NMAC, is supported by the weight of the evidence and will serve the Board’s goal of having accurate PTE calculations.
[bookmark: _Toc93581891]20.2.50.112 NMAC General Provisions
1. [bookmark: _Toc93581892]General Provisions Comments

108. NMED proposed a requirement in Section 112 that owners and operators install an Equipment Monitoring Tag (“EMT”) on certain equipment.  NMED Ex. 32 at 25:17-18 (Bisbey-Kuehn/Palmer Direct). This proposal is a subset of Section 112’s proposed establishment of a universal set of requirements applicable to all owners and operators of sources of emissions subject to emissions standards and other requirements of Part 50.  Id. at 24:21-23.  Section 112(A)(3)-(9) outlines the equipment data and monitoring information that is required to maintained for each source subject to Part 50.  Id. at 25:20-22.  An EMT interacts with a company’s equipment database and is employed to track equipment information and compliance monitoring events and data. Id. at 25:19-20. Section 112 would require scanning before and after a monitoring event and owners and operators to maintain and submit certain data to comply with the reporting requirements. See id. at 25:22-26:4. 
109. NMED reasoned that the EMT requirement will improve its ability to receive, review, and analyze compliance monitoring data for subject sources and will help improve and increase the public’s confidence in compliance monitoring. NMED Ex. 32 at 26:10-13 (Bisbey-Kuehn/Palmer Direct). 
110. Section 112(A)(10) requires owners and operators, upon request from the Department, to retain a third party at the owners’ or operators’ expense to verify any information collected, reported, or recorded pursuant to Part 50. NMED Ex. 32 at 26:16-18 (Bisbey-Kuehn/Palmer Direct).  The Department stated that third-party verification will conserve the Department’s time and resources while also improving public confidence.  Id. at 27:1-8. 
111. Proposed Section 112(B) specifies general monitoring requirements for sources subject to Part 50. NMED Ex. 32 at 27:13-14 (Bisbey-Kuehn/Palmer Direct).  More specifically, Subsection B(3) prescribes the monitoring events for equipment required to have an EMT be initiated and completed by scanning the unit’s EMT.  Id. at 29:3-4. 
112. IPANM opposed the requirements in NMED proposed Section 112(A)(2)-(10) and B(3), and any reference to EMT requirements in the remainder of Part 50 in Sections 113-115, 117-119, and 122-123.  IPANM Ex. 4 at 2:16-19 and 4:16-21 (Brown Direct).  As explained by IPANM, the technology challenges and costs, coupled with the lack of any evidence that EMT will reduce ozone precursor pollutants, does not justify the EMT program and its derivatives as part of this Ozone Rule.  Id. at 4:17-19. 
113. The three (3) monitoring options presented by NMED require frequent monitoring, and while they have been used in refineries and major facilities, IPANM is unaware of these uses in unmanned dispersed sites in an upstream oil and gas region.  IPANM Ex. 4 at 5:7-22 (Brown Direct).  Small businesses do not have the financial resources to implement these monitoring functions, and nor are those monitoring functions practical in conditions where upstream oil and gas activities occur. Id. 
114. In addition, IPANM engaged a consultant that calculated the following costs for implementing an EMT: (a) $41,000 to $48,000 tagging costs, including LDAR components; (b) $95,000 to $145,000 for implementation of a system to generate a Compliance Database Report (“CDR”) along with $10,000 in annual maintenance fees; (c) $5,000 and $7,600 for a third-party audit of an operator’s EMT at a single vertical well site and multi-well horizontal well pad, respectively; and (d) $150,000 in annual staffing costs to meet the requirements of EMT.  IPANM Ex. 4 at 5:7-22 (Brown Direct).  
115. The Commercial Disposal Group, the Gas Compressor Association, OXY USA, Inc., and NMOGA similarly rejected the EMT requirements for their overly burdensome financial requirements and lack of a demonstrable environmental benefit.  Commercial Disposal Group Appendix C at 3:1-5:3 (Marquez Direct); GCA Ex. 15 at 9:1-22:15 (Copeland Direct); OXY USA Ex. 2 at 18:13-19:20 (Holderman Direct); NMOGA A1 at 5:38-39, 6:26-7:13. 
116. The anticipated costs of implementing the requirements, as IPANM determined, shows that the burden imposed upon independent oil and gas owners and operators outweighs the benefits, if any, of the proposed EMT requirement, especially given that the Department has failed to demonstrate that the Ozone Rule will reduce ozone precursor pollutants. IPANM Ex. 4 at 7:16-20 (Brown Direct).  
117. IPANM maintained that NMED provided no evidence that implementing EMT will have any effect on reducing NOx and VOC emissions. IPANM Ex. 11 at 4:2-6 (Brown Rebuttal). 
118. IPANM also maintained that the Compliance Database Report requirement should be removed from Part 50 because it is cost prohibitive. IPANM Ex. 11 at 6:17-7:5 (Brown Rebuttal). 
119. IPANM also objected to NMED’s proposal requiring owners or operators of sources subject to Part 50 to retain a third-party to verify data or information collected. IPANM explained that the third-party audit is costly and does not demonstrate reductions in emissions of ozone precursors.  IPANM Ex. 11 at 9:2-14 (Brown Rebuttal).
120. IPANM requested deletion of the EMT requirement in Sections 112-114, 117-119, and 122-123, and the removal of the CDR requirement in Section 112(A)(6)-(7), and the requirement for an operator to retain third party to verify data (audit). IPANM Ex. 11 at 2:4-14 (Brown Rebuttal).
121. In their rebuttal testimony, NMED’s witnesses Ms. Bisbey-Kuehn and Mr. Palmer noted that both IPANM and GCA proposed to remove Section 112(A)(3)-(9), but rejected the latter’s approach.  NMED Rebuttal Ex. 1 at 22:13-17 (Bisbey-Kuehn/Palmer Rebuttal).  NMED withdrew the proposed requirement to place a physical tag on each affected source (the EMT requirement) throughout Part 50, but kept the requirement to establish a database system to maintain compliance and general information.  Id. at 4-6; Tr. Vol. 5, 1357:3-5 (Bisbey-Kuehn).  NMED did not agree to remove requirements that each monitoring event be contemporaneously recorded and uploaded to the database system. Id. at 23:7-8. 
122. NMED did not agree with IPANM’s proposal to remove the requirement in Section 112(A)(10) that an owner or operator retain a third party to review a CDR to verify compliance with the rule.  NMED Rebuttal Ex. 1 at 24:4-14 (Bisbey-Kuehn/Palmer Rebuttal). The Department, however, agreed to limit third-party verification requests to once per year and to add authorization for owners and operators to request a hearing for review of the Department’s asserted cause for requesting an audit.  Id. at 24:14-19; Tr. Vol. 5, 1359:20-21 (Bisbey-Kuehn); Tr. Vol. 5, 1360:15-21 (Bisbey-Kuehn).  The owner or operator may challenge the recommendations made by the third-party auditor. Tr. Vol. 5, 1361:6-13 (Bisbey-Kuehn).
123. Lastly, NMED agreed to delete the reference to EMT requirements in Section 112(B)(3).  NMED Rebuttal Ex. 1 at 26:1-5 (Bisbey-Kuehn/Palmer Rebuttal).
124. In the September 16, 2021, version of the Ozone Rule submitted by NMED, it removed the EMT requirement throughout the Ozone Rule, but kept the CDR requirement in Section 112(A)(3)-(8) and the third-party audit provision Section 112(A)(9). The EMT requirement in Section 112(B)(3) was also removed.  NMED Rebuttal Ex. 1 at 26:1-5 (Bisbey-Kuehn/Palmer Rebuttal).
125. At hearing, NMED confirmed that the EMT requirement was removed from the proposed Part 50. Tr. Vol. 5, 1357:6-9 (Bisbey-Kuehn).  NMED retained, however, its proposal to require a database system for date- and time-stamping monitoring events under Section 112. Tr. Vol. 5, 1357:16-17; 1359:10-14 (Bisbey-Kuehn).  NMED explained that it did not evaluate the cost of the date- and time-stamp technologies, but testified that it hopes to identify free technological “apps” that can perform that function. Tr. Vol. 5, 1369:4-8, 15-19 (Bisbey-Kuehn).
126. The compliance database system provision requires final reports to be entered within three business days and that the Department will develop a list of approved technologies for the “new contemporaneous tracking system.” Tr. Vol. 5, 1357:22-23 (Bisbey-Kuehn).  
127. The third-party audit relates to data and information that is prepared in the database report that the Department may request under the proposed Ozone Rule. Tr. Vol. 5, 1460:8-13 (Bisbey-Kuehn).  
128. NMOGA commented, however, that the CDR is a complex and challenging report to compile, depending on the complexity of an operator’s information system; it will require written codes and database integration for completion of the report. Tr. Vol. 5, 1426:14-22 (Smitherman).  
129. IPANM and CDG also stated that the generation of the CDR is cumbersome. Tr. Vol. 5, 1436:23-1437:3 (Brown) and 1469:22-1470:1 (Marquez). 
130. IPANM also pointed out that operators will have to comply with the GPS and date- and time-stamp requirements on April 2, 2023, but that they will not receive a list of approved technologies until January 1, 2023. Tr. Vol. 5, 1437:4-15 (Brown).  
131. IPANM further explained that the submission and date- and time-stamp data requires a mobile application for that data to be uploaded into web-based software. Tr. Vol. 5, 1437:22-1428:1 (Brown).  This process is time-intensive, expensive, and will require the services of outside consultants for members of IPANM. Tr. Vol. 5, 1438:2-10 (Brown). 
132. Small companies with limited well production will face difficulties with developing a compliance database system if they have not uploaded their data to a central data server or do not have one in place. Tr. Vol. 5, 1439:12-17 (Brown).
133. IPANM also requested a compliance database exception for companies that have limited reporting requirements; in lieu of a database, they may produce a written or electronic record of the data and time of the affected monitoring event. Tr. Vol. 5, 1439:18-1440:12 (Brown).
134. While IPANM lauded the Department’s efforts to investigate the compliance reporting systems that some operators may already have in place, four months is not enough time for operators to comply with the implementation of Section 112.  Tr. Vol. 5, 1438:2-8 (Brown).  
135. IPANM requested that Section 112 be implemented after January 1, 2025. Tr. Vol. 5, 1439:9-11 (Brown).  
136. The Department agreed to extend the timeframe to implement the GPS and date- and time-stamp requirements. Tr. Vol. 5, 1582:14-17 (Bisbey-Kuehn)
137. Mr. Brown also testified that the third-party audit would require the dedication of company resources and employees to assist the auditor and could interfere with their normal business and responsibilities. See Tr. Vol. 5, 1441:1-6 (Brown).
138. The third-party audit relates to data and information that is prepared in the database report that the Department may request under the proposed Ozone Rule. Tr. Vol. 5, 1460:8-13 (Bisbey-Kuehn).  
139. IPANM proposed that a third-party audit be conducted only in cases of probable extensive noncompliance. Tr. Vol. 5, 1441:7-9 (Brown).
140. NMED responded that it is inappropriate for the certification to address only major instances of noncompliance, as the intent is to compile monitoring records of the owner and operator requirements outlined in Part 50.  See Tr. Vol. 5, 1586:8-19 (Bisbey-Kuehn).  
141. However, NMED’s rationale overlooks companies that have limited reporting capabilities.  Tr. Vol. 5, 1439:18-1440:12 (Brown).
142. The Department, nevertheless, stated that entities meeting the criteria of a small business facility are not required to prepare a CDR. Tr. Vol. 5, 1439:1586:20-21 (Bisbey-Kuehn). 
143. When queried by Chair Suina regarding industry’s concerns about additional costs brought about Section 112, the Department dismissed them, stating that demonstrating compliance is essential to meeting emission standards. See Tr. Vol. 5, 1377: 6-9, 17-22 (Bisbey-Kuehn).  
144. When questioned by Vice-Chair Trujillo-Davis about whether it is the intent of the Department for operators to hire more employees dedicated to inspections, the Department confirmed that it “may be the reality” that hiring employees may be necessary for some owners and operators.  See Tr. Vol. 5, 1377: 18-25 (Bisbey-Kuehn).  
145. The Department intends to hire contractors that will develop a template to assist small operators with database management. Tr. Vol. 5, 1378:12-17; 1420:14-1421:10 (Bisbey-Kuehn).  
146. Based on the evidence presented, the Board finds that the EMT requirement, CDR requirement, and third-party audit provision are each overly burdensome and unnecessary for compliance and should each be removed from Part 50.
[bookmark: _Toc93581893]20.2.50.113 Engines and Turbines
147. NMED proposed a timeline for existing spark ignited engines to meet new emission limits.  NMED Ex. 32 at 36 (Bisbey-Kuehn/Palmer Direct).  NMED believed the proposed timeline allowed owners and operators enough time to come into compliance with the requirements.  Id. 
148. Instead of meeting emission limits, owners and operators are permitted to reduce the number of hours of operation of a certain piece of equipment to reduce emission rates.  NMED Ex. 32 at 36 (Bisbey-Kuehn/Palmer Direct).
149. New spark ignited engines must meet the emission limit upon their placement into service.  NMED Ex. 32 at 36 (Bisbey-Kuehn/Palmer Direct).
150. The proposed emission limits were based on programs in other states including Pennsylvania, Ohio, and California.  NMED Ex. 32 at 37-48 (Bisbey-Kuehn/Palmer Direct).
151. NPS proposed that lower NOx engine emission limits should be adopted based on regulations adopted in Pennsylvania.  NPS, Summary of Technical Testimony to New Mexico Regarding the Proposed Ozone Precursor Rule, 2; IPANM Ex. 12 at 17 (Blewitt Rebuttal). 
152. IPANM contracted with Spirit Environmental to review the feasibility of the emission limits proposed by NPS.  IPANM Ex. 12 at 17 (Blewitt Rebuttal), IPANM Ex. 13 (Spirit Environmental Report).  The report demonstrates that the emission limits proposed by NPS cannot be achieved on a continuous basis.  IPANM Ex. 13 at 25 (Blewitt Rebuttal). 
153. NMOGA also testified that the emission limits in the proposed rule are difficult to attain.  NMOGA A1 at 7 (Smitherman Direct).  The proposed NOx emission rates in some horsepower ranges result in a single provider situation that can cause a monopoly.  Id.  
154. Kinder Morgan testified that this section of the proposed rule has the potential for greatest impact on Kinder Morgan’s operations.  KM Ex. VI at 1 (Brindley Direct).
155. Specifically, Kinder Morgan expressed concern with the expense related to meeting the emission limitations of the proposed rule. See generally KM Ex. VI (Trent Direct).
156. The GCA expressed concern that some of these emission limits are inconsistent with available technology to retrofit existing engines.  GCA Ex. 12 at 4 (Dutton Direct).
157. The GCA was also concerned with the requirement to have the owner or operator of a compressor engine follow a manufacturer-recommended maintenance plan rather than an expert operator-tailored, time-tested and “conditions-based” maintenance plan for which GCA currently operates with.  GCA Ex. 15 at 4 (Copeland Direct).  Specifically, GCA highlighted how highly incentivized a compression package operator is to properly maintain their “expensive, revenue-generating equipment” and that a generic requirement for maintenance was inappropriate given the incentives already at play.  GCA Ex. 15 at 5 (Copeland Direct).
158. CDG testified as to the potential confusion between the more frequent testing required by NMED as opposed to the federal rules.  CDG Ex. B at 3 (Campsie Direct).  CDG suggests that the testing of engines be changed to mirror 40 C.F.R. Part 60, Subpart JJJJ.  Id.
159. In its rebuttal testimony, CDG supported NMOGA’s changes to lean burn emission factors and highlighted that some existing engines would be unable to meet the emission limits proposed by NMED.  CDG Rebuttal Ex. B at 3 (Campsie Rebuttal).
160. At the hearing, NMED testified to its bases for their cost estimates versus emissions reductions.  Tr. Vol. 6, 1641-1654 (Palmer).
161. NMED also explained there was a shorter compliance timeline for turbines as opposed to engines because there are fewer of them that would be subject to the proposed rule.  Tr. Vol. 6, 1675:14-19 (Bisbey-Kuehn).
162. NMED addressed some concerns about compliance of engines that are unable to meet emission standards with the proposed rule by allowing for an Alternative Compliance Plan.  The plan would allow operators to determine equivalent amounts of reductions using alternative strategies.  Tr. Vol. 6, 1679:717 (Bisbey-Kuehn); Tr. Vol. 6, 1690:14-1691:7 (Bisbey-Kuehn)
163. At the hearing NMOGA provided an overview of the process associated with emission control technologies. Tr. Vol. 6, 1724:6-1735:17 (Lisowski).  NMOGA further testified that CO limits should be removed because CO is not a precursor to ozone. The rule should be rewritten to mirror NSPS JJJJ. Tr. Vol. 6, 1737:15-24 (Lisowski).
164. The GCA testified that changes NMED had made to the rule satisfied some of the GCA concerns regarding the emission standards for engines.  Tr. Vol. 6, 1749:20-1750:3 (Sheldon).  GCA did highlight that even with the changes to the rule, there will still be significant challenges to meet the requirements.  Tr. Vol. 6, 1756:9-22 (Dutton).
165. Finally, GCA testified in support of NMED’s decision not to include the NPS’s requested changes based on the Pennsylvania GP-5 permit.  Tr. Vol. 6, 1760:7-13 (Dutton).
166. Kinder Morgan also provided an overview of compressor engines.  Tr. Vol. 6, 1806:12-1807:18 (Brindley). 
167. Kinder Morgan supported many of the Department’s changes, but explained that all the retrofits would be a significant cost.  Tr. Vol. 6, 1813:23-1814:8 (Trent).
168. CDG reiterated its testimony that this rule mirror NSPS JJJJ for consistency.  Tr. Vol. 6, 1841:3-20 (Campsie). 
169. NPS requested that New Mexico watch Colorado to see how their rulemaking will be addressed. This is a change in NPS’s position that smaller engines do not need to be addressed in this proceeding.  Tr. Vol. 8, 2395:2-6 (Devore); Tr. Vol. 8, 2400:4-9 (Devore).
170. NPS also asserts that there needs to be a limit on CO so operators are applying their controls properly.  Tr. Vol. 8, 2397:4-9 (Devore). 
171. CAA testified that the proposed rule, as revised, id flexible and allows operators to continue using engines that do not meet the Department’s emission standards.  Tr. Vol. 9, 2979:7-15 (Orozco).  CAA testified that this is inappropriate because operators will not be required to implement cost-effective controls at all of their engines.  Tr. Vol. 9, 2979:16-21 (Orozco).
172. IPANM withdrew its challenges based on NPS’s testimony. Tr. Vol. 8, 2416:12-20 (Rose).
173. Based on the evidence presented, the Board finds that the emission limits in Section 113 of the September 16, 2021 draft rule for engines and turbines are appropriate.
[bookmark: _Toc93581894]20.2.50.117 NMAC Natural Gas Well Liquid Unloading
174. Section 117 applies to liquid unloading operations that include down-hole well maintenance events at a natural gas well.  NMED Ex. 32 at 91 (Bisbey-Kuehn/Palmer Direct).
175. Liquids unloading is an important process to maintain optimal production and maximize the production of the well.  IPANM Ex. 2 at 9 (Davis Direct); NMED Ex. 32 at 91 (Bisbey-Kuehn/Palmer Direct).  “Liquid loading begins when the gas velocity up the production string is not sufficient to lift liquids up to the surface at a pressure that will allow gas production to overcome the surface equipment and flow out of the wellbore.”  NMED Ex. 32 at 91 (Bisbey-Kuehn/Palmer Direct). 
176. VOC emissions from manual liquid unloading operations occur “when the well is vented to the atmosphere to unload fluids or when the liquids are unloaded through atmospheric tanks and the gas mixed with the liquid is vented to the atmosphere.”  NMED Ex. 32 at 93 (Bisbey-Kuehn/Palmer Direct). 
177. IPANM supports the use of best management practices to reduce emissions associated manual liquids unloading.  IPANM Ex. 2 at 7 (Davis Direct).  IPANM, however, opposes the prescriptive nature of the lift methodologies in Section 117.B(3).  Id. 
178. IPANM and NMOGA both suggested limiting the applicability of this section to only those events that vent to the atmosphere.  IPANM Ex. 1 at 5 (Proposed Rule Changes); NMOGA Appendix A1 at 25 (Smitherman Direct).  
179. EDF supported NMED’s proposal in the original rule to require operators to reduce emissions during liquids unloading.  EDF Ex. WW at 37 (Alexander Rebuttal).  EDF stated that the methods suggested by NMED have been around for a significant amount to time and are both economically and technically feasible for installation and use.  Id. at 37-38.
180. NMED agreed with a number of revisions proposed by NMOGA and IPANM.  NMED Rebuttal Ex. 1 at 68 (Bisbey-Kuehn/Palmer Rebuttal).  NMED disagreed with the inclusion of the term “manual” to describe the liquid unloading events as it is NMED’s intent that this section cover both manual and automated liquid unloading events.  Id.  
181. NMED rejected IPANM’s proposal to remove the prescriptive paragraph 3 of 20.2.50.117.B, however NMED added additional flexibility to this paragraph to allow operators to use a different control that meets the needs of their source.  NMED Rebuttal Ex. 1 at 70 (Bisbey-Kuehn/Palmer Direct).  NMED’s changes included the addition of use of an automated control system as suggested by NMOGA.  NMOGA Appendix A1 at 25 (Smitherman Direct); NMED Rebuttal Ex. 2 at 22 (Proposed 20.2.50 NMAC – Sept. 7, 2021 Version).
182. At the hearing, NMED testified about emissions that occur from well liquid unloading.  Tr. Vol. 9, 3131:2-13 (Bisbey-Kuehn).  NMED also testified that the basis of the rule requirements being from Colorado Regulation 7, Pennsylvania General Permits 5 and 5A and Wyoming Permitting Guidance.  Tr. Vol. 9, 3131:19-3132:16 (Palmer). 
183. IPANM testified about the requirement for using a control device on a storage tank during a manual well unloading is a significant safety concern.  Tr. Vol. 9, 3143:5-12 (Davis). 
184. IPANM also testified that the best management practices listed in Paragraph 3 of Section 117.B are better listed in Paragraph 1, as these are measures that are taken during the life of the well and not necessarily something that is employed as a control strategy for manual liquids unloading.  Tr. Vol. 9, 3145:1-10 (Davis). 
185. IPANM also requested that NMED revise the recordkeeping requirements to reflect an estimated flow rate during a manual unloading event rather than a maximum potential flow rate.  Tr. Vol. 9, 3145:24-3146:7 (Davis). This is because the whole purpose of a manual unloading event is because a well is not performing at its maximum potential, so a maximum potential flow rate would overestimate emissions.  Tr. Vol. 9, 3146:5-7 (Davis). 
186. NMED agreed with IPANM that the list of methodologies in Paragraph B.3 be moved to B.1.  Tr. Vol. 9, 3150:17-22 (Bisbey-Kuehn).
187. EDF testified in support of the move of the list of best management practices, but reiterated that it did not want the list to be completely removed.  Tr. Vol. 10, 3219:15-
330:6 (Alexander).
188. NMED also agreed to use the estimated flow rate, instead of the maximum potential flow rate, in the Recordkeeping Requirements Section.  Tr. Vol. 9, 3150:24-3151:3 (Bisbey-Kuehn). 
189. EDF also testified that it supports the use of artificial lifts as a way to increase production, enhance well economics and reduce emissions.  Tr. Vol. 10, 3221:4-9 (Alexander).
190. The Board finds that the language as proposed in the September 16, 2021, version of the rule for 20.2.50.117 NMAC and modified in IPANM’s Proposed Final Rule is appropriate as it provides sufficient flexibility for operators to choose the most appropriate methodology to employ during a manual unloading event. 
[bookmark: _Toc93581895]29.2.50.120 NMAC Hydrocarbon Liquid Transfers 
191. IPANM supports a limit of 13 hydrocarbon liquid load out events to trucks per year.
192. The Board finds that the language as proposed in NMED’s September 16, 2021, version of 20.2.50.120 NMAC is appropriate. 
[bookmark: _Toc93581896]20.2.50.122 NMAC Pneumatic Controllers and Pumps
193. NMED proposed 20.2.50.122 NMAC applies to natural gas-driven pneumatic controllers and pumps, that are located at well sites, tank batteries, gathering and boosting stations, natural gas processing plants, and natural gas compressor stations.  NMED Ex. 32 at 122 (Bisbey-Kuehn/Palmer Direct).
194. The Department’s proposal is intended to reduce emissions from pneumatic controllers by replacing high bleed controllers with low bleed or zero bleed models, using instrument air, rather than natural gas, to drive controllers.  NMED Ex. 32 at 125 (Bisbey-Kuehn/Palmer Direct). 
195. Pneumatic controllers are “critical for the safe and efficient operation of process equipment in remote areas.”  IPANM Ex. 2 at 13 (Davis Direct). 
196. A pneumatic controller is a “process control device used throughout the oil and natural gas industry as part of the instrumentation to control the position of valves.”  NMED Ex. 32 at 122 (Bisbey-Kuehn/Palmer Direct).
197. Pneumatic controllers can be powered by natural gas or compressed instrument air.  NMED Ex. 32 at 122-23 (Bisbey-Kuehn/Palmer Direct).  The controllers can regulate safety shut-downs, positions, fluid levels, pressure, temperature, and flow rate in oil and natural gas production and processing.  Id. 
198. IPANM opposed the Department’s proposal because it is difficult to cost effectively replace gas-driven pneumatic controllers that are currently used.  IPANM Ex. 2 at 13 (Davis Direct).  Mr. Davis testified that instrument air is the best solution for running pneumatic controllers in terms of performance and reliability; however, it is extremely difficult to operate an instrument air system without line power, which is largely unavailable as most sites in Northwest New Mexico.  IPANM Ex. 2 at 13.  (Davis Direct).
199. Mr. Smitherman commented that given the very remote locations of these pads, “it is highly impractical to require something other than natural gas operated pneumatics devices in these situations.”  NMOGA Appendix A1 at 28-29 (Smitherman Direct). 
200. Mr. Davis testified that IPANM members attempted to use other means to install instrument air systems for sites without line power, such as a solar power system.  IPANM Ex. 2 at 14 (Davis Direct).  Mr. Davis expressed concern about the reliability of solar power and the cost of installation.  IPANM Ex. 2 at 14 (Davis Direct).  IPANM also attempted a pilot project with rotary electric actuators and still had a number of malfunctions, including an increase in the amount of gas sent to the tanks due to the actuators not being able to close quickly enough.  IPANM Ex. 2 at 15 (Davis Direct). 
201. IPANM and NMOGA suggested an approach, similar to Colorado, that couples regulations to phase-out gas-driven pneumatics with a percentage of liquid production approach and use of intermittent bleed pneumatic controls.  IPANM Ex. 2 at 15 (Davis Direct); NMOGA Appendix A1 at 29 (Smitherman Direct).
202. NMOGA suggested the Department focus on larger sites that are more likely to have line power, making a transition to instrument air more cost effective.  NMOGA Appendix A1 at 29 (Smitherman Direct).
203. Oxy also recommended basing a phase out on historic liquids production, rather than number of controllers at a specific site. Oxy Ex. 2 at 14 (Holderman Direct).  This would mean that the controllers that are actuated more frequently are the first to be phased-out.  Oxy Ex. 2 at 14 (Holderman Direct). 
204. GCA encouraged the Department to treat intermittent pneumatic controllers similarly to non-emitting controllers recognizing that intermittent controllers only emit during the actuation cycle.  GCA Ex. 17 at 5 (Carr Direct).
205. EDF encouraged NMED to move up the proposed retrofit schedule of gas-powered pneumatic controllers.  EDF Ex. RR at 9 (Lyon Direct); EDF Ex. UU at 14 (Alexander Direct). 
206. CAA testified in support of zero emission pneumatic controllers and highlighted solar and electric technology that make this possible.  CAA also believes that these methods are cost-effective to implement through retrofits.  CAA Ex. 3 at 8-10 (McCabe Direct).
207. CAA proposed modifications that would accelerate the compliance timeline, increase the fraction of non-emitting controllers by a fixed percentage, and provide an incentive to operators who convert 75% of their controllers early.   
208. NMED revised the section in response the comments received from all the parties.  NMED Rebuttal Ex. 2.
209. NMED disagreed with utilizing the “Colorado Approach” of regulating pneumatic controllers based on historic production volume, because that approach was based on already reduced emissions from previous regulatory efforts.  NMED Rebuttal Ex. 1 at 83-84 (Bisbey-Kuehn/Palmer Rebuttal). 
210. NMED’s revisions include allowing for exclusion from 20.2.50.122 NMAC for temporary and portable pneumatic controllers that are used in specific activities.  NMED Rebuttal Ex. 2 at 30. (Proposed 20.2.50 NMAC- Sept. 7, 2021 Version). 
211. In rebuttal, IPANM and NMOGA reiterated their concerns with the expense and feasibility of instrument air installations at remote well pads.  Particularly, solar is not as reliable as the Department assumed it to be.  IPANM Ex. 10 at 17-18 (Davis Rebuttal); NMOGA Ex. 42 at 8 (Meyer Rebuttal); GCA Ex. 32 at 6 (Davis Rebuttal).
212. Oxy’s rebuttal focuses particularly on the difficulty to achieve the stated timelines in the rule.  Stating that NMED should instead consider using the previously proposed historic production amounts to determine implementation timelines.  Oxy Rebuttal Ex. 2 at 5-6 (Holderman Rebuttal).  
213. GCA advocates strongly in its rebuttal that intermittent pneumatic controllers should be part of the solution for reducing emissions.  GCA Ex. 32 at 8 (Davis Rebuttal). 
214. During the period of rebuttal testimony, CAA on its own came to an agreement with Oxy.  CAA Ex. 23 at 2 (McCabe Rebuttal).
215. The Oxy-CAA agreement included support for an accelerated replacement schedule of venting pneumatic controllers at well production facilities.  CAA Ex. 23 at 2 (McCabe Rebuttal).  Notably, in agreeing to an accelerated replacement schedule, CAA supports the switch to a liquid production metric for retrofit timing.  Id. at 5. 
216. NMED testified that the basis for the proposed requirements for pneumatics is from Colorado’s Regulation 7 with some slight adjustments.  Tr. Vol. 7, 2022:2-23 (Palmer).
217. NMED testified that the proposed regulation allows for similar flexibility as Colorado, where operators can prioritize high-producing production facilities.  There is also a built in “off-ramp” for owners meeting a 75% target for nonemitting controllers by January 1, 2025.  If after January 1, 2027, there are still units that are not cost-effective to replace, an owner can submit an analysis to NMED on the retrofit costs.  Tr. Vol. 7, 2022:24-2023:13 (Palmer).
218. NMED testified that much of the testimony from certain parties proposed a regulatory approach to pneumatic controllers that was adopted in Colorado; however, NMED explained that this was inappropriate for New Mexico.  Tr. Vol. 7, 2025:14-25 (Bisbey-Kuehn).
219. Particularly, NMED testified that Colorado already had requirements in place for pneumatic controllers that has already achieved significant emission reductions whereas New Mexico has no such system in place and is thus starting in a different position.  Tr. Vol. 7, 2026:12-2027:15 (Bisbey-Kuehn).
220. NMED provided clarification that January 1, 2023, would be the date that some of the requirements would need to be met for creating a controller count list.  Tr. Vol. 7, 2042:8-11 (Bisbey-Kuehn).
221. CAA testified at the hearing about a joint proposal between CAA, EDF, CCP, NAVA and Oxy that was also supported by NPS.  Tr. Vol. 7, 2057:16-22 (McCabe).
222. CAA explained that the Colorado rule, which was adopted with unanimous industry support, is a much faster approach than New Mexico’s.  Tr. Vol. 7, 2066:18-23 (McCabe).
223. CAA, EDF, CCP, NAVA and Oxy explained that their joint proposal would result in a more rapid transition to zero emission controllers and would also ensure that the phase-out occurs in a more efficient and fair way.  Tr. Vol. 7, 2068:20-25 (McCabe).
224. CAA emphasized that the joint proposal is based on liquids produced rather than controller counts.  Tr. Vol. 7, 2069:11-13 (McCabe).
225. NMOGA testified that it accepted the NMED’s pneumatics proposal because it balances the needs of emissions reductions with the realities of the oil and gas business in New Mexico.  Tr. Vol. 7, 2109:5-13 (Smitherman).
226. IPANM testified that a production phase-out approach, rather than a controller count approach, is an appropriate path forward.  Tr. Vol. 7, 2189:1-4 (Davis).
227. IPANM also testified that the Colorado Regulation has flexibility for small producers that IPANM felt was critical to be in the Ozone Rule for smaller producers and lower-producing wells.  Tr. Vol. 7, 2189:4-13 (Davis). 
228. IPANM discussed the importance of also using intermittent controllers that do not continuously bleed natural gas during normal operations, but bleeds back the actuation gas after the actuation has taken place.  Tr. Vol. 7, 2189:14-25 (Davis). 
229. IPANM also highlighted how much work is devoted to instrument air installations.  Such an installation usually requires design and packaging of the air package, delivery, trenching in air lines and power, and determining necessary setbacks from other equipment.  Tr. Vol. 7, 2191:19-2192:3 (Davis). 
230. IPANM reiterated its concerns about getting commercial line power to many of its remote sites.  Significant areas in Northwest New Mexico lacked reasonably accessible commercial line power.  There are significant concerns with lines, rights of way and infrastructure in general to be able to have line power on a site.  Tr. Vol. 7, 2192:4-2193:13 (Davis). 
231. IPANM’s major concern with this part of the Ozone Rule surrounds fairness to smaller producers and not forcing them through the regulation to close or shut-in their wells earlier than anticipated.  Tr. Vol. 7, 2199:2-2200:8 (Davis); Tr. Vol 7, 2201-24-2202:6 (Davis).
232. Oxy also testified to the difficulties of getting line power out to certain areas of the state as being potentially cost-prohibitive when trying to transition to non-emitting pneumatic controllers.  Tr. Vol. 7, 2212:9-23 (Holderman).
233. Kinder Morgan testified that it supported NMED’s proposed Ozone Rule as described in NMED’s earlier testimony.  Tr. Vol. 7, 2282:1-7 (Nolting).
234. EDF proposed a shorter timeframe for transitioning to non-emitting pneumatic controllers.  EDF believes its proposal is both economically reasonable and practical.  Tr. Vol. 10, 3226:6-18 (Alexander).
235. NMED rebutted the joint proposal from Oxy and  NGO’s by stating it is still inappropriate for New Mexico because NMED did not have a current methodology to determine the total historic percentage of liquids produced.  Tr. Vol. 7, 2239:12-23 (Bisbey-Kuehn).
236. NMED responded to IPANM’s proposal that NMED include an exception for lower producing wells by saying that it would exempt 269 out of 324 well operators who have oil production.  Tr. Vol. 7, 2243:5-2 (Palmer).
237. EDF testified about three studies it considered to support the requirements surrounding pneumatic controllers and how the best way to reduce emissions from pneumatic controllers is to replace them with zero emitting devices.  Tr. Vol. 7, 2224:18-24 (Lyon).
238. The Board finds that NMED’s September 16, 2021, version of the rule for 20.2.50.122 is not appropriate and finds that the IPANM’s production-based approach in the Proposed Final 20.2.122 NMAC is appropriate.
[bookmark: _Toc93581897]20.2.50.124 NMAC Well Workovers
239. NMED proposed 20.2.50.124 NMAC specifies requirements for workovers performed at oil and natural gas wells.  NMED Ex. 32 at 148 (Bisbey-Kuehn/Palmer Direct).
240. A well workover is a supplementary maintenance activity that is required for some wells to maintain production or minimize production declines.  NMED Ex. 32 at 148-49 (Bisbey-Kuehn/Palmer Direct).  “Typical workovers include rod, tubing and casing repairs; siphon string or artificial lift installation paraffin removal; and pump repairs.”  Id. 
241. Workovers are performed on wells that have previously been completed.  The wells need to be prepared before workover operations can begin.  Preparation includes venting pressure before it is safe to remove tubing head and installing blowout preventers.  NMED Ex. 32 at 149 (Bisbey-Kuehn/Palmer Direct).  A workover is usually a short duration project that lasts only a few days or weeks at most.  Id. 
242. During the workover, the well is allowed to vent to the atmosphere to provide for the safety of the rig crew.  NMED Ex. 32 at 149 (Bisbey-Kuehn/Palmer Direct); Tr. Vol. 9, 3098:15-20 (Bisbey-Kuehn). 
243. NMED proposed to reduce emissions during a well workover through the implementation of best practices, including the following: reducing wellhead pressure before blowdown to minimize the volume of natural gas vented; monitoring manual venting at the well until the venting is complete; and routing natural gas to the sales line, if possible.  NMED Ex. 32 at 149-50 (Bisbey-Kuehn/Palmer Direct); Tr. Vol. 9, 3099:2-20 (Bisbey-Kuehn).
244. As part of the best practices, NMED’s proposal requires an operator to notify all residents within one-quarter mile of the well at least three days before the workover by certified mail.  NMED Ex. 32 at 150 (Bisbey-Kuehn/Palmer Direct).
245. IPANM objected to this proposal on the grounds that the three-day advance notice requirement would unnecessarily delay well workers and result in more miles traveled by workover rigs to perform routine downhole maintenance.  IPANM Ex. 2 at 18 (Davis Direct). 
246. IPANM testified that when a workover rig is working in an area and a well in close proximity “goes down, we may need to be able to move the rig to the location within 24 hours to avoid having the rig leave the area and return later.”  IPANM Ex. 2 at 18 (Davis Direct).
247. NMOGA also objected to the proposal on the grounds that it will have no effect on emissions.  NMOGA requested an exemption for the three-day notice when routine well work that is not expected to generate significant emissions is being completed.  NMOGA Appendix A1 at 30 (Smitherman Direct). 
248. NMOGA also proposed that the Department include more flexibility in the type of notice since there are many new methods to communicate that are easier and more transparent that using certified mail.  NMOGA Appendix A2 at 31 (Smitherman Direct).
249. In NMED’s rebuttal, the Department agreed to include more flexible means of communication, other than certified mail to notify local landowners.  NMED Rebuttal Ex. 1 at 97 (Bisbey-Kuehn/Palmer Rebuttal).
250. NMED also included an exception to the three-day notification requirement for emergency or routine workovers due to upsets and equipment malfunctions.  For the exception, NMED shortened the notice time to 24-hours of the event.  NMED Rebuttal Ex. 1 at 97 (Bisbey-Kuehn/Palmer Rebuttal).
251. IPANM’s rebuttal reiterated its concerns with the three-day notice provisions and questioned how a notification to nearby residents actually results in any reduction in VOC emissions.  IPANM Ex. 10 at 23 (Davis Rebuttal). 
252. At the hearing Ms. Bisbey- Kuehn explained the changes NMED had made to the rule that were outlined in her rebuttal testimony.  Tr. Vol. 9, 3097:9-3104:23 (Bisbey-Kuehn).
253. Mr. Davis of IPANM testified that most of IPANM’s concerns with the rule have been addressed by NMED; however, it still had a concern about the administrative burden of the required notification for routine workovers.  Tr. Vol. 9, 3107:25-13 (Davis).
254. Further, Mr. Davis testified that the quarter-mile distance could encompass a lot of residents for notification purposes and this would be a serious administrative burden in more densely populated areas.  Tr. Vol. 9, 3108:14-3109:19 (Davis).
255. IPANM suggested that NMED allow for alternate notification options such as erecting signs at the entrance of the well sites and creating a smaller buffer for notification to residents as some wells are in residential areas and this would require a significant amount of notice.  Tr. Vol. 9, 3109:6-19 (Davis).
256. The Board finds that the language as proposed in IPANM’s September 16, 2021, version of the Ozone Rule for 20.2.50.124 should be adopted.
[bookmark: _Toc93581898]EDF Proximity Proposals
257. In addition to NMED’s proposals, EDF made its own proposal regarding proximity of facilities to occupied residences as part of a request to increase the frequency of Leak Detection and Repair (“LDAR”) monitoring in 20.2.50.116.  EDF Ex. SS at 4 (Hull).
258. EDF proposed that operators must perform LDAR inspections of well sites at greater frequencies when a regulated site is located within 1,000 feet of an occupied area.  EDF Ex. SS at 4 (Hull).
259. This proposal included adding a new definition to 20.2.50.7 NMAC for an “occupied area” that generally provided boundaries and criteria for what would be considered an occupied area.  EDF Ex. VV at 3 (Proposed Redline of Rule).  It also included additional monitoring requirements under 20.2.50.116(C)(3)(c) NMAC that increased LDAR monitoring frequency for wells near occupied areas.  Id. at 17.
260. EDF was joined by CAA, CCP, NAVA, and Oxy in their proposal.  EDF Rebuttal NOI at 1-2; Tr. Vol. 8, 2539:17-23 (Lyons) The New Mexico Environmental Law Center also supported this proposal.  Tr. Vol. 8, 2577:14-22 (Lyons).
261. At the hearing, EDF’s witness, Dr. Lyons testified about this proposal and its purpose to “protect frontline communities from excess emissions while also helping New Mexico avoid ozone nonattainment”.  Tr. Vol. 8, 2539:17-2540:9 (Lyons).
262. Another EDF witness, Ms. Hull, testified in response to a question about how the proximity proposal relates to exceedances of federal ozone NAAQS that the proximity proposal is a “reference to all [pollutants] . . . that are associated with oil and gas that are creating negative health impacts.”  Tr. Vol. 8, 2621:1-6 (Hull). 
263. EDF witness, Dr. Thompson testified regarding the proximity proposal that she believes it goes to both compliance with NAAQS and preventing unnecessary health risks.  Tr. Vol. 8, 2731:18-19 (Thompson).
264. The proximity proposal was questioned by IPANM as being unrelated to regulation of ozone precursors and implementing ozone NAAQS.  Tr. Vol. 8, 2733:8-22 (Rose).
265. The Board finds that the proximity proposal is unrelated to the implementation of the federal ozone NAAQS and therefore, cannot be included in the final rule.
[bookmark: _Hlk91514738][bookmark: _Toc93581899]20.2.5.50.7.OO NMAC and 20.2.50.125 NMAC: Small Business Facilities 
266. 20.2.50.7.OO NMAC  defines a “small business facility “as a source that is independently owned or operated by a company that is a not a subsidiary or a division of another business, employs no more than 10 employees at any time during the calendar year, and has a gross annual revenue of less than $250,000. Part-time, temporary, and limited-service workers are considered employees.  NMED Ex. 102 at 2:14-18 (Day/Bisbey-Kuehn).  Independent contractors are not deemed “employees” under the proposed definition. Tr. Vol. 3, 888:15-17 (Bisbey-Kuehn).
267. The Department obtained information on global ultimate parent companies and their associated revenue and employment data. NMED Ex. 102 at 3:13-14 (Day/Bisbey-Kuehn).  154 facilities out of a total of the Department-identified 460 matched New Mexico facilities were identified as global ultimate parent companies.  Id. at 6:5-12. 
268. The Department provided analysis on revenues and employment of well-owners/operators that would be subject to the Part 50. Tr. Vol. 3, 871:20-24 (Bisbey-Kuehn). 
269. The U.S. Small Business Administration (“U.S. SBA”) defines industry size standards that identify what entities qualify as a small business.  NMED Ex. 102 at 6:14-19 (Day/Bisbey-Kuehn). The Department included the size standards for potentially affected owners/operators and other facilities and, using global ultimate parent company information identified for each facility, identified how that global ultimate parent would be classified under U.S. SBA size definition. Id. at 7:5-7.  
270. On cross-examination, Ms. Bisbey-Kuehn testified that the definition of a small business under the New Mexico Small Business Regulatory Relief Act, which is distinct from U.S SBA definition of a small business, provides an example of a threshold and may be appropriate in certain publications; however, she argued a need for strong emissions reductions without explaining why the New Mexico definition of a small business would not meet that end.  See Tr. Vol. 3, 887:6-13 (Bisbey-Kuehn). 
271. [bookmark: _Hlk89962424][bookmark: _Hlk89961143]Out of a total of 406 ultimate parents with revenue and employment data evaluated by NMED, the Department identified 355 global ultimate parent companies that meet the SBA definition of a small business. NMED Ex. 102 at 7:11-18 (Day/Bisbey-Kuehn). “The 355 small global ultimate parent companies are associated with 359 small owner/operators and the 51 not small global ultimate parent companies are associated with 77 not-small owner/operators.” Tr. Vol. 3, 875:1-4 (Bisbey-Kuehn). 
272. [bookmark: _bookmark1][bookmark: _bookmark0]The Department employed two methods to calculate the value per well.  The first method estimated average revenue per well for each owner/operator by dividing the global ultimate parent revenues associated with the owner/operator by the total number of wells reported in the Go-Tech data for that owner/operator.  Id. at 8:14-16.  The Department noted that global ultimate parent revenue per well can be highly variable. NMED Ex. 102 at 9:4-5 (Day/Bisbey-Kuehn).
273. Under the second method, the Department estimated the average value of the oil and gas production per well for each owner/operator.  NMED Ex. 102 at 9:11-12 (Day/Bisbey-Kuehn).  Using dollars per barrel (BBLS) and dollars per million BTU (MMBTU) for gas, the Department calculated the average value of the production from wells of each type per owner/operator.  Id. at 9:13-15. 
274. The Department proposed $250,000 as the revenue threshold to meet the small business definition. NMED Ex. 102 at 12:14-15 (Day/Bisbey-Kuehn).  
275. The Department proposed that an owner or operator of a facility that meets the definition of a small business facility must comply with Sections 111 and 125. NMED Ex. 102 at 10:16-17 (Day/Bisbey-Kuehn).  
276. NMED’s proposed Section 125 requires that small business facilities operate equipment based on manufacturer specifications, maintain a database of VOC and NOx emissions, are subject to the reporting requirements in Section 112 and the fugitive leak monitoring requirements in Section 116, and must file an annual certification stating that it meets the definition of a small business facility. IPANM Ex. 10 at 25:1-10 (Davis Rebuttal).
277. NMED explained that its definition of a small business facility was developed to recognize the unique challenges that smaller independent operators may face in determining applicability of complex regulations and financing the initial and ongoing costs of compliance with Part 50. NMED Ex. 102 at 10:20-23 (Day/Bisbey-Kuehn).  
278. Accordingly, 15% percent of companies, or 82 out of a total of 535 companies, would be considered small business facilities. Id. at 12:19-22.  The Department also calculated that the cost of compliance for a small business facility at 2.6% of total revenue. Id. at 13:5-7. “The proposed thresholds were chosen because the data compiled by ERG indicated that those thresholds balanced the cost of compliance with Part 50 against the company’s ability to finance the costs of compliance and would not put the majority of companies at risk of becoming insolvent and therefore cause wells to be abandoned without remediation.” Tr. Vol. 3, 880:22-881:3 (Bisbey-Kuehn).
279. The Department further explained that three criteria were developed to distinguish small and large companies: ownership structure, total number of staff employed, and annual revenue. NMED Ex. 102 at 13:15-14:15 (Day/Bisbey-Kuehn).  The Department was unclear as to when the certification for annual revenue becomes applicable.  Tr. Vol. 3, 889:18-25 (Bisbey-Kuehn).  
280. NMED testified that 82 companies that operate 4,500 wells would qualify as a small business facility, 15 percent of the total companies subject to Part 50 are considered owners or operators of small business facilities, and 9 percent of the total wells would be considered small business facilities. Tr. Vol. 3, 882:25-883:6 (Bisbey-Kuehn). Part 50 would cost companies approximately 2.6% of total revenue to comply.  Tr. Vol. 3, 883:15-17 (Bisbey-Kuehn).  The estimated annual average of the cost of compliance was $37,945.00. Tr. Vol. 3, 883:18-21 (Bisbey-Kuehn); NMED Ex. 102 at 11:18-20 (Day/Bisbey-Kuehn).
281. Accordingly, the Department proposed that owners/operators of small business facilities comply with emission reductions, monitoring, and operational requirements under Sections 111 and 125.  In addition, small business facilities are to conduct fugitive leak monitoring in Section 116(C) and (D). NMED Ex. 102 at 15:1-23 (Day/Bisbey-Kuehn).  
282. Under the small business facility exception, “the Department is rightsizing the rule to require robust equipment and emission monitoring for smaller, independent operations, while simultaneously balancing those requirements against the unintended negative environmental consequences resulting from early abandonment.” NMED Ex. 102 at 14:12-15 (Day/Bisbey-Kuehn).  
283. While the Department’s $250,000 gross revenue cutoff is based on an operator’s average well revenue being less than the cost of compliance, the Department’s objective does not provide appropriate relief for small businesses or stripper wells. Tr. Vol. 3, 900:21-23; 902:2-9 (Davis).  Low production wells and assets will suffer and incur compliance costs related to implementation of the proposed definition. Tr. Vol. 4, 988:5-12 (Smitherman).  
284. First, the Department’s analysis did not include costs of compliance with pneumatic controllers and pumps in Section 122. Tr. Vol. 3, 902:10-13 (Davis).  
285. Second, while relief is provided to companies that operate a small number of wells, there are many operators that have large numbers of stripper wells and make economic decisions on a well-by-well basis; they are unlikely to absorb the cost of compliance on one well if it cannot support that cost by another well’s revenue, thereby resulting in premature abandonment. Tr. Vol. 3, 902:16-24 (Davis); Tr. Vol. 4, 990:20-24 (Smitherman).  Smaller businesses have a tougher challenge when they have a larger percentage of low-rate producers in their well inventory. Tr. Vol. 3, 902:16-24 (Davis); Tr. Vol. 4, 1003:22-24 (Smitherman).  
286. As stripper wells operate at lower pressure and lower throughput to the tank, their emissions are lower than higher-pressure type wells. Tr. Vol. 3, 936:7-17 (Davis); Tr. Vol. 4, 1026:11-12 (Bisbey-Kuehn).  Stripper wells produce external benefits and costs. Tr. Vol. 4, 1021:10-13 (Smitherman).  If external costs of a stripper well are considered when evaluating the regulatory definition of a “small business,” it is also appropriate to consider the external benefits provided by those wells.  Tr. Vol. 4, 1023:14-20 (Smitherman).  
287. Companies examine wells on an individual basis—not on a company profit basis—and thousands of wells would be prematurely plugged and abandoned due to the implementation of the small business definition. Tr. Vol. 3, 903:2-4 (Davis); Tr. Vol. 4, 991:4-9 (Smitherman).  A well is plugged and abandoned if future revenue does not justify the investment on that asset. Tr. Vol. 3, 938:22-938:2 (Davis).  
288. A well’s production and potential to emit (“PTE”) are better measures for which to base relief because operators make economic decisions on a well-by-well basis. Tr. Vol. 3, 903:15-20 (Davis).  
289. New Mexico has approximately 31,000 stripper wells, totaling roughly 61% of wells in the state. Tr. Vol. 3, 940:22-941:1 (Davis); Tr. Vol. 4, 1025:7-9 (Bisbey-Kuehn).    
290. The ten-employee cutoff was “a starting point on this definition,” but the Department did not engage with potentially affected business when it formulated its small business definition.  Tr. Vol. 3, 890:17-22; 891:3-8 (Bisbey-Kuehn).  The number was derived from a construction permit fee regulation.  Tr. Vol. 3, 894:5-10 (Bisbey-Kuehn).  
291. The ten-employee cutoff and gross income threshold are too limiting and will exclude most oil and gas operators in New Mexico. IPANM Ex. 2 at 20:7-8 (Davis Direct). 
292. The ten-employee cutoff excludes many of the smaller operators that need relief from some of the provisions in Part 50. Tr. Vol. 3, 901:1-3 (Davis).  
293. IPANM objected to the Department’s proposal because few, if any, oil and gas operators in New Mexico meet the definition of a small business facility. IPANM Ex. 2 at 20:7-8 (Davis Direct).  
294. NMOGA also contends that no oil and gas operator would qualify under the small business facility definition.  NMOGA Ex. A1 at 31:15-16 (Smitherman Direct). 87% of all gas wells will not be able to justify the required compliance costs and operators will be forced to shut them in. Id. at 31:18-21. 
295. There are many small businesses in New Mexico that would not qualify for the small business exemption.  Many small businesses that operate multiple stripper wells would be affected because the cost of compliance would exceed their gross annual revenue. See Tr. Vol. 3, 911:4-25 (Davis).  
296. The gross revenue of an oil and gas producer is tied to the price of oil and gas in the market.  It increases or decreases with the price of oil or gas cannot be passed on by the producer nor can an increase in cost.  IPANM Ex. 2 at 20:10-12 (Davis Direct). 
297. The gross annual revenue is not a measure of the business’s profitability. Tr. Vol. 3, 901:10-14 (Davis).  The Department agreed. NMED Rebuttal Ex. 1 at 99:1-2.  (Kuehn/Palmer Rebuttal).  The upfront costs of drilling a well and the infrastructure needed to move the product to a processing facility as well as the ongoing operating expenses are not factored into gross revenues.  IPANM Ex. 2 at 20:12-15 (Davis Direct).  
298. In all, the variability with commodity pricing creates a lack of regulatory certainty and is not a good measure of profitability. IPANM Ex. 10 at 4:2-3 (Davis Rebuttal); Tr. Vol. 3, 901:10-14 (Davis).  
299. IPANM also identified issues related to NMED’s sole consideration of wells that could not support the cost of compliance on average.  IPANM Ex. 10 at 4:5-7 (Davis Rebuttal). In IPANM’s analysis, there is a positive correlation between the higher percentage of stripper wells and a higher percentage of gross revenue for the cost of compliance.  Id. at 4: 9-13. A well’s production and PTE are better measures to assure necessary relief because they are independent of commodity prices. Id. at 4:14-18.   
300. The Department conceded that it is amenable to adjusting or “right-sizing the definition” based on the feedback at the hearing.  See Tr. Vol. 3, 895:16-21 (Bisbey-Kuehn).  
301. While IPANM did not propose alternative language to the small business facility definition and requirements, it initially recommended that 20.2.5.50.7.OO and 20.2.50.125 NMAC not be adopted. IPANM Ex. 2 at 20:19-22 (Davis Direct).  IPANM maintained that the low volume and low decline rate gas wells in the San Juan Basin and across New Mexico will be unable to meet the cost of compliance.  Id. at 21:10-12; see also NMOGA Ex. A1 at 31:24-26 (Smitherman Direct). 
302. The Department did not agree to remove Section 125. NMED Rebuttal Ex. 1 at 99:10-11 (Kuehn/Palmer Rebuttal).  In response to IPANM’s concern that gross annual revenues are not a good measure of profitability, the Department stated that EPA guidance suggests that impacts on small businesses are generally assessed by comparing direct compliance costs to revenues. Id. at 99:1-5. 
303. However, EPA guidance is not an appropriate impact analysis for oil and gas operations in New Mexico. Tr. Vol. 3, 908:21-24 (Davis).  
304. The Department has admitted that gross revenues are not a good measure of profitability. Tr. Vol. 3, 908:22-24; NMED Rebuttal Ex. 1 at 99:1-2.  (Kuehn/Palmer Rebuttal).
305. Lastly, IPANM recommended that the Board consider the definition of a “small business” under the New Mexico Small Business Regulatory Relief Act, which “means a business entity, including its affiliates, that is independently owned and operated and employs fifty or fewer full-time employees.” IPANM Ex. 10 at 6:7-12 (Davis Rebuttal); Tr. Vol. 3, 901:3-6 (Davis).  
306. The Department has stated that a 50-employee threshold is unacceptable, but it provided no reason for its assertion. See Tr. Vol. 3, 946:6-18 (Day).  
307. IPANM pointed out, and the Department recognized, that requirements for proper operations and maintenance to reduce emissions, fugitive leak requirements, a database of VOC and NOx emissions, and Section 112 would still be applied. Tr. Vol. 3, 905:23-906:8 (Davis); Tr. Vol. 4, 1030:16-25 (Bisbey-Kuehn).  
308. IPANM suggests that the definition of a “small business facility” be amended to reflect that a small business is a company that is a not a subsidiary or a division of another business and that employs less than 50 employees at any time during the calendar year, and that “employees” also include contract workers. IPANM Ex. 10 at 6:7-12 (Davis Rebuttal); Tr. Vol. 3, 901:3-6 (Davis).  
309. IPANM supports reducing the requirements applicable to small businesses and notes that the requirements are not a complete exemption of the wells subject to the provision. IPANM Ex. 10 at 26:2-4 (Davis Rebuttal).  
310. NMED’s proposed 20.2.50.125(G) NMAC states that a source that meets the definition of a small business facility can be required to comply with the other sections of 20.2.50 NMAC if the Secretary finds based on credible evidence that the source (1) presents an imminent and substantial endangerment to the public health or welfare or to the environment; (2) is not being operated or maintained in a manner that minimizes emissions of air contaminants; or (3) has violated any other requirement of 20.2.50.125 NMAC. NMED Ex. 102 at 15 (Day/Kuehn).  
311. The Department explained that proposed 20.2.50.125(G) incentivizes owners and operators of small business facilities to comply with 20.2.50.125 providing for an applicability onramp for the other sections of Part 50 if they fail to do so. NMED Ex. 102 at 15 (Day/Kuehn).  
312. The record, however, contains no support as to how proposed 20.2.50.125(G) NMAC provides an applicability on ramp for owners and operators subject to the Ozone Rule.  See Tr. Vol. 4 in passim. 
313. IPANM recommended that proposed 20.2.50.125(G) not be adopted for lack of record support. 
314. In addition, the Department’s enforcement authority is independent of the Board’s authority and derives directly from the Legislature.  See NMSA 1978 § 74-2-12(A)(1) and (2). 
315. The Legislature has not delegated authority to the Board that allows it to confer enforcement authority unto the Department.  See NMSA 1978 § 74-2-5(A)-(G). 
316. The Board, consequently, does not have the requisite authority to confer enforcement authority unto the Department as provided in Section 125(G) because it is inconsistent with the Air Act and the duties and powers of the Board.  See § 74-2-12(A)(1) and (2); § 74-2-5(A)-(G).
317. The Board, therefore, does not have authority to promulgate proposed Section 125(G).  See Wilcox v. New Mexico Bd. of Acupuncture & Oriental Med., 2012-NMCA-106, ¶ 7. 
318. The Board finds that the language as proposed in the September 16, 2021, version of the Ozone Rule for 20.2.50.7.OO and 20.2.50.125(G) is not appropriate because gross annual revenue is not a measure of the business’s profitability, and the proposed 20.2.50.125(G) lacks record support and is beyond the Board’s rulemaking authority to confer enforcement authority to NMED. 
319. Based on the evidence presented, the Board finds IPANM’s proposed version of  20.2.50.7VV and 20.2.50.125 NMAC is appropriate and should be adopted.  The fifty-employee cutoff provides the necessary relief for small business in New Mexico. 
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