
STATE OF NEW MEXICO 
BEFORE THE WATER QUALITY CONTROL COMMISSION 

 
NEW MEXICO ENVIRONMENT DEPARTMENT 
WATER PROTECTION DIVISION, 
SURFACE WATER QUALITY BUREAU, 
 
 Complainant, 
 
        No. WQCC 20-16 (CO) 
v. 
 
 
MATADOR PRODUCTION COMPANY and 
SAN MATEO MIDSTREAM, LLC, 
 
 Respondents. 
 
 
 

MOTION TO AMEND REMEDIATION DEADLINES AND STAY ACCRUAL 
OF STATUTORY PENALTIES 

 
 As permitted by 20.1.3.15 NMAC and the Scheduling Order issued on June 9, 2020, 

Matador Production Company (“Matador”) and San Mateo Midstream, LLC (“San Mateo”) 

(collectively, “Respondents”) move the Hearing Officer for an order extending the deadline for 

remediation contained in Paragraph 25 of the First Amendment to the Administrative Compliance 

Order (“FAACO”) until after a hearing in this matter is held on September 8, 2020, and a decision 

by the Commission is entered thereon. Under the current deadlines, remediation must not only 

begin, but be completed, before Respondents have their hearing in September. This means 

Respondents must either capitulate to a remediation plan they believe may be harmful to the 

environment and not supported by the facts, or ignore the remediation deadline and risk later claims 

for additional civil penalties. Respondents ask only for the opportunity to have their hearing first, 

where they may present their evidence and arguments. And extending the deadline would not result 

in any increased harm to the environment. The threat of civil penalties and illogical scheduling 
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should not be used to coerce compliance or burden Respondents’ exercise of their right to a full 

and fair hearing in this matter. 

For these reasons, the remediation deadline should not occur until after the September 8, 

2020 hearing and a subsequent decision by the Commission. In the alternative, Respondents move 

to stay assessment and accrual of any potential fines for non-compliance with the Administrative 

Compliance Order (“ACO”), and in particular the deadlines in Amended Paragraph 25, that may 

be issued under NMSA 1978, Section 74-6-10, until the Commission has entered a final decision. 

To sustain the remediation deadlines imposed by the ACO, the cleanup required under the 

approved remediation plan, and the potential for substantial daily fines for non-compliance before 

an evidentiary hearing can be held to determine liability would be arbitrary, capricious, and an 

abuse of discretion. In support, Respondents state as follows: 

1. Under 20.1.3.10 NMAC and its statutory authority, the Water Quality Control 

Commission (“Commission”) issued a scheduling order appointing a Hearing Officer to perform 

the functions described in 20.1.3.10(B)(2) NMAC. Those functions include ruling “upon motions 

and procedural requests that do not seek final resolution of the proceeding and issue all necessary 

orders,” and exercising all powers and duties prescribed or delegated by the Commission under 

the Water Quality Act or 20.1.3 NMAC.  

2. On April 17, 2020, Respondents timely requested a public hearing on the original 

ACO in this matter. Respondents also served and filed an Answer to the ACO on the same date. 

3. The ACO alleges, among other things, that Respondents violated the provisions of 

20.6.4.13(A) NMAC (addressing river bottom deposits) and 20.6.4.13(J) NMAC (addressing 

turbidity) due to an alleged release of boring fluids in the Black River in late February 2020 

during a boring operation to install pipeline casing under the river. Respondents deny these 

allegations, and the ACO offers no sampling or chemical analysis to support its assertions.  
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4. At the Commission’s May 12, 2020 meeting, Respondents and the Division 

agreed to waive the 90-day hearing requirement to accommodate the Commission’s hearing 

schedule and to give the parties time to reach voluntary resolution of the ACO. Respondent was 

then, and remains, ready to participate in a hearing at the earliest available setting. 

5. On June 18, 2020, the Division issued the FAACO, amending Paragraph 25 of the 

ACO. In it, the Division requires Respondents to start remediation of the alleged release “in 

accordance with the remediation plan approved by the Department” by July 9, 2020, and to 

“complete remediation of the Site” by August 20, 2020. See FAACO ¶ 25. 

6. The hearing on the ACO, however, will not take place until September 8, 2020, 

which is after the remediation deadlines have already passed. NMSA 1978, Section 74-6-10(F) 

provides that a person who fails to take corrective actions within the time specified in a compliance 

order may be subject to civil penalties of not more than $25,000 for each day of continued non-

compliance with the compliance order.  

7. This means that, by simply exercising their right to challenge the ACO and 

approved remediation plan at hearing, Respondents risk accruing substantial daily civil penalties 

before their challenge of the allegations in the ACO and conditions for remediation are even heard 

in this matter. That is improper. 

8. The importance of holding the hearing before remediation is crucial here, where 

Respondents dispute both that they are liable at all, and whether the proposed remediation would 

actually benefit (or harm) the environment.  

9. Respondents contest liability for river sedimentation the Division claims was 

caused by the alleged release, the deadlines in Amended Paragraph 25, and the conditions in the 

approved remediation plan, which have been incorporated into the ACO. In particular, 

Respondents dispute whether any meaningful amounts of boring fluids from their operation 
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entered the river and maintain that substances deposited in the river are naturally occurring 

sediments unrelated to Respondents’ boring operations.  

10. Respondents’ view is that the significant majority of the alleged sedimentation and 

observed river conditions are the consequence of rain events that occurred before, during, and after 

Respondents’ boring operations.  These rain events caused significant runoff, streambank erosion, 

and sedimentation within the river. Respondents have observed and documented sediment runoff 

from rain events in video and photographic images that depict a mix of naturally occurring 

riverbank material and caliche pouring into the Black River upstream of Respondents’ boring 

operation site where the alleged release is purported to have occurred. See March 4, 2020 video 

(IMG_2593.MOV and IMG_2597.MOV), attached as Exhibit A; see also March 4, 2020 

photographs of the same locations, attached as Exhibit B.  

11.   If, as the Division asserts, there was a release of boring fluids (which contain no 

hydrocarbons), such release would not have violated the narrow provisions of 20.6.4.13(A) NMAC 

or 20.6.4.13(J) NMAC. For example, 20.6.4.13(A)(1) NMAC only limits stream deposits to 

“quantities that damage or impair the normal growth, function or reproduction of aquatic life or 

significantly alter the physical or chemical properties of the bottom.” Similarly, 20.6.4.13(A)(2) 

NMAC only limits stream deposits to “quantities that damage or impair the normal growth, 

function or reproduction of aquatic life or adversely affect other designated uses.” And 20.6.4.13(J) 

NMAC provides that “limited-duration turbidity increases caused by dredging, construction or 

other similar activities may be allowed provided all practicable turbidity control techniques have 

been applied and all appropriate permits, certifications and approvals have been obtained.” Here, 

the Division cannot demonstrate that Respondents’ alleged release exceeded the standards for 

stream deposits. And, Respondents had all appropriate permits, certifications, and approvals 

necessary for its boring operation. In addition, elevated turbidity persisted for only a limited time. 
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12. The boring fluid used by Respondents was largely comprised of bentonite, an inert 

form of clay commonly used to line the inside of water wells and ponds. Bentonite is also used in 

cosmetics and skin creams. No oil or other hydrocarbons were present. If, as the Division asserts, 

any bentonite was actually released into the river, it would not currently be causing any immediate 

threat or harm to wildlife or human activity, and there is no justification for requiring remediation 

to occur in accordance with the deadlines set forth in Amended Paragraph 25 of the ACO. 

13. Respondents also contest the conditions imposed by the approved remediation plan 

to the extent it requires cleanup of bentonite to an “absence” standard—which is not supported by 

20.6.4.13(A) NMAC—along nearly three miles of the Black River’s length to the confluence of 

the Pecos River. Respondents also contest the approved remediation plan to the extent it purports 

that “successful remediation” and “completion” under an “absence” benchmark may be 

determined solely at the discretion of NMED. See April 30, 2020, NMED Approved Remediation 

Plan at 2, attached as Exhibit C. 

14. The proposed remediation plan would, in fact, cause more turbidity and 

sedimentation in the river, all for the supposed benefit of removing an inert clay that does not harm 

the water quality or present a potential threat to wildlife or human activity. 

15. Respondents must be permitted to raise their reasonable and valid objections to the 

cleanup scope and benchmarks adopted in the approved remediation plan at a hearing before any 

remediation is required to take place without risk of accruing substantial civil penalties. 

16. With this factual background, to enforce the ACO’s requirement to start and 

complete cleanup pursuant to the approved remediation plan before liability for the alleged release 

is even determined would be a gross miscarriage of justice and an abuse of discretion. This is 

especially true when significant surface runoff and erosion from other sources have contributed 
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substantial volumes of sediment to the river within the timeframe of the alleged release that are, 

for practical purposes, chemically indistinguishable from Respondents’ boring fluids. 

17. Similarly, Respondents must be allowed to challenge the ACO and approved 

remediation plan before daily civil penalties for non-compliance with the remediation deadlines, 

cleanup standards, and other requirements of the ACO are imposed.  

18. Respondents may also not be able to meet the remediation deadlines imposed in 

Amended Paragraph 25 due to the resurgence of COVID-19 and the need to implement COVID-

safe practices during remediation. Respondents should not be penalized for their inability to 

comply with the remediation plan deadlines because of the pandemic. 

WHEREFORE, for the reasons stated, Respondents respectfully request that the Hearing 

Officer grant this motion and enter an order amending the ACO’s deadlines to provide that the 

start and completion of remediation shall be required only after the Commission has entered a 

decision in this case so Respondents can challenge liability for river sedimentation and conditions 

in the approved remediation plan without the risk of being in non-compliance with the ACO before 

a hearing. In the alternative, Respondents move to stay assessment and accrual of any potential 

fines for non-compliance until a final decision by the Commission has been entered.  

Counsel for Respondents sought the concurrence of counsel for the Division, but 

concurrence was denied.  
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Respectfully submitted, 
       

HOLLAND & HART, LLP 
 
 
      By: /s/ Adam G. Rankin_________ 

Adam G. Rankin 
Kaitlyn A. Luck 
Post Office Box 2208 
Santa Fe, NM  87504-2208 
TEL:  505-988-4421 
FAX:  505-983-6043 
agrankin@hollandhart.com 
kaluck@hollandhart.com 

 
Attorneys for Respondents 

 

 

 

CERTIFICATE OF SERVICE 

 I hereby certify that on July 2, 2020, I filed the foregoing document with the New Mexico 
Environment Department Office of Public Facilitation via Electronic Mail to cody.barnes@state.nm.us 
and further certify that I served it on the following also via Electronic Mail: 

 
Andrew P. Knight, Esq.  
Office of General Counsel 
New Mexico Environment Department 
P.O. Box 5469 
Santa Fe, NM 87502-5469 
Andrew.Knight@state.nm.us 
 
Attorney for the New Mexico Environment Department 
 
 
 

/s/ Adam G. Rankin__________ 
Adam G. Rankin 
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