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ADM TTED
NOTE: No exhibits are attached physically to this
transcript. They can be found online at
wwmwv. env. nm gov/ opf / docket ed- mat t er s/

ENVI RONVENTAL DEFENSE FUND:

EDF XXa. Anendnents to the Rebuttal Testinony of 2539
David Lyon
EDF A. EDF's proposed revisions to NVED s 2539

Proposed G| and Gas Sector-Qzone Precursor
Pol lutants Rule, 20.2.50 NVMAC (May 6, 2021)

EDF C. Alvarez et al., Assessnent of Methane 2539
Em ssions fromthe U S. Gl and Gas Supply
Chain, 361 SCI. 186-88 (2018)

EDF D. Perm an Methane Anal ysis Project, EDF 2539

EDF E. Zhang et al., Quantifying Methane 2539
Em ssions fromthe Largest QG -Producing
Basin in the United States from Space, 6 SCl
ADVANCES, Apr. 22, 2020

EDF F. Robertson et al., New Mexico Pern an 2539
Basi n Measured Wel |l Pad Met hane Em ssions
Are a Factor of 5-9 Tines Hi gher Than U. S.
EPA Estimates, 54:21 ENVTL. SCI. TECHNOL.
13926- 13934 (2020)

EDF G Lyon et al., Concurrent Variation in Ql 2539
and Gas Methane Em ssions and G| Price
During the COVID-19 Pandem c, ATMOS. CHEM
PHYS. DI SCUSS (in review, Dec. 11, 2020)

EDF H Cusworth et al., Intermttency of Large 2539
Met hane Emtters in the Perm an Basin, 8:7
Envtl. Sci. Technol. Lett. 567-573
(June 2, 2021)

EDF I. Irakulis-Loitxate et al., Satellite-Based 2539
Survey of Extrenme Methane Enissions in the
Perm an Basin, 7:27 Sci. Adv. (June 30, 2021)
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EDF

EDF

EDF

EDF

EDF

EDF

EDF

EDF

EXHI BI TS (Continued)

ADM TTED

ENVI RONVENTAL DEFENSE FUND ( Conti nued):

EDF K. EPA, Lessons Learned from Natural Gas

Star Partners: Options for Reduci ng Met hane
Em ssions from Pneumatic Devices in the
Nat ural Gas I ndustry, Appendix 1 (2006)

Q Rutherford, Jeffrey S. et al., Cosing

t he Gap: Expl ai ni ng Persi stent
Underestimation by US G| and Natural Gas
Producti on- Segnent Met hane | nventories,
EARTHARXI V (i n review

RR. Direct testinony of David Lyon

YY. Deighton, Jacob A et al., Measurenents

Z

show that marginal wells are a

di sproportionate source of nethane relative to
production, 70(10) J. AIR & WASTE MGM.

ASSCC. 1030 (Aug. 2020)

Z. Omra, M et al., Mthane Em ssions
from Natural Gas Production Sites in the
United States: Data Synthesis and Nati onal
Esti mate, 52 ENVTL. SCI. TECHNOL. 12915
(Sept. 2018)

P. Resune of Hillary Hull

Q Smth et al., Airborne Quantification of

Met hane Em ssions over the Four Corners
Regi on, 51 ENVTL. SCI. TECHNOL. 5832 (2017)

R Allen et al., Methane Enissions from

T.

Process Equi pnent at Natural Gas
Production Sites in the United States:
Pneumatic Controllers, 49:1 Envtl. Sci.
Technol . 633 (Dec. 9, 2014)

Q&G Emi ssions Inventory Project: Geater
San Juan and Perm an Basin, Wstern Regi onal
Air Partnership ("WRAP")

2539

2539

2539
2539

2539
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2591

2591
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EXHI BI TS (Continued)

ENVI RONVENTAL DEFENSE FUND ( Conti nued):

EDF U. Ol and Natural Gas Sector: Standards for
Crude Ol and Natural Gas Facilities,
Background Techni cal Support Docunent for the
Proposed New Source Perfornance Standards 40
CFR Part 60, subpart OO00a (Aug. 2015)

EDF V. Colorado Air Quality Control Conm ssion
Rule, 5 CC R, 1001-9, D

EDF X. Proximty Dataset Table

EDF Y. Control Techni ques Guidelines for the Ol
and Natural Gas Industry Table 9-13, EPA
(Cct. 2016)

EDF Z. Background Techni cal Support Docunent,
Proposed Reconsi deration of the New Source
Performance Standards 40 C.F. R Part 60,
subpart OO00Ca (Sept. 2018)

EDF AA. Analysis of OO0Ca Annual Air Em ssion
Reports, MIB&A (Dec. 11, 2018)

EDF CC. California Air Resources Board ("CARB"),
Summary of Cost, Em ssions, and Cost per Ton
using the 20 year and 100 year GWP,
Respectively (revised Feb. 17, 2017)

EDF DD. Anmerican Comrunity Survey Data, United
St at es Census Bureau, and Pl aces: Local Data
For Better Health, Centers for D sease Control
and Prevention, (data drawn fromnultiple
I'inks)

EDF FF. Resune of Tammy M Thonpson
EDF JJJ. Rebuttal Testinony of Hllary Hul
EDF I11. WMarcy Lowe and Robin Lowe-Skillern, Datu

Research, Find, Measure, Fix: Jobs in the U S.
Met hane Em ssions Mtigation Industry (2021)

ADM TTED
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EXHI BI TS (Continued)

ADM TTED
NEW MEXI CO O L AND GAS ASSCCI ATI ON:
NMOGA 58. Power Poi nt presentation, Topic 27S 2713
CENTER FOR CI VI C POLI CY AND NAVA EDUCATI ON PRQJECT:

CCP and NAVA EP 6. Rebuttal Testinony of 2743
Cifford Villa

CCP and NAVA EP 7. CurriculumVitae of 2743
Cifford Villa
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HEARI NG OFFI CER ORTH: Let's prepare to
begi n.

| believe |'ve captured all of the attendees
who shoul d be nade paneli sts.

No matter how many tines | try to do grid
setting, it goes to speaker.

Good nor ni ng.

| see Ms. Cutierrez on the screen and
M . Shi manek and Cheryl, our court reporter.

| just had a text now from Tanni s saying she
cannot hear us. Hmm She's going to |l og on and off.
So we'll give her a nonent to do that.

We're on the platformthis norning at 8: 30,
before nine o' clock public conmment.

M5. FOX: Can you hear nme?

HEARI NG OFFI CER ORTH:  Yes.

M5. FOX: | can't hear you. And | --

HEARI NG OFFI CER ORTH:  Uh- oh.

M5. FOX: -- tested ny sound before | cane on

l"mgoing to log on and off.

HEARI NG OFFI CER ORTH. All right. Thank you.

Wiile Ms. Fox is doing that, as | understand
it, we're going to address three topics this norning.
One is the exhibits subject to objection on the basis

that they relate to nethane. The second is the NMOGA' s

2342
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motion to strike certain sections of CCP and NAVA

exhibit, particularly the rebuttal testinony of
Professor -- | think it's Villa, rather than Villa. And
we'll go fromthere to the notion to strike NMOGA' s
newest surrebuttal.

But let's wait. And if there's sonmething I'm
m ssing that we need to do before 9:00, please speak up,
while we're waiting for Tannis.

Tanni s, can you hear ne?

A text is saying she still cannot hear.
M5. FOX: No. | can. This is very odd, but
yes, | can now Wen | first canme on, | couldn't, but I

can. Thank you.

HEARI NG OFFI CER ORTH:  All right. I'mglad --
' mglad that worked.

Let's start with the exhibits.

|'"mgoing to pick on M. Rose for a m nute.

M. Rose, what -- let's see. | don't see
M. Rose.

I's he with us?

He's not. Al right.

M. Hiser. You know, having -- having
conducted the nethane hearing in January for the OCC,
certainly appreciate the distinction between what the

OCC was doing then and what the ElI B woul d be doi ng now,

Albuquerque Court Reporting Service, LLC
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but 1'mwondering if you would offer the nost charitable
characterization that you could of why folks who perhaps
aren't as close to these rul emaki ngs woul d be confused
here. W had heard sonme about nethane in the hearing,
particularly from public comenters.

MR HSER I'msorry, Ms. Oth. 1It's not
clear to me what notion you' re actually addressing at
this point.

HEARI NG OFFI CER ORTH: These are the
obj ections by NMOGA and | PANM

MR. H SER.  You're asking about our objection
to a couple of the exhibits fromeither EDF or Clean Air
Advocat es?

HEARI NG OFFI CER ORTH:  Yes.

MR H SER Yes. Qur -- our -- we have -- our
objection | just think goes to a question of nuance,
Madam Hearing O ficer, which is that we think by and
| arge they' ve been used appropriately throughout the
hearing, and I think that we would be satisfied just
with a rem nder fromthe Hearing O ficer that this is a
rul e about ozone and its precursors, and that
i nformati on should be considered in that |ight, as
opposed to the Board suddenly crafting a nethane rule
based on the fact that there's a nethane docunment in the

docket .
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And with that -- that's really all we're

seeking here, is just a rem nder along those I|ines.

HEARI NG OFFI CER ORTH: Okay. And | woul d
certainly put that in any report, nunber one.

Nunber two, | really think that this Board is
sufficiently engaged and sophi sticated, frankly, about
our subject matter that they would not, in fact, be
confused. That's just how | feel about this Board. But
t hank you for that.

MR. H SER:  (Si nul taneous di scussi on) Madam
Hearing Oficer, that |I think that New Mexico is well
served by the Board that it has in this case, which is
very actively engaged, obviously, has spent quite a bit
of tinme on the issues. So | heartily second that
sentinment that you have.

HEARI NG OFFI CER ORTH:  Thank you.

Ms. Paranhos, anything to add?

M5. PARANHOS: Thanks so nuch, Madam Heari ng
Oficer.

| would just really agree with what M. Hiser
just said. | nmean, the information that we' ve offered
Wth respect to nethane is either by way of
denonstrating co-benefits, we're never asking the Board
to directly regul ate nethane, nor to rely on nethane

reductions as the basis for a cost effectiveness
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anal ysis, nor to rely on any nmethane-only specific
control technol ogy.

So nethane is co-admtted with VOCs, it is
part of natural gas, and so we think it's appropriate to
speak to the co-benefits of what happens when a
regul ator reduces VOC em ssions as part of an ozone
precursor rule. There will also be nethane co-benefits.

And | guess | would just add that that is very
standard practice. EPA does that routinely. They
consi der co-benefits. Qher regulators do, as well.

Just one exanple is in 2012 when EPA
promul gated the first New Source Performance Standards
for oil and gas sources, that was just a VOC rule. They
weren't directly regulating VOCs, but they did estimte
t he cost effectiveness of nethane reductions, and they
did talk a | ot about nethane co-benefits, and they
relied on informati on about mnethane control technol ogies
t hat operators had enpl oyed as part of the Natural Gas
STAR Program

And so it's a very simlar kind of a
proceedi ng here as to what EPA did back in 2012, and for
that reason that's why we've included sone of this
i nformati on on nethane em ssions and control technol ogy
t hat can produce both nethane and VOCs.

HEARI NG OFFI CER ORTH: Thank you very nuch.
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M. de Saillan, anything to add?

Right -- right now |l'mjust planning to
(unintelligible and/or inaudible) NMOGA' S objection,
| APNM s obj ection to EDF and NVED exhi bits and CCP
but --

THE REPORTER: Excuse nme, Ms. Oth. Could you
repeat that. You cut out alittle bit.

HEARI NG OFFI CER ORTH:  Ch, |I'mvery sorry.

| was asking M. de Saillan if he had anyt hing
to add on ny way to overruling the objections based on a
possi bl e confusi on between net hane and ozone.

M. de Saillan?

MR. DE SAILLAN. Thank you, Madam Heari ng
Oficer. | just want to nake a couple of comments here.

| agree with what Ms. Paranhos said, but |
al so want to nake the point that earlier in this hearing
we heard froma NMOGA econom st expert, M. Dunham and
he testified about the negative consequences in his view
of this rule, things like lost jobs and | ost revenues to
t he state.

I nsofar as |'maware, none of the parties
objected to that testinony or to his report. And
W t hout comrenting on the quality of that evidence,
think it is generally the -- the type of evidence that

this Board can and should hear. But by the sane token,
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| think that it's inportant for the Board to hear about
the -- the co-benefits, the consequential benefits, if
you will, of this rule.

So we strongly oppose this notion.

Thank you.

HEARI NG OFFI CER ORTH: Thank you.

So just to put it on the record, NMOGA and
| PANM s objections to the exhibits listed both in an
e-mai|l and in the attached Wrd docunent from | PANM are
overruled, and there will be a nention to the Board, at
|l east in ny report, and presunably in the parties
post hearing submttals, just being clear --

MR, H SER. Madam Hearing Oficer --

(Si mul t aneous di scussion.)

HEARI NG OFFI CER ORTH: -- over the rul emaking.

Ms. Hise -- M. Hiser

MR. H SER  (Unintelligible and/or inaudible)
counsel, M. Hiser

| would note that in your discussion of the
proceedi ngs for this norning, you did not specifically
nmention | PA's objections for this, and so therefore |
think it's not appropriate for you to rule which is
basically on an I PA New Mexico solely on the strength of
NMOGA' s position on that.

HEARI NG OFFI CER ORTH:  Ckay.
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MR. ROSE: And, Madam Hearing O ficer, |I'm
sorry I'mlate, but | was having |ogistical problens.

And | thought we had agreed that the evidence
woul d be adm tted subject to our objection and that we
brief the objection in the posthearing submttals so
that we wouldn't hold up the hearing. So -- at |east
t hat was nmy understanding with Ms. Fox and others as to
why we didn't argue them at the adm ssion of their
evi dence, and they're putting on their evidence.

So --

HEARI NG OFFI CER ORTH:  Ckay.

MR ROSE: -- if you rule on this notion,
obviously, I'd want to be heard, but it wasn't a notion,
it was nerely an objection to admssibility, and it
seens to nme that -- that we've stated any nunber of
times that -- that the evidence is being admtted
subj ect to the objection which would be addressed in
post hearing submttals.

So | certainly was not prepared to argue this
as a notion this nmorning, and as you can tell, | was
having | ogi stical problens, and it seens to ne arguing
it without nme being able to actually present it and
respond | think is inappropriate.

HEARI NG OFFI CER ORTH. All right. Thank you,

M. Rose.
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|"msorry. | was going through ny --

Hol d on, Ms. Fox.

| was going through ny stack of papers that |
felt like |I still needed to address, and this seened
nore straightforward than the others.

Ms. Fox, I'd |ike to nove on, unless you have
sonet hing you need to say right now

M5. FOX: Thank you, Madam Hearing O ficer.

| was just going to suggest since it appears
that you' ve already fornulated an opinion on this issue,
that -- and | understand M. -- we did have this
agreenent with M. Rose on one hand.

On the other hand, you seemto have addressed
this issue fully, and I wonder and -- but | do
appreciate M. Rose wanting an opportunity to speak on
this issue, and so perhaps that could be done in order
to take this issue off the table. Mybe M. Rose could
present his argunent over the |unch hour or sone ot her
ti me today.

| don't think crafting that argument will take
too nuch of his time, and it does appear as though,
Madam Hearing O ficer, you' ve -- you understand the
i ssue and you' ve nmade your deci sion.

HEARI NG OFFI CER ORTH. All right. Thank you.

We have just a little bit of tinme left. 1'd
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like to nove on to NMOGA's notion to strike CCP and NAVA
Exhibit 6, which is the rebuttal testinony of technical
W tness Professor Villa.

Let me just say | carefully considered the
notion, the response and the reply. | certainly want to
t hank CCP and NAVA for their -- the excellent witten
response.

Here, too, though, |I don't feel like | need to
hear extensive notion argunment, because NMOGA' s
under st andi ng just doesn't conport with ny own, and in
this case, M. Hiser, you have the di sadvant age of
having as a Hearing O ficer sonmeone who has been in the
EIB's orbit since the md-'80s.

We have taken a |l ot of technical testinony
that was, in fact, expert legal testinmony. W took it
in the Solid Waste Managenent Regul ati ons overhaul in
2006. W heard expert legal testinony fromthe general
counsel of the Minicipal League. W took it in,
think, our first clean cars hearing in 2008. Certainly
heard lots of it fromforner EPA | awers in the
greenhouse gas eni ssions hearings in 2010 and 2011, when
they were put into place and when they were undone.

So it's just the statenents here, | think, are
sinply incorrect. This Board is accustoned to hearing

expert |egal testinony.
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Are there any questions about that?

| really -- it's just part of our history,
part of the Board's history.

MR, H SER. For the record, | would sinply
note that this is inconsistent wwth this Hearing
Oficer's prior resolution on the NMOGA matter, and so
we sinply adhere to that prior approach that was taken
| have nothing further to add ot her than making that
note for the record.

HEARI NG OFFI CER ORTH:  Thank you.

Ms. Katz?

MS. KATZ: Madam Hearing O ficer, | would just
note that the argunents that were nade regardi ng the
| egal argunment that NMOGA put forward were based on the
fact that the technical experts that that testinony was
purportedly attached to were not actual |egal experts,
and that when you have a | awer who is a | egal expert,
then that is an appropriate tine to nmake those types of
|l egal -- that you could put that testinony before the
Boar d.

HEARI NG OFFI CER ORTH.  Al'l right. Thank you
for, that Ms. Katz.

M. Rose?

MR ROSE: Yes. First, we join in NMOGA' s

notion; but secondly, it seens to ne that what we're --
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what they're putting forward by the way of |egal test --
testinony really isn't expert legal testinony, it's
basically legal argunent. It seens to nme that giving
them basically nore than one bite at the apple in terns
of making | egal argunent is inappropriate.

It seens -- the testinony, as it were, seens
to me to be perfectly appropriate if you're going to
argue it posthearing, but | don't think it rises to the
| evel of needing expert testinony. Al of us can read
the statutes and decide -- and argue whether or not
they're applicable in this context.

So | don't think the Board needs | egal advice
fromout -- sonmeone outside of the Board's counsel, and
it seens to ne it's really inproper factual testinony,
as well. It wouldn't rise to the |evel of expert
testinmony, | don't believe, in a court proceeding. So |
don't think it should be here, as well.

HEARI NG OFFI CER ORTH:  All right. Thank you
for that.

| certainly have again on behalf of the Board
a history of navigating the |line between the sort of
expert testinony that would be taken in a court and the
sort of expert testinony that would be taken before an
adm ni strative board, and | believe Professor Villa

clears that -- clears that bar.
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M. Hi ser, did you have sonething to add?

|'"d like to nove to the -- 1'd like to nove --

MR. H SER. Madam Hearing O ficer, | have
not hi ng el se.

HEARI NG OFFI CER ORTH:  All right. Thank you.

So as to Cean Air Advocates, EDF' s and NVED s
joint nmotion to strike parts of NMOGA' s proposed
surrebuttal on LDAR, | certainly read the notion and the
response, and a few things cane to m nd.

Certainly if a lot of econom c data woul d be
comng in to surprise any rul emaki ng petitioner halfway
t hrough the hearing, | -- | want to avoid that
fundanental unfairness to any petitioner, and |I'm
sensitive to any sandbaggi ng or other attenpts at
surprise in a rul emaki ng, which doesn't serve anyone's
best interest.

At the sane tinme, having gone through the
tabl e that NMOGA put together at the end of the
narrative part of their notion, it seened |ike there
wasn't perhaps as nmuch data as | feared that was new.

Sol'dlike to spend a little time on the
slides and the spreadsheets in particular, because this
is where | still had questions. NMOGA states that it's
entitled to rebut the statenents nmade on rebuttal, that

El B shoul d conclude fromOxy's joining of the proximty
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LDAR concept that the neasures are feasible for

i ndustry.

M. Hiser, if you would address that, please.
| -- 1 imagine that NMOGA woul d have been notivated to
of fer whatever evidence it had on feasibility regardl ess
of what Oxy was doing. | nean, presumably you felt the
way you felt before Oxy reached whatever agreenent it
reached with -- with the others. Wuld you address
t hat ?

MR. H SER. So, Madam Hearing O ficer, | think
t hat NMOGA has addressed throughout this hearing its
concerns about the frequency and cost of LDAR provisions
in the testinmony of M. Smitherman and in a nunber of
its exhibits, which were introduced w thout objection,
including Exhibit 37, which is, for exanple, our cost
nodel and all the underlying data fromthe greenhouse
gas reporting program

However, under the Clean Air Act, as
Ms. Paranhos has rem nded us and as you yourself just
spoke, any time an industry nmenber does sonething, that
may be used as, quote, proof in the Cean Air Act
context that sonmething is technically and econom cally
f easi bl e.

Clean Air Act -- Advocates witness Dr. MCabe

specifically nmakes that point in his rebuttal testinony,
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and that nmeans that to the extent that that may not have

been an issue, that it's been reopened for us to

i nvestigate. Those comments were all made in rebuttal.
Therefore, we could not have responded to themprior to
that tinme frame.

On the general issue, though, of LDAR costs
and LDAR frequency, NMOGA s position has been pretty
clear since its direct testinony that it believes that
the costs do not warrant the benefits that are here,
al t hough we agree that there should be LDAR overall, as
you heard from M. Smitherman in his testinony on
pneumati cs.

So | think, then, that the whol e question of
us not being able to speak to the rel ative frequency
when that has been an issue that we have placed in front
of the Board since the inception of this case is
counterfactual, charitably, by the other parties.

HEARI NG OFFI CER ORTH:  Thank you.

| saw Ms. Paranhos first and then Ms. Fox.

M5. PARANHOS: Thank you so much

So | think in particular with respect to EDF' s
LDAR proxi mty proposal, there was no testinony nor any
type of exhibit even that directly rebutted Hillary
Hul | 's cost effectiveness estimte of our enhanced LDAR

proxi mty proposal.

Albuquerque Court Reporting Service, LLC
(505) 806-1202



(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8
9/29/2021

EIB Ozone Hearing

In Hllary's direct she estinated the
reductions and the costs that EDF believes are
applicable to our LDAR proximty proposal, and no party
intheir rebuttal rebutted that particul ar anal ysis.
That analysis is different than what NMVED did, because
EDF used its own estimate of the VOC em ssions that
woul d accrue, as well as our own estimate of cost.

And so it is particularly prejudicial to us
that on surrebuttal NMOGA is now rebutting our cost
effectiveness estimate. | would have been happy to have
responded in our surrebuttal had they responded in their
rebuttal. However, now we don't have that opportunity.

HEARI NG OFFI CER ORTH: Thank you.

Let's see. M. Fox and then Ms. Katz.

M5. FOX: Thank you, Madam Hearing O ficer

You know, all that | have to add to what
Ms. Paranhos just said is -- if | could have screen
sharing ability, I'"d like to just briefly show you
Ms. Hull's testinmony just so you have a sense of the
detail of it.

Thank you.

W see -- there we go.

So Ms. Hull presented pretty detailed
testinmony in her direct testinony on the estimated costs

of our LDAR proposal in the estinmated em ssions
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reducti ons.

| have seven pages up here where she
descri bes, you know, how they got to the nunber of
wells, for exanple, that would apply, the nethodol ogy
that we use to estimate the nunber of hones or EDF
nunber of honmes in places of residence and business that
woul d apply, nethodol ogy to estimate | eaks, cost
effecti veness of the proposal, and even conparing the
cost effectiveness of the proposal w th other
jurisdictions.

So they're all backed up with nunbers, and
then this testinony is backed up with nunerous exhibits,
as wel | .

And so if NMOGA wanted to rebut the cost
estimates and the em ssion reductions, they should have
done it in rebuttal, not in response to a comment from
Dr. McCabe, who is not an econom st, that nerely said
that the fact that Oxy is joining in this proposal shows
that it's technically feasible. That's what they're
hangi ng their hat on to provide this kind of evidence
rebutting the proximty proposal, when they said in --
in NMOGA' s rebuttal they did not nention the proximty
proposal at all.

HEARI NG OFFI CER ORTH: (Okay. Thank you.

Ms. Katz?
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MS. KATZ: Thank you, Madam Hearing O ficer.

And NMED s concern was nmainly regarding the
NMOGA nodel plant issue and the spreadsheets that NMOGA
has now put forward as surrebuttal, and in -- and in
their slides 10 through 11 of the surrebuttal. And they
point their -- in their table that they included with
their response, they say that they provided all the data
in their Exhibit 27.

You know, that is the GHGRP data, and so they
had that data, and then they just put the final nunbers
that they had in their -- in their testinony. And now
inrebuttal, they -- they didn't show any of their work
on that, how they got to that -- those nunbers, and
their -- that one page, tiny -- the tiny, little font
GHGRP data, there's nothing intuitive as to how they
went fromthat to these nodel plant nunbers that they
put forward.

And so, you know, it's incunbent on themto
show their work, how they did that, and now they're
putting that forward in slides 10 and 11 and these
spreadsheets, and, you know, the -- and those
spreadsheets all point out that if you look at the file
data they were created on July 22nd and July 26. So
they -- they clearly had them-- or they had done the

work to -- and had that nethodol ogy that they could have
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and shoul d have provided with their direct testinony or
their rebuttal, but they didn't.

And so it's just really not appropriate for
that to conme in now, in the mddle of the hearing as
surrebuttal. And that was the Departnent's main issue.

HEARI NG OFFI CER ORTH:  All right. Thank you.

M. Hiser, is there sone reason the data
wasn't provided earlier so that it would not be a
surprise?

MR H SER Well, Madam Hearing O ficer, it
was di scussed, and the basic point that we had made,
whi ch was that the greenhouse gas reporting data, which
i ncl udes the equi pnent count, shows that the equi pnent
counts that were being used is pretty clear in ternms of
its inmport and inpact. And all that data is publicly
avai | abl e to anybody.

We didn't think it was necessary to actually
show the math at the level of two tinmes two equals four.
But the Departnment said that they were having trouble
following the math, and so we're nerely providing the
math that shows that the -- what we did before is what
we said we did.

So | don't think that there's any question of
surprise here. The NMED devoted |ike eight pages to our

econom ¢ analysis and the cost data. They clearly
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under st ood what the inport of our analysis was. They

di sagreed with our contention about the greenhouse gas
dat a.

And so this is really just supplying
additional information to hel p peopl e understand what
that point was. There's no question about surprise, and
they -- plus they' ve had since |ast Thursday to | ook at
this. 1t's not like we've sprung this on them| ast
ni ght, which has been sort of the practice for turning
in surrebuttal testinony.

So | don't believe that the Departnment has any
real thing that it can say.

Plus, the Departnent itself is changing its
position constantly about what its frequency is, and
that puts the cost effectiveness of its constant changes
of frequency certainly at issue. W couldn't respond to
that. They did that after the rebuttal deadline. So |
don't think the Department has anything really to say
her e.

In terms of Ms. Paranhos and the environnental
groups, a quick and sinple response to that is that our
princi pal beef here is with the Departnent's data, and
our response is to the Departnent's data. And so while
we believe that the issue of cost effectiveness is

certainly joined, we are particularly proposing to
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surrebut the specific nunbers that are in their data,

where our focus is on the Departnent's data, and that's
what we're show ng here.

HEARI NG OFFI CER ORTH. Al right.

Oh, Ms. Fox.

M5. FOX: Just very briefly, Madam Hearing
Oficer.

So I"'mnot -- I"mnot sure, but maybe | heard
M. Hi ser just say that he's withdrawing the slides with
regard to the occupi ed area proposal ?

MR HSER | amnot w thdrawing them because
we placed in issue frequency fromour direct testinony
t her eon.

M5. FOX: Ckay.

MR H SER. That neans it's an issue before
the hearing, and if they want to rely on their data,
they may, but we're certainly entitled to rely on the
Department data on the frequency issue.

M5. FOX: Sorry.

Just again in order to really understand
what's going on here, the Departnment put forth their
LDAR costs and estimated reductions in a spreadsheet
that they put online in January -- in June and then put
that in their direct testinony.

And in NMOGA's comments in its direct case, in
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its red-line, the comments that were struck because they

were i nappropriately filed, NMOGA specifically
referenced that spreadsheet, which is -- | nean, it's
very conpli cat ed.

" m sure, Madam Hearing O ficer, you' ve seen

it. I'mjust going to throw it up on the screen here.
Oh, hol d on.
HEARI NG OFFI CER ORTH: | see it. |'m hol ding
it, Ms. Fox.

M5. FOX: (Ckay. Geat.

And so, you know, NMOGA was fully aware
that -- of that spreadsheet. It referenced it inits
direct case. As Ms. Katz has pointed out, the two
spreadsheets, which are really the nost problematic
evidence to -- that they're offering at this | ate date,
were created before NMOGA filed its direct case.

And so it's -- it really is unfair not to
show -- have shown that evidence now. And we also
guestion whether M. Smitherman is the w tness who
devel oped that table, those spreadsheets, and is the
correct witness to present that evidence.

HEARI NG OFFI CER ORTH: All right. Thank you
for that.

We're now -- oh, M. Katz.

M5. KATZ: Sorry, Madam Hearing O ficer
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Did you -- you froze so -- and | had raised ny
hand. | don't knowif you called on ne.
HEARI NG OFFI CER ORTH: |I'msorry if | froze.

Pl ease, Ms. Kat z.

M5. KATZ: | just sinply wanted to respond to
M. H ser's statenment that NMED has been changi ng
constantly, and | just wanted to say that it's true in
our Septenmber 7th filing that we had proposed sone
changes to the LDAR frequencies, but that then one week
| ater we changed it, and that sinply went back to what
it was before.

So the suggestion that there have been, you
know, un- -- those were totally unanticipated and
difficult to understand, it sinply went back to what it
had been the whole tine before. So it changed for a
week, and then it went back to exactly what it was
t hroughout -- since it was -- as it was in My, when we
filed the petition.

HEARI NG OFFI CER ORTH. All right. Thank you.

So we are now a few m nutes past nine o' clock.
W do have four public commenters this norning.

If you're on the platformto offer public
coment, | will invite it in just a nonent.

At this point, based on ny understandi ng of

the Board's rul emaki ng procedures in 20.1.1, including
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partly the responsibilities of the Hearing Ofi cer,

partly the definition of record proper, for exanple,

what I'minclined to do -- because | really amsensitive
to detailed infornmation conming in as a surprise, | do
think it's fundanmentally unfair to the petitioner, to
handle it nore as an offer of proof, that is to say to
exclude it, but allow NMOGA to describe what they would
be offering if they were allowed to offer it, because it
will remain in the record proper for better or worse.

We can talk further about this after | accept
public conment if we need to have nore di scussion.

Ckay. Board Menbers, if you're on the
platform you can turn on your Screen now.

Thank you very much for waiting while we
di scussed sone procedural matters just now.

Menbers of the public, nmy nane is Felicia
Oth, Hearing Oficer conducting a hearing in EIB 21-27,
a rul emaki ng on ozone precursors.

We have public conment sessions every day at
9: 00, 1:00 and 5:00.

This morning I'Il be calling on the public who
reached out to the Board adm nistrator in this order,
Represent ati ve Andrea Ronero, Representative Liz
Thonson, Duane Chili Yazzie and Adam Horow t z.

If you're on the platformand did not
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conmuni cate via e-nail with the Board adm ni strator,

amstill happy to accept your coment. Please reach out
t hrough the chat which is enabled for everyone.

Public coment is taken under oath, is taken
by audi o, not video, and is limted to five mnutes.

So let me | ook for Representative Ronero.

| am not seei ng Andrea Ronero.

Let me |look for Liz Thomnson.

Al right. Can you hear ne, Representative

Thomson?

Hel | 0?

M5. THOVBON. Yes. | can hear you. Thank
you.

Are you ready?

HEARI NG OFFI CER ORTH: Oh, good. | can hear
your voice -- | can hear your voice clearly.

| f woul d you pl ease spell your nane.

M5. THOVBON. Ckay. Liz, L-1-Z, Thonson,
T-HOMS ON

HEARI NG OFFI CER ORTH:  Thank you.

| f you would raise your right hand.

Do you swear or affirmto tell the truth?

M5. THOVBON: | do.

HEARI NG OFFI CER ORTH: Thank you.
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1 LI Z THOVSON
2 havi ng been first duly sworn or affirned, gave
3 public comment as foll ows:
4 PUBLI C COMVENT
5 HEARI NG OFFI CER ORTH: |I'mgoing to start your
6| five mnutes now
7 M5. THOVBON:  Thank you.
8 As | said, |'m Representative Liz Thonson.

9 [ represent House District 24, which is in the Northeast
10 | Hei ghts of Al buguerque. But |'m speaking on behal f of
11 | kids' lungs statew de.

12 | have served the previous six years as

13 | co-chair of the New Mexico Tobacco Settl enent Oversi ght
14 | Commttee, and one of our nain goals is to keep teens
15 | fromusing to -- youth fromusing tobacco, because we
16 | know how i nportant |ungs are.

17 | support Governor M chelle Lujan Gisham s
18 [ call for nation-leading oil and gas pollution rules. To
19 | achi eve that goal, the Environnental |nprovenent Board
20 | must strengthen the New Mexi co Environment Departnent's
21 | proposed ozone precursor rules to protect those |iving
22 | cl osest to devel opnent.

23 As a nother and a grandnother, ny top concern
24 |is the lungs and health of all kids, ny kids and

25 | grandkids included. Every child in our state has the
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right to breathe clean air wi thout industry threatening
that -- that those sane kids' schooling will be taken
away wWith these rules. That is not the case.

Every industry, no matter what it contributes
to society, has an obligation to be a good corporate
citizen. Industry contributes to our schools and our
state budget, but they also make billions of dollars in
profit by extracting publicly held resources off of our
public | ands, and they export nost of that profit out of
state. Spending a mniscule amunt to protect our Kkids
lungs is the | east they can do.

These rules are a basic courtesy to the people
who live close to industry and threatening to | eave the
state because of the sane industry rules that it follows
in Colorado is unacceptable. 1In fact, Colorado has
successfully inplemented nore frequent inspection
schedul es for hones and schools that have oil and gas
wells in their backyards, and New Mexico should do the
sane.

Al so, setting strong rules at the state |evel
sets a good bar for forthcom ng federal nethane rules
that can hel p protect New Mexicans fromstates |ike
Texas who does -- who don't have the sane kind of
regul ati ons.

O 1 and gas pollution are taking a toll on al
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New Mexi cans' air, water and health, but rural

communities, tribal communities, children and the

elderly are especially at risk. And | wll note that |
grew up in the Crownpoint area. | grew up in
Cr ownpoi nt.

More than 130,000 New Mexicans live within a
half a mle of oil and gas devel opnent, i ncluding
communities of color, that face disproportionate inpacts
fromclimte change and air pollution. Leaks due to
equi pnent mal function and | ack of maintenance account
for 70 percent of the oil and gas industry's em ssions
st at ew de.

| appreciate the strong rules that NVED has
put forward to a strong -- and they have put forward a
strong proposal. Here are three critical inprovenents
that EIB should nmake to protect conmunities and address
maj or sources of pollution.

One, protect those living closest to
devel opnent by requiring nore frequent inspections to
find and fix | eaks.

Two, ensure strong requirenments for operators
to control pollution during conpletion of an oil or gas
well, as well as when they redevel op an existing well.

And strengthen requirenents -- nunber three is

strengthen requirenents to cut pollution from pneumatic
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controllers that are used in oil and gas production.

The devices are the second | argest source of oil and gas
met hane em ssions in New Mexi co. NMED should require
conpani es to inspect pneunatics for | eaks and accel erate
the tineline to retrofit equi pnent with zero bl eed or
zero em ssion pneumatic controllers.

Thank you for taking the tine to listen to ne.
Thank you for all that you do, especially to protect a
New Mexi can's kids. Thank you so rmnuch.

HEARI NG OFFI CER ORTH:  Thank you,

Represent ati ve Thonson.

Let nme | ook for Duane Chili Yazzie.

| don't see himby nane. Perhaps Call-in User
Nunber 5.

Call er Nunmber 5, would you tell us who you
are?

Caller 5? Hello?

CALL-IN USER 5: (Unintelligible and/or
i naudi bl e.)

HEARI NG OFFI CER ORTH: Cal l er 5?

CALL-IN USER 5: (Unintelligible and/or
i naudi bl e.)

HEARI NG OFFI CER ORTH:  Ckay.

Let ne nove to M. Horowtz.

M. Horowitz, |'ve unnuted you
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Can you hear ne?
MR. HOROWN TZ: Yes, | can. Thank you.
HEARI NG OFFI CER ORTH: If you would spell your
name first, please.
MR. HORONTZ: Yes. Adam A-D-A-M Horowtz,
HOROWI-T-2Z
HEARI NG OFFI CER ORTH: And if you woul d raise
your right hand.
Do you swear or affirmto tell the truth?
MR. HORON TZ: | do.
HEARI NG OFFI CER ORTH:  Thank you.
ADAM HOROW TZ
havi ng been first duly sworn or affirned, gave
public comment as foll ows:
PUBLI C COMVENT
HEARI NG OFFI CER ORTH:  1'I| start your five
m nut es now.
MR. HOROW TZ: Thank you.
Good norning, all, and thank you so nuch for
accepting public comrent on this inportant nethane
pol lution rule.
My nane is Adam Horow tz, and |I'ma New Mexico
resi dent and a co-founder of three national nonprofit
organi zati ons working at the intersection of faith,

community and social environnmental justice. As a person
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rooted in a faith tradition, which holds all of creation
as sacred, and as a citizen of the US, one of the
world's top contributors to climte change, | believe we
face a profound noral responsibility to do everything we
can to protect life on our precious planet.

My work brings nme into contact with many young
adults who are fearful of the climate chaos in the world
they are inheriting. Earlier this nonth the results of
a worl dwi de survey of young people, ages 16 to 25,
showed that sone 60 percent were very or extremnely
worried about clinate change, and 65 percent felt that
governnents were failing young people when it cones to
climat e change.

Here in New Mexico, a state that emts nore
than 1.1 mllion tons of methane each year, a state that
made national news for its nethane cloud visible by
satellite, we have a chance to nake a difference, and to
nodel a governnent that is not failing its young peopl e.
But it will take nore effort.

We have many young peopl e and children living
within critical ranges of the oil and gas industry in
New Mexi co whose health is adversely affected by these
operations. W have a responsibility to care for our
children and youth whose voices are often not heard in

foruns |like these.
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i nspections to find and fix | eaks, ensure stronger
requirements for operators to control pollution during
the conpl etion or redevel opnment of an oil or gas well,
and to strengthen requirenents to cut pollution fromthe
very high em ssions pneumatic controllers that are used
in oil and gas production.

So let us prove to our young people and to
frontline communities that we are not wlling to
sacrifice their health and well-being for conveni ence
and profit. Let us do our part to curb climte change
and ensure that young people in New Mexico and around
the world have a liveable future.

Thank you.

HEARI NG OFFI CER ORTH: Thank you very rmuch
M. Horowtz.

Let's see. Let ne |look for Representative
Roner o agai n.

| don't see an Andrea Ronero in the |ist.

And | don't see Duane Chili Yazzie.

9/29/2021 EIB Ozone Hearing
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Wil e the Environnent Departnent has put
forward a strong proposal, nore work needs to be done to
protect comunities and to neet the Governor's
aspiration of nation-leading rules to cut pollution.
Specifically, the Environnental Departnent --
t he Environnment Departnent should require nore frequent
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|"mgoing to go back to Caller 5.

Caller 5, can you hear ne?

Not hing there. Ckay.

There are several nore opportunities to offer
public comment in this hearing, 9:00, 1:00 and 5:00
every day. Please reach out to Pam Jones, the Board
adm nistrator, to identify the slot in which you would
like nme to call your nane.

Let's return to the technical case at this

Board Menmbers, we heard sone argunent between
8:30 and 9:00. W did not quite finish the
conversation, and at this point the -- let ne sumup,
and I'll invite counsel to cone back on the screen if
t hey have questi ons.

| denied the notion to preclude Professor
Villa fromtestifying, noting that |I've taken a | ot of
| egal testinony as, quote, unquote, technical testinony.
|"ve served the Environnental |nprovenent Board, a
vari ety of boards over the years, 1999, and the
Envi ronnental | nprovenment Board has a | ong history of
accepting legal testinony, if you wll, expert |egal
testinony, in its rul emaki ng hearings.

| also used to accept it at Departnent

hearings in permtting and enforcenent cases, and |
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bel i eve Professor Villa clears -- clears the bar, as |
said, for providing know edgeabl e testinony that may
assist this Board in its deliberations.

So we'll hear from CCP and Nava's w tness on
rebuttal.

The nmotion to strike some of NMOGA's
surrebuttal was definitely nore chall engi ng.

MEMBER HONKER: Madam Hearing O ficer, you're
cutting out at least on ny system | don't know if
everybody el se is hearing that.

HEARI NG OFFI CER ORTH. Ch, |'mvery sorry.
|"'mgoing to turn off ny video, then, just to get
through this. |'mnot getting any nessages on ny screen
so I'"ll just turn off ny video.

kay. Is this better? Yes?

Okay. | see Madam Chair noddi ng.

Sowe -- we -- if | could sumup, although
NMOGA has had certain data around the feasibility of
sonme of the LDAR provisions since July, it chose to
offer it in these spreadsheets just a handful of days
ago, after the hearing had started. The other parties
don't really have an opportunity to study the data and
provide their own analysis of it with just a couple days
left in the hearing.

My read of 20.1.1, which is your rul emaking
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procedures, in terns of the duties of the Hearing

O ficer and also the definition of record proper, say to
me that | cannot strike these docunents in the sense of
directing the Board admnistrator to reach into the
files and renove them

That's not, in ny mnd, a -- either possible
or desirable, particularly because this Board may
di sagree with my conclusion that these -- this new data
shoul d be excluded and not presented today, when we're
doi ng LDAR, on the basis that really no rul emaking
petitioner should be surprised by new data toward the
end of a hearing, particularly when, you know, in this
case the rul enmaki ng petitioner has been so vigorously
engaged in negotiating on all fronts really throughout
t he rul emaki ng.

So it -- my read of your procedural rules is
that | wll grant the notion insofar as | would like to
say to NMOGA you cannot present this surprising data
today in the nane of surrebuttal.

Having said that, again | have to contenpl ate
the possibility that this Board would -- would reach a
di fferent conclusion, at which point ny suggestion to
you would be to allow the other parties, particularly
t he Departnent who woul d be surprised by this new data,

an opportunity to actually study it and develop their
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own answer to it.

But that's not going to be possible this week,
it's not sonmething they can do overnight, at which point
| think you woul d have to schedul e anot her day of
hearing for sonetine in the future.

Do the Board Menbers have any questions about
t hat ?

MR. H SER. Madam Hearing O ficer, if we may,
we have a | ot of questions.

Are you excluding all of M. Smtherman's
testinmony or just the two tabul ar Excel spreadsheets?

HEARI NG OFFI CER ORTH. R ght now the two
spreadsheets, and again to -- what |'m-- what |'m
seeking to exclude again is the surprising material, not
that portion of M. Smtherman's testinony that was
based on information that was already included in his
direct. So we may need to -- we may need to keep
tal ki ng about this.

Let nme ask, though, the Board Menbers, first,
i f they have questions.

Board Members, questions.

CHAI R SU NA:  Thank you, Madam Heari ng
Oficer.

| did have the opportunity to listen in on

sonme of the discussion before the neeting. So | -- |
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think | understand, you know, how you are phrasing this.

So I'll leave it to sone of the other Board Menbers if
t hey have questi ons.

VI CE- CHAIR TRUWI LLO DAVIS: I'mgoing to take
the opposite. | cane in late on the discussion. So |
wasn't really sure what the issue was.

Was this testinony that we already heard or
t hat we were going to hear?

HEARI NG OFFI CER ORTH: This is NMOGA's LDAR
testinmony. We were going to devote nost of today to
LDAR, which is why we were having di scussion before
public comment today.

VI CE-CHAIR TRUJILLO DAVIS: kay. |I'mclear
on it now. Thank you.

HEARI NG OFFI CER ORTH:  Um hum

O her questions?

Al right. So we can go back to -- to the --
M. Hiser, if you want to cone back on screen, and any
ot her counsel who would |like to cone back on screen
briefly.

As | understand it, please correct ne if I'm
wrong, what | would be excluding specifically would be
slides 52 to 56 and the Excel spreadsheets.

M5. KATZ: And | believe, Madam Heari ng

Oficer, the Departnent was ask -- the slides 10 and 11
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that are associated with those spreadsheets.

HEARI NG OFFI CER ORTH: That's ri ght.

And | wonder, you know, obviously, about the
Departnment's Septenber 16 final rule proposal follow ng
rebuttal testinony, but I think you -- you' ve expl ai ned
t hat .

Let's see here. Ms. Fox?

M5. FOX: | have nothing nore to add. Thank
you, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH:  Ckay.

M. Rose?

MR. ROSE: Yes. M understandi ng of what
M. Hi ser was offering were denonstrative exhibits. So
they weren't being offered into evidence, in any event.
So | don't know that you can necessarily strike them
because they' re not part of the evidence. | thought
your ruling was with respect to the testinony that would
be adduced under the -- in respect to those -- those
sli des.

So | think what you're tal ki ng about here is
excluding M. Smitherman fromtestifying on those issues
as opposed to excluding the exhibits. So | just wanted
to make it clear that it's -- your ruling on the
adm ssibility of his oral testinmony in surrebuttal on

t hose i ssues.
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HEARI NG OFFI CER ORTH. Yes. Sorry.

Ms. Fox?

M5. FOX: Thank you, Madam Hearing O ficer.

It's nmy understandi ng that NMOGA was offering
the two spreadsheets as exhibits so those would be
excl uded from evi dence.

And | agree with M. Rose that what we said in
our notion is that with respect to the slides, that they
shoul d be excluded. They are denonstrative exhibits so
they won't technically come in, but in all associated
t esti nony.

And so while M. Hiser can make an offer of
proof, that doesn't nean he gets to offer all the
testinony in support. |It's only an offer of proof.

HEARI NG OFFI CER ORTH: That's -- that's

what -- if | didn't say that clearly, thank you
Ms. Fox.
Let's see. | see Ms. Paranhos.
M5. PARANHOS: |'mjust on the screen just so

that 1'm here, but | understand what you're sayi ng,
Madam Hearing O ficer, and | appreciate what your ruling
iS.

MR H SER. | think, Madam Hearing O ficer,
that we think that the proposal to exclude the NMOGA

nodel plant, which M. Smtherman addresses repeatedly
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in his direct testinony, is not appropriate, because the
Board is entitled to hear the explanati on of why NMOGA
did that so they can understand the cost context of

M. Smtherman's testinony.

The Departnent clearly understood, because
t hey devote several pages to the differences in the
nodel plant, what those issues are. And they are,

m ght say, increnental to what's already in the record,
and the nodel plant data is already in the record as an
admtted exhibit for that.

So | don't believe that there's any prejudice
to the argunent about whether there are six, four, seven
of a certain conponent at the nodel plant to the
Depart nent .

HEARI NG OFFI CER ORTH: 1'Il let Ms. Katz speak
now M -- ny nenory was, though, that all the
Department was doi ng when it addressed the nodel plant
statenments from NMOGA was pointing out that NMOGA wasn't
supporting those statenments with data.

Ms. Katz, do | have that wong?

M5. KATZ: Yes. There were two different
nmodel plants. There was the CTG nodel plants, and those
were NMOGA's own nodel plants, and so we're not speaking
about CTG nodel plants. But NMOGA' s nobdel plants, we

said that there wasn't the data, they didn't show how
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t hey got the nunbers, and ny understanding is that those
spreadsheets are -- show that, and that shoul d have been
provided as part of their direct testinony.

MR H SER.  Very (unintelligible and/or
i naudi bl ) Madam Hearing O ficer.

The EPA's basis in the CTG docunent for the
nodel plant also is not in the record in that sanme way,
and so in the interest of a level playing field, | think
it's perfectly appropriate for there to be a discussion
about whet her the nodel plant has six or seven of a
certain conponent and what the em ssions inpacts of that
are. And that's sonething that's useful for the Board
t o under st and.

HEARI NG OFFI CER ORTH:  Ckay.

M5. KATZ: However, EPA -- the information is
in EPA's record. So we don't have to go create it
ourselves. And that is the problemw th NMOGA' s node
plant, and they are -- they are providing spreadsheets
now t hat show how t hey got where they did, and that was
not obvious or clear fromwhat they had presented in
their direct testinony.

HEARI NG OFFI CER ORTH: All right. Thank you.

Ms. Fox?

M5. FOX: Thank you, Madam Hearing O ficer.

You know, as |'m | ooking through the other
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denonstrative slides that we noved to exclude, | am

seeing that sone of the data in sone of the other slides
besides the two that Ms. Katz referenced is data from
t he spreadsheets that are excl uded.

And I'"'mnot able to go through all these
slides right now very quickly, although |I can later
during a break, to identify those which reflect data in
t he spreadsheets that are being excluded, and so those
slides should be -- at |east the testinony around those
slides should be excluded, as well.

MR. H SER. Madam Hearing O ficer --

HEARI NG OFFI CER ORTH: Al right.

MR, H SER. -- those spreadsheets are nerely
the same thing as what's in M. Smtherman's direct
testinmony, and therefore, the fact that they may al so be
in the spreadsheet doesn't change the fact they've
al ready been testified to and adm tted.

HEARI NG OFFI CER ORTH: Al right. Thank you.

It seens that we nay need further discussion
as the -- as the testinony is offered. And | am not
sure we're going to be able to do any nore as part of a
general discussion before we actually get to
M. Smtherman and the slides.

So, M. Hiser, are there other -- other things

we can do before we actually get to the testinony?
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MR H SER. | guess, Madam Hearing O ficer,

"' mnot sure what other things you're asking us to do.

HEARI NG OFFI CER ORTH. So when you put on
M. Smtherman on -- on LDAR | would like to navigate a
di stinction here between testinony he woul d be giving
that was based on data already in the record and
testinmony that he m ght have given based on data that
was presented only on Septenber 23rd.

When we get to the testinony related to the
spreadsheets and the other new information from
Sept enber 23rd, I'd |ike you not to go through
M. Smtherman's testinony, but instead to offer a
description of what he would be testifying to were it
not excluded on the basis of surprise.

MR. H SER | guess, Madam Hearing O ficer,
subject to, | think, our ability to request the Board to
review this decision to essentially exclude nmuch of the
cost information fromindustry about one of the
significant provisions of this rule, which is our
under st andi ng of what you're attenpting to do.

HEARI NG OFFI CER ORTH: Yes. Because ny -- |
understand conpletely the Board is the decision-nmaker in
this matter, but |I think it's inportant that the Board
understand that if, in fact, they're to take this new

and surprising data into account, that in fairness to
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the petitioner and the other participants in this
proceedi ng, they would have to schedul e anot her day of
hearing at a tinme that allows for mtigation of the
surpri se.

So it's not something they can do by Friday.

MR. H SER. So, Madam Hearing O ficer, one
| ast question before you nove on.

My understanding is that we are to use the
information in M. Smitherman's testinony as it was in
his direct. W may draw reasonabl e extensions fromthat
i nformati on, because otherw se you're al so saying that
NMOGA can only repeat what it said previously wthout
any opportunity for surrebuttal.

| s that your intent?

HEARI NG OFFI CER ORTH: No. M intent is to
carve off that surrebuttal which is based on surprising
information that should have been provided earlier in
this process.

MR. H SER. Subject to that understandi ng, and

understanding that we will certainly be chall engi ng that
characterization before the Board, we will do that, and
where we believe appropriate, we'll be happy to offer

proof at that tine.
HEARI NG OFFI CER ORTH: Thank you very nuch.

Ms. Fox?
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M5. FOX: Madam Hearing O ficer, sorry to

prolong this, but thank you.

So | think in the interest of efficiency --
think it would be helpful if we did identify the
specific slides in NMOGA's proffered surrebuttal that
reflect data in the spreadsheets that have been
excluded, and then | think that we won't get into
argunents during M. Smitherman's presentati on whether a
particular slide is allowed in or not or whether
particular testinony on that slide is allowed in or not.

And during -- during a break, you know, we
can -- we can endeavor to identify those slides that
reflect information in the spreadsheets that have been
excl uded.

HEARI NG OFFI CER ORTH: Right. Thank you very
much.

As | understand it, we're going to turn, then
fromthis discussion. W've had public comment. W're
going to go to Ms. Devore of the National Park Service.

| see Ms. Devore.

Thank you for com ng onto the screen,

Ms. Devore.
| don't knowif |'ve sworn you before.
M5. DEVORE: You swore ne in when M. Vinont

gave his testinony |ast Mnday, but | --
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HEARI NG OFFI CER ORTH:  Al'l right.

MS. DEVORE: -- if you feel nore confortable.

HEARI NG OFFI CER ORTH:  No, no. That's fine.
You're still under oath.

LI SA DEVORE
(Relating to Topic Orders 1, 2 and 24)
havi ng been first duly sworn or affirned, was
exam ned and testified as follows:
DI RECT TESTI MONY

HEARI NG OFFI CER ORTH: Pl ease proceed with
your presentation.

Do you need screen sharing?

M5. DEVORE: Yes, | do. Yes.

HEARI NG OFFI CER ORTH. Al right.

THE REPORTER: Excuse me one second. |'m
havi ng techni cal issues.

Okay. Thanks. | don't know why that keeps
happeni ng.

M5. DEVORE: Before | share my screen, |I'm
going to be referring in this rebuttal and surrebuttal
to the Park Service --

THE REPORTER  Excuse ne one second. Sorry
about that. It happened agai n.

HEARI NG OFFI CER ORTH:  Cheryl, you m ght want

to turn off your video.
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THE REPORTER: No. It's in ny software.

HEARI NG OFFI CER ORTH: Onh, okay.

THE REPORTER  Yeah. Can we just take two
mnutes and let ne restart it?

HEARI NG OFFI CER ORTH: Certainly.

THE REPORTER  Thank you. Sorry.

(Proceedings in brief recess.)

HEARI NG OFFI CER ORTH:  Cheryl, are you back,
or no?

THE REPORTER: Yes, | am

HEARI NG OFFI CER ORTH: You are. Ckay.

So | was just responding to a question from
Menber Garcia about posthearing submttals.

Let's see. M. Rose, do you have sonething to
of fer?

MR. ROSE: Yes. And that was in response to
Board Menber Garcia's comments.

My -- while this can be raised in posthearing
submittals, ny understanding under the Board's rules is
they can review your determ nation on adm ssibility of
t he evi dence even before posthearing submttals are due,
depending on if NMOGA intends to raise themdirectly to
the Board. So | -- | nean, given the nature of this,
they nmay be rai sed even before we get to posthearing

subm ttals.
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So | wanted to nmake sure that the Board Member
had a clear picture of this. | don't know what advice
the Board' s counsel will give themas to how they should
address this issue. But |I think that's sonething
bet ween the Board and its counsel.

HEARI NG OFFI CER ORTH: | agree with you,

M. Rose.

Thank you, Menber Garci a.

Let's see here.

Oh, | have a question from Menber --
Vice-Chair Trujillo Davis. |If you'd like to put it on
the record, go ahead, Vice-Chair.

VI CE- CHAIR TRUJI LLO DAVIS: Yes. | was just
kind of follow ng Menber Garcia's question here.

Do -- does the Board need to nake a deci sion?
Do we need to vote on a decision here?

" mjust kind of curious about our -- our next
st eps.

HEARI NG OFFI CER ORTH: So ny suggestion woul d
be to all ow your counsel, who | believe has been on the
platformfor the entirety of the hearing, to consider
this question and to advise the Board. |'mnot going to
ask her to junp onto the discussion onto the record
right -- right this second. She may want to offer her

counsel to you privately, which is certainly an option
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for her.

So when we next break, | will reach out to
your counsel and conme back with an answer, or she wl|
conme back with an answer, one way or another.

VI CE- CHAIR TRUJI LLO DAVI S: Ckay. Thank you
very nuch

HEARI NG OFFI CER ORTH:  Sure.

MR H SER | just wanted to reserve ny
ability to make a formal notion if appropriate.

HEARI NG OFFI CER ORTH.  All right. Thank you
very much, M. Hiser.

Let's see. Ms. Devore, we are back to you

I f you would spell your nane for the
transcript, please, and then proceed with your
st at enent .

M5. DEVORE: Ckay. So Lisa, standard
spel ling, and then Devore, D-E-V-as-in-Victor-ORE.

And | was about to say before technical issues
and | ogistical conversation that | wll be referring to
the National Park Service's exhibits fromrebuttal, so
Exhibits B, C, D and E, as well as our notice of
rebuttal statenment. And | may also need to pull up sone
of the -- let's see. It's the Departnent's Rebutta
Exhi bit 23, just depending on the conversation and

guesti ons.
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So with that, | amgoing to go ahead -- |'m
going to formally introduce nyself. So |I'm Lisa Devore
with the National Park Service. | amthe Internountain
Region's air quality specialist. The Internountain
Regi on spans from Texas to Montana. So | nmanage the
states wthin those regions for air quality issues.

| have over 15 years of experience in the air
quality -- in the air pollution control industry. |
came fromthe Departnment -- the Col orado Departnent of
Public Health and Environnment, where | worked on policy
i ssues, rul emaki ngs and engi neering analyses. So | held
multiple positions with that departnent, including
engi neer, policy planner.

| ama nother. | have a bachel or of science
in environmental engineering and a master of science in
civil engineering fromthe University of Col orado at
Boul der, and | hold ny professional engineering |icense
in the State of Col orado.

| al so worked on the recent rul emaking in
Col orado for engines 1,000 horsepower and above.

So with that, I'"'mgoing to share my screen

Can we all see -- it should say The data
support the need for this rul e?

Anybody - -

VI CE- CHAI R TRUJI LLO DAVIS: Yes. W see it.
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M5. DEVORE: Ckay. | just want to nake sure
before | go ahead. So |'mjunping in.

So M. Vinont |ast Monday presented sone of
this presentation, and we are now continuing this for
t he engines part of this conversation for rebuttal and
surrebuttal .

So just going back to -- I"mjust going to
summari ze this slide real quick, just to have everybody
remenber how we di scussed Carl sbad Caverns and how t he
air quality at that park frequently exceeds the
standards for ozone.

The air quality there is actually on the order
of cities |ike Santiago, Chile and Mexico City, Mexico.
And | think those are sone -- sonething that's inportant
to note for all of us to renmenber when we're having
t hese conversations about all these aspects of this
rule, what's at stake here.

So then the information presented highlights
t he need for both NOx and VOC reductions. And at the
time of the rebuttal, we had thought that the proposed
engi ne and turbine standards were going to be what --

i ke 1,000 horsepower and up for engines, and then --
and there was only one category for that, and they were
| ower than what NMED cane out with in their rebuttal

statenent. So I'mgoing to talk a little bit about
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that. And that's why | may need to pull up their

t abl es.

And then the turbine standards al so
subsequently changed. So the ones |I'm going to show you
here are the outdated, but | can still refer to it in
surrebuttal where we're at now

So the ones that were proposed have been
simlar, and there's been a | ot of conversation about
the simlarities and some of the dissimlarities of the
standards in other states, including Texas and
Pennsyl vania. There's al so standards that are nore
stringent. So we have standards in California that are
nmore stringent. Sone of the standards in Texas are nore
stringent for nonattai nnent areas.

| know we're treading a |line here where we're
trying to get -- you know, New Mexico is trying to get
ahead of being nonattainment, but it's inportant to be
t hought ful about, you know, com ng back again and again
and what kind of standards you may be | ooking at and
what's al so possi bl e.

So, you know, we have Col orado just to the
north. Froma lot of the information from New Mexi co,
there is a lot of simlarities between Col orado's recent

rule and what's bei ng proposed today. However, there

are a couple of stark differences.
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2394
Al right. So -- | don't know why | cannot

get rid of this. GCkay. There we go.

So, you know, based on the exanple from
Pennsyl vania's requirenent, I'mnot going to really talk
a |l ot about this, because we're in a different place
now, but, you know, rich-burn engines is -- it's easier
to control rich-burn engines than it is to control
| ean-burn engines. 1'Il conpletely agree to that fact.
And so, you know, sonme of the lower limts for the
ri ch-burn engi nes are appropri ate.

One thing | would Iike to note, and kind of
conbi ning rebuttal and surrebuttal here, but we don't --
| would strongly encourage New Mexico to conme back and
| ook at standards for engines |ower than
1, 000 horsepower with the exception of the
500 horsepower that remains on the books for the future.
So | think at this point, you know, there's so nuch
going on with this hearing, just sorting out sone of the
issues with the engines that are on the books for over
1, 000 horsepower, and we do not have any concerns with
the 500 rich -- or 500 rich-burn. It's really for nore
of the specific categories.

So for | ean-burns, we do assert that it's
possible to control again under 1,000 horsepower, and we

are not bringing a lot of this back up at this point.
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W just want to reassert that New Mexico should go back
and visit these in the future. | would note that there
were plans for Colorado to go back and visit smaller
engines. So | encourage New Mexico to keep an eye on

t hat rul emaki ng whenever that occurs. |t should be
fairly soon.

And as far as turbines go, we're al so not
going to talk a ot about this today. Unfortunately,
the staff nenber that was nore famliar with this topic
is -- had surgery on Mdnday and can't be here, but we
still encourage New Mexico to |look at revisiting
turbines in the future.

Right nowa |lot of the limts are -- do --
like as NMOGA -- as sone of their exhibits, you know,

t hey' ve been back and forth, but is New Mexico trying to
just duplicate the requirements of Quad K, or are you
trying to go further? So | think that's inportant to

t hi nk about .

And some other notes that | want to make is

that the renmoval -- and now I'mgoing to nove to the
table so we can -- we can look at that. Zoomin a
little bit.

But -- so a couple of notes here is that -- so
the renoval of "or installed" -- so for these areas that

are subject to this rule, this neans that the engines
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this language is a really key point.

You know, in Col orado we've been working on
this rule -- or on a simlar rule, tried to be really
t hought ful about relocation and engi nes not being noved
around into these areas that have these ozone issues to
become dunpi ng grounds for old engines. And those can
come fromout of state, or they can cone from ot her
areas in New Mexico and then be subject to this rule.
So | think that's really sonething that we feel strongly
shoul d be pulled back into the rule and not be renobved.

And then the second point I'd like to nmake is
that this 2 grans per horsepower-hour here for
four-stroke | ean-burn engines -- so in Colorado the
standard for all |ean-burn engines is 1.2 granms per
hor sepower - hour, and so | think that should be the
ceiling. And right now this nunber is higher. W don't
have any opi nion on the carbon nonoxi de standard or
the -- the VOC standard.

So those are -- those match this -- this table
doesn't match Col orado, but sone of the proposed nunbers
mat ch Col orado. So the 2 granms per horsepower-hour for

CO mat ches Col orado. You have to have a bal ance bet ween

9/29/2021 EIB Ozone Hearing
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fromother places can still be noved into these areas,
and we'll be | ooking at -- they won't be subject to
these rules. And so | think it's that -- the renoval of
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NOx and CO. So | will admit that | think that's
appropriate, just because we're really trying to get at
NOx here.

And there does need to be alimt on CO so the
operators are applying their controls properly and we're
not seeing levels of COshift into high realns, but at
the sane time we don't want it so lowthat it's not --
it's not technically feasible for operators to work
their controls properly.

So those are the comments that | had. And
with that -- let ne see -- let ne make sure | didn't
m ss anyt hi ng here.

You know, | just want to really re-enphasize
that we think it's really inportant those couple of
t hi ngs be strongly reconsidered in the final rule by the
Board. So again the addition -- "installed" needs to
cone back, and it actually applies for engines and for
turbines in this case. So, you know, if it isn't taken
out, then -- sorry. |If it isn't added back in, then you
can nove those type of equiprment into these areas and
they won't be subject to the rule. So | think that's a
really inportant aspect to think about.

We just want to al so point out that the
nmodel ing was -- originally assuned, you know, nuch

greater reductions, and, you know, the revised standard
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is much lower. And we need to reduce both pollutants,
so NOx and VOCs, if we want to see is the ozone |evels
al so be reduced in Carlsbad and in other areas of New
Mexico that are close to the ozone standards.

So with that, I wll take questions.

And | will stop sharing ny screen if | can
figure out what's going on here.

HEARI NG OFFI CER ORTH: Thank you, Ms. Devore.

If you are a party, counsel and have questions
of Ms. Devore, please turn on your carnera.

| see M. Rose.

M . Rose?

MR. ROSE: Again, yes, Madam Hearing O ficer.
| just need sone clarification from M. Devore, if
that's possi bl e.

CROSS- EXAM NATI ON
BY MR ROSE

Q My understanding is you are testifying on
behal f of the Park Service; is that correct?

A Yes. The National Park Service.

Q And |'m just wondering since | didn't see an
attorney enter an appearance in this matter on behal f of
the Park Service, has your testinony been vetted with
managenent of the Park Service before it's been offered,

and does it represent the official position of the Park
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Servi ce?

A We did report out that we would be testifying
inthis hearing to National Park Service nmanagenent.
Yes. And we have -- we have coordinated with -- so for
the Park Service we don't call them|awers per se.
They're solicitors that help with the Departnment of the
Interior, and we have coordinated with them as well.

Q kay. And they have an office in Al buquerque

SO -- and there are solicitors here. | was just curious
as to -- as to whether it was your testinony or had been
vetted from-- through nanagenent and been approved as

the official position of the Park Service.
| have no further questions.
HEARI NG OFFI CER ORTH. All right. Thank you.
| see M. Swift.
M. Swift?
MR. SWFT: Thank you, Madam Hearing O ficer.
CROSS- EXAM NATI ON
BY MR SWFT:
Q Ms. Devore, ny nane is Wit Swift. | am
counsel for the Gas Conpressor Associ ation.
And | just had one again at |east starting off
nmore cl arifying.
You discussed that -- and in your Exhibit B

you had included sone recommended standards for those
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smal | er size category engines, that is generally under

1, 000 horsepower, but then in your discussion in your
testinony that you' ve just given us, you've represented
those as -- as, | guess, things that you want New Mexi co
to consider in a future proceedi ng, but you're not
necessarily recomrendi ng themas part of this particul ar
rul emaking; is that correct?

A Yes. So we have changed our position on that
fact.

Q Okay. Al right. Wll, with that
clarification, | did have sonme questions for you about
those small er engine source -- or size categories, but |
will not -- in the interest of keeping you -- keeping
t hi ngs noving along, | won't drag you through them and
"1l keep things noving here with the hearing.

Thank you very nuch for your testinony.
HEARI NG OFFI CER ORTH:  Thank you.
M. Hiser?
MR H SER:  Yes.
CROSS- EXAM NATI ON
BY MR HI SER
Q Thank you, Ms. Devore.
|'"'mEric Hiser, and | represent the New Mexico
G| and Gas Association

Appreci ate your appearing here today. | know
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that fol ks fromthe Park Service are quite busy.
You expressed sone concern about the

installation -- "or installed" and how t hat was renoved
from | believe, Table 1 and Table 2 and a concern that
that m ght allow other turbines or engines to be brought

into an area and not be subject to the rules; is that

correct.

A Yes.

Q And woul dn't those units still regardl ess of
where they were first installed -- still have a

construction or reconstruction date on then®

A They would. But -- if so they're brought in
fromout of state, then it beconmes nore difficult for
the state to figure out if they're going to be subject
to the rule or not.

Q Yes.

But isn't it the obligation of the owner or
operator of that unit to provide that information to the
state as part of its either permtting or notice
provi si ons?

A It woul d be.
Q Ckay. Thank you.

But if that date is available, then that
woul d -- that would answer your concern about nmaking

sure that they were appropriate classified as between
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Tables 1 and 2, would it not?
A But -- | think, yeah.
MR. H SER. Thank you

| don't have any other questions. Appreciate

HEARI NG OFFI CER ORTH: Ckay. Thank you.
| think | saw M. Baake briefly.
Are there any other questions from-- oh,
there you are, M. Baake.
MR. BAAKE: Yes.
HEARI NG OFFI CER ORTH: Go ahead.
MR. BAAKE: | just had two brief questions.
If | could have sharing privil eges.
CROSS- EXAM NATI ON
BY MR BAAKE
Q Let's see. | just wanted to | ook at the
Col orado | anguage. Let's see if it works.
| don't knowif that's -- is this -- can you
see the Col orado | anguage there?
A Yes.
Q So | appreciate your testinony, M. Devore
just wanted to nmake sure | understood two things.
You nentioned you worked on this Col orado
rule, right?

A. Yes.
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but yes. W ended up in rulemaking | ast year.
(Si mul t aneous di scussion.)

Q And | wanted to ask first about this issue

about the installation date. So -- and |'mnot famliar
with the rule. | didn't work on it.
But as | -- it seens to ne that Col orado does

make it based on the installation data that it --
you're -- that a newy installed engine is considered

subject to the standards; is that correct?

A Yes.
Q So they use the word "placed in service." So
it -- in service date. Oay. So | think that's
hel pful .
And the second, | just wanted to make sure |

under st ood, too.

So with this -- these four-stroke | ean-burn
engines, | think that | understood you to say that New
Mexi co had proposed a standard of 2 grans
hor sepower - hour; is that correct?

A For the class size, yes. For one of the class
si zes, um hum
Q And Col orado has it at 1.27?

A | feel like that should be the ceiling, if not

9/29/2021 EIB Ozone Hearing
2403
Q That was | ast year?
A Last year. It was really three years |ong,

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8
9/29/2021 EIB Ozone Hearing

2404
| oner, especially when --

Q Ckay.

A -- a need to have a -- you know, room for
Al ternative Conpliance Plans, which is the case for both
Col orado and New Mexico's rul es.

Q kay. That's -- that's very helpful. So we

shoul d probably be taking a | ook at what they did in

Col or ado.
Al right. Thank you so much, M. Devore.
MR. ROSE: Madam Hearing Oficer, | just --
HEARI NG OFFI CER ORTH: Yes, M. Rose.
MR. ROSE: |Is the exhibit that M. Baake
showed her -- is that in the record sonewhere?
M5. DEVORE: That's one of New Mexico's
exhi bi ts.

MR. ROSE: Ckay.

M5. DEVORE: Look at their list to see --

(Si mul t aneous di scussion.)

MR ROSE: -- record is clear what we're
referring to here.

(Si mul t aneous di scussion.)

MR, BAAKE: | just pulled this up. This is
the --

THE REPORTER: Excuse ne. One at a tine,

pl ease.
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HEARI NG OFFI CER ORTH: One at a ti ne.

MR. ROSE: The Hearing -- the court reporter
is -- seens to be having problens discerning who is
sayi ng what to whom

So that was the only question, is to where in
the record is it so that the record is clear what you're
t al ki ng about, because the witten transcript only
refers to the screen, and the Board won't have in front
of themwhat you're referring to.

MR. BAAKE: Yeah. Thank you, M. Rose.

That's a -- that's a good point for the record.

So |l had -- | had just pulled up the 5
Col orado Code Regul ations Section 1001-9El. | pulled it
up online, but I think that it's -- | don't think

there's any dispute that that's what the regulation is.
MR. ROSE: And | assune that's Reg 7 or --
it's referred to, | think, throughout the hearing as
Col orado Reg 7? 1Is that what -- or is this another
Col orado reg?
MS. DEVORE: It's Reg 7.
MR. ROSE: Ckay.
That's all | needed. Thank you.
MR. BAAKE: And | just put the code section in
the -- in the chat if any -- thank you.

HEARI NG OFFI CER ORTH: M. Baake, |'msorry.

2405

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8

9/29/2021 EIB Ozone Hearing

Chat is only enabled to the host.

If you would, I'Il read it. |It's 5 Col orado
Code Regs Section 1001-9-E- -- | imagine that's an |

(Si mul t aneous di scussion.)

HEARI NG OFFI CER ORTH: COh, it's a --

MR. ROSE: Madam Hearing O ficer, the chat's
been enabled for everyone. So we can all see it.

HEARI NG OFFI CER ORTH: Ckay. Geat. Thank
you.

Anything further fromany counsel or parties?

No?

While I'"mdoing that, if you' re on the
pl atformas an attendee and woul d have a questi on,
pl ease reach out in the chat.

EXAM NATI ON

BY THE BQARD:

HEARI NG OFFI CER ORTH: Madam Chair, do you
have questions of Ms. Devore?

CHAI R SU NA: Yes. Thank you, Madam Heari ng
Oficer. | just have a few followup for Ms. Devore.

Thank you again for your testinony,
Ms. Devore. Appreciate it.

How many national parks are also in Col orado?

M5. DEVORE: There are four national parks in

|"mgoing to turn to questions fromthe Board.
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Col or ado.

CHAIR SU NA: And can you just tell -- share
with us the general |ocation of those parks? Like is it
in the north? South?

M5. DEVORE: So there's Rocky Muntain
Nati onal Park, which is just to the northwest of Denver
And then there's Bl ack Canyon of the Gunnison, which is
just to the southeast -- southeast of Gand Junction, in
the mddle of the state. And then there's the G eat
Sand Dunes National Park and Preserve, which is just to
the west of Pueblo, so it's into -- into |like kind of
sout hwest -- south -- md-portion of the state. And
then Mesa Verde, which has actually been discussed a few
times in this rul emaking, which is in the sout hwest
portion of Col orado, on the border of New Mexi co.

CHAI R SU NA: Thank you for that, M. Devore.
And | just ask that so | can get an idea as to where the
general | ocation of the parks are in Col orado.

So in the Col orado rul emaking, did the
National Park Service also have simlar stances as, |
t hink, M. Rose had nentioned fromthe National Park
Servi ce perspective regarding nore stringent or stricter
rul es for Col orado?

M5. DEVORE: So the National Park Service

participated in the stakehol der process for Col orado's
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engi ne rul emaking. They ultimately did not file to be a
party, | think because of sone of the differences in the
| anguage and the way that that rule was approached.
There were simlar comments about |ower standards for
future rul emakings. So Colorado at the tinme, the way
things work is the engines with | ower horsepower weren't
considered as part of the scope of that rul emaking.

So if sonething's not part of the scope -- and

other parties did this, too, where, oh, we have coments

about this, and it's like, well, we're only |ooking at
this scope, and so we've -- Colorado at the tinme said,
okay, we'll think about that for the future. So it's

simlar to what | echoed today for New Mexi co.

CHAI R SU NA: Thank you for that, M. Devore,
that clarification.

So in sone of the national parks in Col orado,
are there simlar concerns in ternms of air quality
because of oil and gas activities, as well?

M5. DEVORE: So for Rocky Mountain National
Park -- and then | should also nention there are two
national nonunments in Colorado. | apologize, | didn't
say that a little earlier here, the nonunents and the
par K.

So Di nosaur National Mnunent is in the

nort hwest corner of Col orado, and they're very close to
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a large oil and gas basin, as well. And the Col orado
Nat i onal Monunment, which is pretty much in G and
Junction, also faces sone simlar challenges. So we are
seeing -- and Mesa Verde is inmpact -- is inpacted by oi
and gas fromthat -- fromthe basin next to it, as well.

So we are facing a |lot of these dil enmas,
al beit on different scales, but we do see themin other
par ks in Col orado.

CHAI R SU NA: Ckay. Thank you.

And then so just in terns of the National
Park's position on this, as M. Rose nentioned earlier,
is -- so as -- as ongoing activities or, | guess,

initiatives for the National Park Service, is there

going to be additional -- and maybe -- that's nmaybe too
far broad, but let ne -- let nme rephrase that.

As Carlsbad Cavern is -- | think was a part of
a lot of the testinony earlier on, but, as well, | think

you referred to it in your testinony this norning as the
nati onal park, that you' ve been -- you -- the National
Park Service has sone additional data on -- do you
foresee that this rule would help the National Park
Service's air quality wiwthin the Carl sbad area, Carl sbad
Caverns area?

M5. DEVORE: Al -- all pollution reductions

for NOx and VOCs will inprove -- will inprove ozone. You
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know,

That's all

par ks?

the Ar

2410

think that nore needs to be done. You know,
there's like a lot of different source sectors that need
to be examned. But oil and gas is a part of that pie,

and it wll inprove ozone if this rule is --

CHAI R SU NA:  Ckay.

M5. DEVORE: -- cones into effect.

CHAIR SU NA: Ckay. Thank you, Ms. Devore.
| have for now.

HEARI NG OFFI CER ORTH:  Thank you.

Vice-Chair Trujillo Davis?

VI CE- CHAIR TRWI LLO DAVIS: Yes. | only have

a coupl e questions.

Thank you, Ms. Devore, for taking tinme to chat

Wi th us today.

|s there a park-specific -- or National

Par k-specific initiative to reduce ozone in all national

M5. DEVORE: Not a specific initiative, but

Resources Division of the National Park Service
works on air quality issues for the Park Service, and
that division, which is a national office that | work
with, believes that ozone and -- you know, so working on
air quality issues that inpact our parks is a priority

for that division.

VI CE- CHAI R TRUJI LLO DAVI S:  So out si de of
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participating in rulemaking in various states, what
other activities has the National Park taken up to
reduce ozone in their parks?

M5. DEVORE: So one exanple would be for Rocky
Mount ai n National Park, and actually there is a | ot of
par ks throughout the nation. | just couldn't speak to
those as specifically. But the Park Service has worked

hard to do things |like Clean Air Fleets, and there

are -- a lot of parks have Geen Teans to reduce inpacts
fromw thin the parks on ozone and for -- you know,
off -- Iike we've heard a lot during this hearing, so

air pollution spans oftentines nultiple issues, you
know. So you may see |ike greenhouse gas reductions and
al so i nprove ozone.

I n Rocky Mountain National Park we have issues
wi th nitrogen deposition which cones from ammoni a and
fromnitrogen oxides. So we try to |ook at that
holistically.

And then parks oftentines -- our |arger parks
undergo the green opportunities to reduce their inpacts
to said issues such as ozone.

VI CE-CHAIR TRUJI LLO DAVIS: So woul d you say
that participating in rulemaking is probably one of your
bi ggest initiatives to reduce ozone?

M5. DEVORE: | think it -- yes, because
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oftenti mes, you know, the parks don't -- aren't the

significant contributors to the ozone or whatever issue
may be inpacting that park. So we try to participate in
heari ngs.

Anot her exanpl e woul d be for regional haze,
where we are participating across the US, that's
stipulated in that rule for, you know, states when
they're working on their plans about which sources
contribute to regional haze, which is basically
visibility at the parks.

VI CE- CHAI R TRUII LLO DAVI S: kay.

And the National Park Service is part of the
Departnent of Interior; is that correct?

MS5. DEVORE: (Nods head.)

VI CE- CHAIR TRUJI LLO DAVIS: And BLMis al so
part of that, as well?

M5. DEVORE: (Nods head.)

VI CE- CHAIR TRUJI LLO DAVIS: Okay. | just
want -- was trying to understand that structure.

So thank you. | don't have any nore
guesti ons.

M5. DEVORE: Ckay. No problem Thank you.

HEARI NG OFFI CER ORTH: Thank you.

Menber Cates?

Menber Bitzer?
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whi ch real

correctly.

MEMBER Bl TZER  Yeabh.
Thank you for your testinony.

| think it was counsel, M. Rose, who had

asked if your presentation was the official position of

t he Park Servi ce.

And was that a yes answer, that you gave?

M5. DEVORE: Yes.

MEMBER BI TZER That's all | have. Thank you
M5. DEVORE: Ckay. Thank you.

HEARI NG OFFI CER ORTH: (Okay. Thank you.
Menmber Garci a?

MEMBER GARCI A: Yes. Thank you

And thank you for being with us today,

Ms. Devore.

You made a statement in the very begi nning

ly struck me, and I want to nmake sure | got it

Did | hear you say that the air quality around

Car|l sbad National Caverns was on the order of the air
quality in Santiago, Chile and Mexico City? Did | hear

that correctly?

M5, DEVORE: Yes.

MEMBER GARCIA: Ww. | travel to Mexico City

fairly often, and it's pretty horrible. So --

M5. DEVORE: Yeabh.
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MEMBER GARCIA: -- that's -- that's quite a
st at enent .

Do you nean in terns of a particular
constituent or just general snpg?

M5. DEVORE: So in ternms of ozone. So we're

seeing the frequency of the el evated ozone |levels in

Car | sbad. It's -- it's bad as those other two cities
that you just nmentioned, in ternms of like -- in VOC
| evel s.

MEMBER GARCI A: Thank you.

MS. DEVORE: Um hum

HEARI NG OFFI CER ORTH:  Menber Honker ?

MEMBER HONKER:  Thanks for your testinony,
Ms. Devore.

| have no questi ons.

HEARI NG OFFI CER ORTH: Al right. Thank you.

Ms. Devore, is there anything else at all you
woul d add based on the questions you' ve been asked by
the parties and the Board?

M5. DEVORE: | think the only other thing I'd

add is that the -- so the counsel or -- Board Menber

| did neglect to nention that we also participate in
what's called Prevention of Significant Deterioration

reviews. So that's when large facilities are built

Davi s’ question about how the Park Service participates.

2414

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8
9/29/2021

EIB Ozone Hearing

within a certain distance fromnational parks. W do
weigh in on those permtting processes.

So -- and then we al so work on what's called
Nat i onal Environnmental Protection -- or Policy Act, so
when we see activities wthin a certain distance of
national parks. And this can range fromoil and gas
| eases to mning | eases, are a couple of exanples.

That -- that rule is very broad. For exanple, there's a
hi ghway near one of our parks in Arizona, and we give
input on to -- into those processes, as well.

Just for additional context from other things
that we work on with air quality priorities.

HEARI NG OFFI CER ORTH: Thank you.

Vice-Chair Trujillo Davis, anything further
based on that?

VI CE- CHAIR TRUJI LLO DAVI S:  No.

Thank you for the additional information.

HEARI NG OFFI CER ORTH:  Thank you.

Thank you very much, M. Devore.

So let's see. The two parties | renmenber with
rebuttal or surrebuttal to the National Park Service was
t he Departnent and NMOGA.

| will certainly give you the choice,

M. Hiser and Ms. Katz, to do this later, if you'd |ike

to |l eap into LDAR sooner rather than later, or you can
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do it now.
MR H SER | don't think that we have very
much tinme, Madam Hearing O ficer, on this. | don't know

about Ms. Kat z.

HEARI NG OFFI CER ORTH.  Ckay.

Ms. Katz? Let's see.

M5. KATZ: | -- | believe our presentation
woul d be very short on this topic.

HEARI NG OFFI CER ORTH: (Ckay. So we can
certainly go ahead and do that.

M. Rose, | see you on screen.

MR ROSE: Yes. W had rebuttal testinony in
response to the Park Service, as well. W' ve revi ewed
that and are wi thdraw ng sone of that rebutta
testinmony, which we'll have revised, and that's
M. Blewitt's rebuttal testinony, addressed the Park
Service proposal, and we'll be filing revised rebuttal
testimony withdrawi ng some of his comments on the Park
Service proposal. Hopefully if we get a break, doing it
during the break here today.

HEARI NG OFFI CER ORTH.  Al'l right. Thank you
for that.

So do | take it, Ms. Katz, that you' d like to
do that rebuttal now?

MR. BAAKE: Madam - -
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MS. KATZ: Yes. W can --

HEARI NG OFFI CER ORTH.  |'m sorry.

(Si mul t aneous di scussion.)

MR. BAAKE: Yes. This is David Baake.

| wanted to flag. | believe we had nentioned
that we did want to put on a -- | guess it's a
surrebuttal witness to the changes that were nade in
rebuttal version of the NVED. The reason -- it's not
going to take very long, but our witness is not
avai l abl e today. He would need to -- it's Dr. Daniel
Orozco, | believe you had nentioned. And he would
testify tonorrow

HEARI NG OFFI CER ORTH: That's fine. That's
fine. 1'll make a note to |loop back to M. Oozco.

So, Ms. Katz --

(Si mul t aneous di scussion.)

MR H SER -- did cone, Madam Heari ng
Oficer, we prefer to wait until it's all over so that
we can respond to it.

HEARI NG OFFI CER ORTH.  All right. Thank you.

Ms. Katz?
MS. KATZ: | guess that's probably -- yeah.
We shoul d probably wait, as well, then.

HEARI NG OFFI CER ORTH:  All right. Geat.

So let me see if Ms. Soloria would like to
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join us for a discussion and | et us know how she woul d
prefer to advise the Board.

Ms. Soloria, | see you on the screen.

M5. SOLORIA: H. Good norning, Madam Heari ng
O ficer and Board Menbers.

As Madam Hearing O ficer nentioned earlier,
| -- while | have not been on screen, | have been here
present throughout the proceedings, and | did appreciate
the Board's inquiry about how we were going to handle
her recent ruling regarding potentially -- well,
exclude -- her ruling was to exclude certain evidence
proffered by NMOGA on surrebuttal on the basis of unfair
surprise to the other parties.

My advice at present, to avoid essentially
derailing the presentation of testinony for a mni
hearing on the legal propriety of that exclusion, was to
proceed as the Hearing O ficer suggested, where the
NMOGA woul d proffer on the record what has a rule --
been ruled to be excluded. So all of that is going to
go onto the record with essentially the caveat that it's
not adm ssible at this point.

| think while it was suggested that you al
take up the |l egal argunent about the exclusion now, |
just -- 1 just don't think that's practical --

practicable at this point. | think that's nore
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appropriately reserved for the parties to brief

post hearing, and you would essentially take up the
reconsi deration of the notion that was rul ed upon at the
top of your deliberations.

So when you neet to deliberate, you wll
consider -- reconsider the Hearing Oficer's ruling on
that nmotion. You can uphold it, you can reverse it. In
the event that you reverse it and decide that NMOGA' s
proffered surrebuttal should have been admitted, you can
consider it in your deliberations.

And the rules also permt you to reopen the
record if you decide, hey, we're going to let this
evidence in, but we want to give the Departnent and
ot her parties a chance to then reply, to respond to
t hat .

But that is -- these are all considerations
that you can discuss freely during deliberations.
just don't think it's practicable at this tinme, and |
t hi nk you shoul d have the benefit of sitting with the
prof fered evidence and the argunents that the parties
woul d present in their posthearing filings.

Does anyone have any questions for ne?

CHAIR SUNA: This is madam-- this is Phoebe.

Thank you, Ms. Soloria, for that

clarification. 1 think that helps us all figure out how
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we nove forward on this.

And | see every -- other Board Menbers shaking
their head yeah. GCkay. Sounds good.

Thank you so nuch.

M5. SOLORIA: And the other is -- this is nore
of a suggestion to the Hearing O ficer and the parties,
is that we -- if the Hearing Oficer is agreeable, that
we take a short break so that the counsel can specify
what is being proffered and what is being -- essentially
have a |ist of what's being proffered based on the
Hearing O ficer's order, because | don't think that was
clear during the earlier colloquy, and that would -- it
woul d just be nore efficient for counsel to do that
before M. Smtherman is put on.

CHAI R SU NA:  Thank you, Ms. Soloria. | think
| al so support that, because it did sound |like there was
sone difference -- or confusion, if you will. And also,
| think that would be hel pful prior to M. Smtherman
com ng on, just that clarification.

|"m | ooking to the other Board Menbers, if you
have any comments on that, as well.

Sounds good.

VI CE-CHAIR TRUJI LLO DAVI'S: | support that.

MEMBER HONKER:  Me, too.

HEARI NG OFFI CER ORTH: Al right. So it --
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MR H SER. Hearing Oficer, this is Eric
H ser for NMOGA

W will work, obviously, within the direction
of the Board and that you have provided, and -- but |
think that it would be appropriate to nove
M. Smtherman back, because we, obviously, need to now
devel op, you know, a proffer, as well as try to
participate in the hearing. But | do rem nd you that
he's not avail abl e tonorrow

HEARI NG OFFI CER ORTH: (Okay. Thank you.

CHAI R SU NA: Madam Hearing Oficer? This

is --

HEARI NG OFFI CER ORTH:  Yes.

CHAIR SU NA:  -- Madam Chair

And thank you for that, M. Hiser. | think --
and | appreciate that -- that information just so that
we know the constraints and -- of M. Smtherman's

avai lability, and I think we're all just trying to
navigate this and trying to make sure that we're --
we're inclusive as -- as appropriate. Thank you again
for working with us.
HEARI NG OFFI CER ORTH: All right. Thank you.
So let me ask if this would be a good tine for
a break or whether it's preferable to hear fromthe

Departnent for a little bit before breaking.

2421

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8

9/29/2021 EIB Ozone Hearing

Ms. Katz?

M5. KATZ: | guess | would |eave that up to
everybody el se and the court reporter.

THE REPORTER  Yes. We've been going for
al nost two hours so | would |ike a break.

HEARI NG OFFI CER ORTH. We -- that's right.
That's right. W did get on at 8:30, didn't we?

Al right. Let's take a |ongish break, then,
so that counsel can consider the slides, for exanple.
Let's come back at 10:45, and we'll start with the
Depart nment .

(Proceedings in recess from10:23 a.m to

10: 46 a. m

HEARI NG OFFI CER ORTH: Let's cone back from
t he break, please.

W' re back after a break

M. Rose, | see you on screen.

MR. ROSE: Two t hings.

One, and | think | alluded to this earlier, if
you were looking to limt the chat function to talk to
you, it doesn't. Right nowit's for everybody, and |
think sone -- | nean, in the past it's been just to
communi cate with you. So if you wanted to do that,
you're going to have to nake sone changes.

And then secondly, | didn't know if this was

2422

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8
9/29/2021 EIB Ozone Hearing

2423
the proper time to tal k about the discussion we had --

that you had this norning on ny objections to

adm ssibility of certain evidence.

| think what -- just to be clear, our position
was -- is to allow basically you can admt the evidence
subj ect to objection, and we'll raise it probably with

the Board in the same manner that the Board' s counse
t al ked about, the NMOGA excl usions, but rather than
tying it up and arguing a notion, we thought rather just
admt it subject to objection, and then we'll raise it
in our posthearing submttals with the Board.

HEARI NG OFFI CER ORTH. Okay. Thank you for
that, M. Rose.

| -- 1'"mhappy to proceed as you've suggest ed,
and was rem nded of the agreenment anongst -- anongst the
parti es about that objection. And what | was just
trying to do this nmorning was wap up sonething |
t hought was a | oose end and be transparent about ny
intentions.

| see Ms. Fox.

M5. FOX: Thank you, Madam Hearing O ficer.

| think M. Rose and | are crossing wres,
because | thought that what we had nore recently agreed
to was that we woul d argue the objections and get that

over with at this time so that our evidence, if you were
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to rule on the objection, would cone in not subject to
the objection, and so that we would not have to brief
t he i ssue posthearing.

Qur resources are |limted, and since, Madam
Hearing O ficer, you' ve already indicated your
feelings -- your thinking on the objections, we would
like to go forward with argunent on that and -- and get
it out of the way. One less thing for us to have to
deal wth.

MR. ROSE: And, Madam Hearing O ficer, | think
we avoided the argunent. W intend to raise it in our
cl osed hearing -- close -- our -- blah -- closing
argunent anyway. So the issue will be, you know -- as |
t hi nk because it goes to the adm ssibility and the
Board's consideration of the evidence, we'll be arguing
whet her the evidence is relevant in our posthearing

submttals in any event.

And so | thought the discussion was -- and
you're right. | think Ms. Fox is right. W seemto
have crossed -- tal ked past each other on this. But

what we were trying to do is avoid the argunent here,
and then, because we're going to have it again
regardless, if the Hearing Oficer's -- rather than just
t ake the evidence, nake sure we don't get wound up in --

it wll be a continuing objection even if it's
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overrul ed.

And so | thought it m ght be nore appropriate
to take the evidence and then allow us to argue in
close -- in our closing argunment whether or not the
Board should consider it, mainly because we intend to
make that argunent to the Board in any event. So |
don't think we save anything by arguing it now, and, in
fact, | think we -- we'll end up sort of |engthening the
process, not necessarily preserving limted resources
her e.

So that was -- that was nmy intent, was to
avoid the argunent on adm ssibility here and just do it
with counsel later, in the closing argunent.

HEARI NG OFFI CER ORTH: All right.

Ms. Fox, anything further?

M5. FOX: |'msorry? Pardon nme?

HEARI NG OFFI CER ORTH:  |'m sorry.

Anyt hing further?

M5. FOX: No, Madam Hearing O ficer. At this
point we would just |ike the objection dealt with as any
ot her objection is to the admi ssibility introduction of
evi dence and argue it, and we'd like to see our -- al
t hat evi dence adm tted.

HEARI NG OFFI CER ORTH. Ri ght.

M. FOX: So we would like -- we would like to
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argue it, although | don't know if, you know, given what
you said this norning, I'mnot sure you need to
entertain nmuch argunent. But we would |ike our evidence
adm tted.

HEARI NG OFFI CER ORTH: Al right.

Ms. Katz, any thoughts?

M5. KATZ: | just would like to register that
anything that woul d nake things nove nore quickly I
t hi nk woul d be better. So I would be in favor of
briefing that issue and admtting the evidence subject
to the briefing.

HEARI NG OFFI CER ORTH:  Ckay.

So, M. Rose, what if we were to set aside
sone tinme so that | could develop a reconmmendation to
the Board. | understand you're going to brief it
regardl ess. And yet what | have is ny understandi ng of
the record, ny understanding of the testinony we' ve
al ready had, ny inpression that the Board will not be
confused by the references to -- to nethane.

But at | east hearing whatever you' d like to
devel op on the way to the close of the hearing, | could
address that in ny recomendati on to the Board.

|''m happy to find a tinme other than again when
we have this prize Board tinme to -- to put that on the

record. We could do it at the end of -- at the end of
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the day, on a lunch break. Let's think about a good

time to -- to do that.

MR. ROSE: Madam Hearing O ficer, that's fine.
| was just trying to avoid going through that exercise
and maki ng sure that, you know, the Board had the
evi dence, and then we could decide -- we could argue to
them And | think they're capabl e of deciding whether
to consider it or not consider it. | don't think it's
going to taint the Board' s deliberations. So that was
nmy thought, was to avoid an argunment here in order to
expedite the process, but |I'mopen to either way.

HEARI NG OFFI CER ORTH: All right. Let's just
t hi nk about a good tine to do it so we're not using
prem um Board ti ne.

If | understand, we're going fromhere to the
Departnent's LDAR presentation

M5. KATZ: Yes. Thank you, Madam Heari ng
Oficer.

Good norni ng, Madam Chair and Menbers of the
Boar d.

|"m-- the Departnent calls Liz Bi sbey-Kuehn

and Brian Pal ner.
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ELI ZABETH BI SBEY- KUEHN and BRI AN PALMER
(Relating to Topic Order 27)
havi ng been first duly sworn or affirned, were
exam ned and testified as follows:
DI RECT EXAM NATI ON
BY MS. KATZ:

M5. KATZ: For the Board, this testinony
pertains to Section 20.2.50.116, equi pnent |eaks and
fugitive em ssions. The testinony appears in NMED
Exhi bit 32, at page -- beginning at page 79 and NMED
Rebuttal Exhibit 1, beginning at page 56.

Ms. Kuehn and M. Pal ner have adopted their
testinony, and there's no corrections to this section.

So I'l'l have Ms. Kuehn begin with an overvi ew
of what this -- this section of the rule regul ates.

MS. BI SBEY- KUEHN: Good norni ng, everyone.

As indicated, this is Section 116, equi pnent
| eak and fugitive em ssions. And |I'Il provide an
overvi ew of what exactly fugitive em ssions are for you

So there are -- there's a | arge nunber of
equi pnent, including val ves, punps and ot her equi prment,
associated with natural gas production and processing
that can be a significant source of VOC em ssions.

And equi pnent | eaks occur from punps, pressure

relief devices, valves, flanges and connectors, and
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seals. And sources of |eaks also include open-ended
l'ines and val ves, as well as corrosion of connections,
val ves and fl anges.

Leaks are typically caused by poorly fitted
connection points and deterioration of seals and
gaskets, and can al so occur in changes in pressure,

t enmperature and nmechani cal stresses. Conponents that
emt fugitive em ssions include val ves, connectors,
pressure relief devices, open-ended |lines, access doors,
fl anges, closed vent systens, seals, punps, vents, and
all the other equipnent |listed out here before you.

MS. KATZ: And, Ms. Kuehn, can you discuss how
fugitive em ssions can be addressed?

MS. Bl SBEY- KUEHN: Yes. The control options
for fugitive em ssions include the inplenentation of an
em ssion | eak detection and repair program otherw se
referred to as an LDAR program These types of prograns
reduce fugitive em ssions by requiring owners and
operators to inspect their facilities and equi pnent to
find and repair |eaking conponents and equi prment.

And the | eak detection nmethods include audi o,
visual and ol factory inspections, or AVO inspections,
that we've seen in other parts of the rule. Also, an

instrunment nonitoring in accordance with an EPA Federal

Ref erence Method 21, or, alternatively, the use of
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noni toring using optical gas imaging, Od, which we have
al so seen in other sections of the rule. And this is
typically done using a FLIR canera, a forward-| ooking
infrared canmera, that can detect hydrocarbons.

AVO i nspections rely on sight, sound and snel |
to identify | eaking conponents. The EPA Reference
Met hod 21 identifies | eaks using a portable instrunent
t hat detects the presence of certain organic gases and
is able to actual -- to nmeasure the actual volunetric
concentration of em ssions.

And optical gas inmaging is a newer nethod for
| eak detection and repair that uses, as | indicated,
forward-| ooking infrared canmeras to inspect equi pnent
conponents to identify those | eaking -- |eaking
equi pnment .

Optical gas imaging can be used to survey
| ar ge nunbers of conponents in a shorter period of tine,
or in short anount of tinme, and whil e EPA Reference
Met hod 21 requires an instrunent probe and requires
conponents to be evaluated on a -- on an individual
basis. O3 can also be used in aerial surveys, and so
you can -- you can identify nmuch nore -- nmany nore types
of em ssions frommany nore nunbers of facilities using
that type of technol ogy, as well.

The overall effectiveness of an LDAR program
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to control fugitive enmi ssions is based on the frequency
of the nonitoring and the |leak definition. And it
follows that nore frequent nonitoring neans | eaks are
di scovered nore quickly and repaired sooner, resulting
in less harnful air pollution.

M5. KATZ: WM. Kuehn, can you summarize the
requi renents of the proposed -- the rule for
addressing -- that address fugitive em ssions?

MS. BI SBEY-KUEHN: Yes. There are two
concepts in this rule that are inportant.

There's one set of requirenents that are a
default nonitoring requirenents that prescribe certain
frequencies of nmonitoring, and that is what you see
before you. The default nonitoring requirenments apply
to the inspections of equipnent and | eaki ng conponents.

And facilities with a production or throughput
greater than 10 barrels per day or 60,000 standard cubic
feet per day of gas require weekly AVO inspections,
while facilities with production or throughput |ess than
10 barrels of oil per day or production | ess than 60, 000
standard cubic feet per day require nonthly AVO
i nspecti on.

In addition, there are prescribed LDAR
frequencies for facilities using either EPA nethods or

Od, according to the foll ow ng schedul es:
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Vell sites and tank batteries are required to

be surveyed annually at facilities with a PTE | ess than
two tons per year, semannually at facilities wwth a PTE
between two and five tons per year, and quarterly at
facilities with a PTE greater than five tons per year

For gathering and boosting stations, gas
processing plants and transm ssi on conpressor stations,
the requirenment is to conduct a quarterly LDAR survey at
facilities with a PTE | ess than 25 tons per year and
nmonthly at facilities with a PTE equal to or greater
than 25 tons per year.

There's also an alternative nonitoring
conponent that I'lIl -- that I'll speak to in nore detai
when we go through the actual requirenments in the
proposed rul e.

M5. KATZ: And can you summarize for the Board
the -- the Departnent's position now based on the
testinmony that was provided by the other parties in
their direct and rebuttal filings?

MS. BI SBEY-KUEHN: Yes. So both industry and
the environmental NGO parties submitted extensive
testinony related to LDAR i nspection frequencies. Both
st akehol der groups cited studies related to LDAR with
very conpeting data sets that are -- provide kind of

opposi ng sets of data on LDAR effectiveness, the
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em ssion factors, |eakage rates, conmponent counts,
fugitive em ssions, costs, and representativeness of the
EPA' s data in New Mexico.

The Departnent was unable to conduct the -- a
nmet a- anal ysi s of those conpeting studies and provided in
t he conpeting technical testinony and associ at ed
exhi bits provided by the parti es.

The Departnent attenpted to provide a mddle
ground for the Board's consideration between these
conpeting data sets. That -- that frequency schedul e
was nore closely aligned with Col orado's LDAR program
And the Departnent was unable to negotiate a m ddle
ground between these two conpeting data sets. And
further, the Departnent was unable to sufficiently
denonstrate the basis for that revision and has since
reverted back to the original proposal that was filed in
May .

The parties' subject nmatter experts need to
provi de testinony regarding their cited peer-revi ened
studies, the cost estimates, |eakage rates, LDAR
ef fectiveness, et cetera, directly to the Board for the
Board' s consi derati on.

MS. KATZ: Thank you, Ms. Kuehn.

Can you pl ease wal k through the provisions of

Section 116 as they stand today?
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M5. BI SBEY-KUEHN: Yes. So simlar to the
ot her sections that we've | ooked at previously, the
applicability section discusses the sources that are
subject to this section.

W' ve added a clarifying clause that
conponents in water or air service are not subject to
the requirenents of this part, or this section. And
that -- that makes sense. If they're in water or air
service, they are not sources of fugitive VOC em ssions
and so would not -- it's not appropriate to include
t hose conponents within the scope of this section.

In addition, we added a clause that clearly
states that the requirenents of this part may be
considered in the facility-w de PTE and in determ ning
the nonitoring frequency requirenents in this section.
So ot her sections' control requirenents may be taken
into consideration in a facility-wi de PTE calculation in
order to determ ne what frequency you are subject to.
That's an inportant requirenment that we clarified.

The em ssion standards identified again the
equi pnent that's subject to this part. | won't read
that for you all. | think that's fairly
sel f -expl anat ory.

The default nonitoring requirenents begin in

SO -- in Paragraph C. W've struck the requirenent to
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nonitor in accordance with Section 112. There are no
specific nonitoring requirenents applicable to this
section there.

Paragraph C. (1), as | spoke to you on a
previous slide, requires the AVO i nspection for
facilities that have that production or throughput |ess
than those capacity rates identified on -- on a weekly
basis. And Subparagraphs (1)(a) through (d) require --
specify the type of combustion of -- specify the type of
i nspection that has to be inspected and what an owner or
operator has to | ook for when they're conducting that

AVO i nspecti on

Paragraph (2), as | indicated on a previous
slide, also is the equival ent inspection -- AVO
i nspection requirenent for facilities that are -- have a

daily production or throughput rate | ess than those
capacity throughputs, and those are required on a
nmont hl y basi s.

And this section also references back to those
Subpar agraphs (a) through (d) that | just went through,
and that -- and that specifies what the owner or
operator nust | ook at when they're conducting the AVO
i nspecti on.

Paragraph (3) outlines the Od, the optica

gas imaging, or the EPA reference nethod LDAR surveys
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that are required for all types of facilities that are

subject to this rule. In addition, we added a

requi renent that the Departnment may request an owner or
operator to conduct a survey at any tinme for good cause
shown.

In addition, we added a tineline for existing
facilities to come into conpliance within two years of
the effective date of this part. And given the vol une
of facilities that will be covered under this rule, we
think that's an appropriate conpliance tineline.

So the LDAR frequencies before you have been
presented to you on a previous slide. So | won't go
t hrough those again here. They're exactly as they were
di scussed prior.

Paragraph (4) requires calibration -- or
specifies how the unit nust be calibrated prior to using
a Reference Method 21 survey. And Paragraph (4)(b)
identifies the leak detection rate that is considered --
that woul d be considered a | eak under this part.

| nspection -- (5) outlines the requirenents
for inspections using an O3, and we're pointing to a
federal rule at -- that requires specifications and
daily instrunment checks and ot her additi onal
requi renents that are set forth in those subparagraphs,

Paragraph (i) of the federal rule.
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(5)(b) clarifies that a | eak detected
associated with normal operation, such as one that
occurs during pneumatic device actuation, is not
considered a leak. That's an inportant point to make.

Conmponents -- Paragraph (6) identifies how
owners and operators handl e i nspecti ons of conponents
that are difficult or unsafe or inaccessible to nonitor.
It provides for specific circunstances for -- for how
owners and operators handle that type of situation and
how they're required to nonitor those at the next
process shut down.

Paragraph (7) requires that any -- prior to
any nonitoring event the owner or operator shall date
and tinme stanp the nonitoring event.

Par agraph D outlines the alternative equi pnent
| eak nonitoring plan. So Paragraph C went through the
defaul t equi pnent | eak nonitoring plan. This is an
alternative set of equipnent |eak nonitoring plans.

And the first option is for an individual
alternative nonitoring plan to be utilized. This is an
alternative plan that would be proposed by a third party
and reviewed in advance by the Departnent to ensure it's
an enforceabl e, equival ent and appropriate nonitoring
strategy. And those -- those would need to be approved

by the Departnment before an owner or operator could
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conply with this section by conplying with that type of

i ndi vidual alternative nonitoring plan.

There's also requirenents for -- if violations
are discovered, there's requirenents for themto notify
t he Departnent of the violation, and there's a process
by which the Departnment can term nate the use of that
alternative nonitoring plan.

And the purpose of the alternative equi pnent
| eak nonitoring plan is to provide an on ranp into this
section for the use of new technol ogies that are nore
effective at -- and nore efficient at discovering |eaks.
And those can take many forns. They can take the form
of an aerial survey, satellite data, fence |ine
nmoni toring, and other types of technol ogy.

So --

M5. KATZ: Ms. Kuehn --

MS. BI SBEY- KUEHN:  Yes.

M5. KATZ: Sorry.

| just wanted to clarify sonething, because
you had said these would be provided by a third party,
and | believe you neant that these would be proposed by
an owner or operator as an alternative to the default
nmoni toring plan.

M5. BI SBEY-KUEHN: That's correct.

And sorry if | was unclear about that.
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So the first type of alternative equi pnent

| eak nmonitoring plan are covered in D. (1), and then the
second type of alternative | eak nonitoring plans are
outlined in Paragraph (2). Those are preapproved pl ans
which still nust go through an eval uation and revi ew
process by the Departnment before they approve those
nmoni toring pl ans.

And the idea here is that the Department wll
provi de those preapproved alternative nonitoring plans
on its web site so that the public and the owners and
operat ors know what the Departnent has consi dered an
equal ly effective and enforceabl e and equi val ent
monitoring strategy. And the process is the sane. They
must seek approval fromthe Departnent. The Depart nent
mai ntains the authority to term nate that approval in
certain -- certain circunstances.

Par agraph E outlines the repair requirenents
for these -- for |leaks that are detected. And Paragraph
E. (1) requires owners and operators to place a visible
tag on the | eaking conponent and unless -- unless that
it was -- it was repaired at the time of discovery.
E.(2) identifies the repair tineline for |eaks
di scovered in this section

Paragraph (3) requires those | eaks to be

remonitored no later than 15 days after the | eak was
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repaired, to denonstrate that it was repaired. And then

E.(4) requires that | eaks that need to be del ayed
because they can't be effectively controlled at the --
at that tinme within that tineline nust be repaired at

t he next process unit shutdown, which is equivalent to
ot her federal requirements that allow that type of |eak
repair extension.

And Paragraph (5) authorizes that |eaks that
can't be repaired due to a discovery of -- that can't be
repaired due to a shortage of parts may be al so repair
del ayed, provided that they docunent the basis for the
extension -- the necessary extension due to the -- due
to the delay of the shortage of parts.

Par agraph 4 goes through all of the
recor dkeepi ng requirenents to denonstrate conpliance
with this section. | won't go through this entire |ist
here, but they're required -- owners and operators have
to record facility location, the nonitoring nmethod, date
and time of the inspection, the | eaks that were
identified, and the description of the | eak needing
repair, and then additional information on the type of

| eak and when the | eak was repaired.

M5. KATZ: And I'Il just clarify for the
record that the -- it's the recordkeepi ng requirenents
at Paragraph F. | believe Ms. Kuehn m sstated that as
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Par agr aph 4.

MS. Bl SBEY- KUEHN: Yeah. Been a | ong week.

So the -- again these are additional
recor dkeepi ng requirenents before you.

And the reporting requirenents are in
Paragraph G We didn't receive any comments on those
par agr aphs.

That concludes this presentation.

M5. KATZ: And that is the Departnent's
summary of the rule provisions at Section 116.

HEARI NG OFFI CER ORTH.  All right. Thank you
very much, Ms. Katz and Ms. Kuehn.

Parties, if you have questions of M. Kuehn
based on this testinony, please turn on your caneras.

| see Ms. Cutierrez.

M5. GUTI ERREZ: Thank you, Madam Heari ng
Oficer.

CROSS- EXAM NATI ON
BY Ms. QGUTI ERREZ:

M5. GUTI ERREZ: And, Ms. Kuehn, thank you very
much for your presentation and wal k-t hrough of |eak
det ecti on.

| just have a few questions for you.

Does the Departnent recognize and agree that

the VOC content of natural gas transported by a
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transm ssi on conpressor station is lower -- much | ower
than the VOC content of gas noved in gathering and
boosting and at gas plants?

MS. Bl SBEY- KUEHN:  Yes.

M5. GUTI ERREZ: Do you agree, then, that it
woul d be reasonable to treat transm ssion conpressor
stations differently than wth respect to inspection
frequency under this rule progranf

MS. Bl SBEY- KUEHN:  Yes.

M5. GUTI ERREZ: Were you able to review the
joint revised proposed | anguage proposed by Kinder
Morgan and EDF and circulated to the parties on Friday,
Sept enber 24t h?

MS. Bl SBEY- KUEHN:  Yes.

M5. GUTI ERREZ: And |'m happy to share ny
screen if that would be hel pful.

M5. BI SBEY- KUEHN:  That woul d be hel pful .

M5. GUTI ERREZ: The Departnent's -- sorry
about that.

Did | interrupt you?

MS. BI SBEY- KUEHN: No. That woul d be hel pful.

MS. GUTI ERREZ:  Ckay.

Madam Hearing Oficer, may | -- oh, thank you.
You're well ahead of ne.

Okay. So for the benefit of the parties and
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the Board, this was the filing fromFriday -- sorry,
just making sure | had the right docunent up -- Friday,

Septenber 24th, from both EDF and Ki nder WMbrgan.

And 1"l just scroll down here to the proposed
| anguage.

HEARI NG OFFI CER ORTH: Ms. Cutierrez?

M5. KATZ: |'mnot seeing anything,
Ms. Cutierrez.

M5. GUTIERREZ: Ch, you're not?

MS. KATZ: | don't know --

M5. GUTIERREZ: Let's try again, then. Sorry
about that.

Do you see anyt hing now?

M5. KATZ: No. There's just a gray w ndow

t here.

M5. GUTI ERREZ: Ckay. Let ne try again.

M5. BI SBEY-KUEHN: | may add that | do recal
what the -- the reference that you are referring to, and
we did -- | did have a chance to review that.

M5. GUTIERREZ: COkay. | think -- let nme try
this one nore tinme, and if it doesn't work, I'll nove

this along, because | don't want to del ay us.
| have a spinning wheel so I'"'mgoing to |et
t hat think

kay. Can you see the | anguage on the screen
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now?
MS. Bl SBEY- KUEHN:  Yes.
MS. GQUTI ERREZ: Ckay. G eat.
Let me -- oh, you're probably going to see --

HEARI NG OFFI CER ORTH: Ms. Qutierrez, we have

M5. GUTI ERREZ:  Yes.

HEARI NG OFFI CER ORTH: -- request from a Board
Menber for the nunber of the exhibit.

M5. GUTIERREZ: A request for what? |I'm
sorry. | didn't hear you.

HEARI NG OFFI CER ORTH: Ch, sorry.

The exhi bit nunber.

M5. GUTIERREZ: So this was filed by EDF and
Ki nder Mbrgan as a notice of alternate proposal that we
woul d be presenting in our presentations. W would be
happy -- and this was through conversation with nmultiple
parties. W would be happy to additionally support
it -- submt it as an exhibit. We did file it with
Ms. Jones and | think understood that it would be
circulated to the Board Menbers.

HEARI NG OFFI CER ORTH: Thank you.

MS. GUTI ERREZ: Thank you.

Ckay. Sorry about this. Too many screens.

kay. So with the | anguage now on the screen,
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and your having reviewed it, does the Departnent support

the joint revised | anguage proposed by EDF and Ki nder

Mor gan?

MS. BI SBEY- KUEHN:  Yes.

M5. GUTIERREZ: And is it your
understanding -- I'mjust taking this a little bit nore
into context -- that the current federal NSPS Quad OCa

applicable to transm ssion conpressor stations is
quarterly, which is the sane tinme frame or sane
frequency that EDF and Ki nder Myrgan are proposing here
inthis rule?

MS. Bl SBEY- KUEHN:  Yes.

MS. GUTI ERREZ:  Ckay.

And then in NMED s Exhibit 1, page 56, your
testinony states that the Departnent was previously nost
concerned wth the reference to conpliance with federal
NSPS | eak detection prograns due to changes in the
federal programw th changes in admnistration

| s that understandi ng correct?

MS. Bl SBEY- KUEHN:  Yes.

M5. GUTI ERREZ: Ckay.

So then do you agree that the EDF and Ki nder
Morgan proposal with the use of | anguage "at | east as
stringent as NSPS Quad QOa," that's effective as of

t oday, provides the backstop that ensures the
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Departnment's goals with | eak detection are achieved
because the current NSPS Quad Oa applicable to
transm ssion conpressor stations is quarterly?

MS. Bl SBEY- KUEHN:  Yes.

M5. GUTI ERREZ: Thank you.

| think one | ast question.

And just as clarification as to the
Departnment's interpretation of this joint proposal,
following that line, is it fair to say, then, that when
t he Departnent evaluates that the federal NSPS is,
guote, at least as stringent as NSPS Quad Oa, existing
as of today, what we really nean is that the federa
NSPS nmust require at |east quarterly frequency for |eak
detection? |1s that correct?

MS. Bl SBEY- KUEHN:  Yes.

M5. GUTI ERREZ: Ckay.

Thank you. And | have no further questions
for Ms. Kuehn.

Thank you, M. Kuehn.

HEARI NG OFFI CER ORTH:  Thank you,

Ms. Qutierrez.
| see M. Rose.
MR. ROSE: Yes, Madam Hearing O ficer. Just a

question of clarification.
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CROSS- EXAM NATI ON

BY MR ROSE

MR. ROSE: Ms. Kuehn, | assune -- and we heard
testinony, which seens |ike a year ago now, with respect
to small businesses that there were sone provisions of
your proposal that -- that were applicable to snal
busi nesses, and it was ny recollection that this was one
of them

Is that still the case? Did | renenber that
correctly?

MS. BI SBEY-KUEHN: That's correct.

MR. ROSE: That was the only question | had,
Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Thank you.

| think | saw M. Hi ser there briefly.

There you are.

MR. H SER  Yes, Madam Hearing O ficer. |'m
her e.

And | will say that we are happy that Kinder
Mor gan, EDF and the Departnent have reached an
agreenent, but we would note that that seens
i nconsistent with the prior rulings of this Hearing
O ficer about NMOGA and its information.

But rather than bel abor that point, let's nove

on to the -- M. Kuehn.
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CROSS- EXAM NATI ON
BY MR HI SER

MR, H SER. So, Ms. Kuehn, in the provisions
of your -- of your rebuttal testinony on page -- your
Exhibit 1, NMED Rebuttal Exhibit 1, page 56, you
expressed concern about allowance of Subparts Quad O and
Quad Ca to neet the requirenents of Part 50.

M5. BI SBEY-KUEHN: That's correct.

MR H SER. And putting aside the fact that
you just agreed to accept those for Kinder Morgan in the
prior testinony, your objection here is to the prograns,
it's not -- is it to the use of the nethods, or is it to
the program that your objection relates to?

MS. BI SBEY-KUEHN: |'m not clear on your
guestion, M. Hiser.

MR H SER And that's fair, because it wasn't
as articulate as it may be.

If we were to go out and conduct a Subpart
Quad O or Quad Ca investigation using the appropriate
nmet hodol ogy that al so neets the Departnent's
specifications in Part 50, would you accept that LDAR
activity as neeting the requirenents of Part 50, even
though it was al so done for purposes of conplying with
Subparts Quad O or Quad a?

M5. BISBEY-KUEHN: Only if it was conducted on
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the -- on the frequency as required in Part 50. |If
everything else aligned, it would be an acceptable --

MR H SER. So you're not proposing to require

us to do -- to sniff the valve once for Quad Oa purposes
and then to sniff it again for Subpart -- or Part 50
pur poses.

M5. BI SBEY-KUEHN: No. An operator, you know,
if -- if Part 50 is nore stringent than ideally,
conplying with Part 50 would also conply with -- with
Quad Qa.

MR H SER. So as |long as the technical
requi renents are net, then it can be used for nultiple
purposes. Thank you for that clarification.

You al so stated that you didn't believe that
the -- that the Quad O and Quad Oa frequency information
that was gathered by the federal EPA in terns of the
frequency for |eak detection and repair activities were
appropriate because a nunber of the facilities across
New Mexi co are ol der than the NSPS equi pnent at issue in
that survey; is that correct?

MS. BI SBEY-KUEHN: That's -- that's one point
t hat was nade. Yes.

MR, H SER.  Ckay.

Wbul d not that newer equi pnent be relevant to

new equi pnent under the new equi pnent provisions of this
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proposal, or could it not be?

M5. BI SBEY- KUEHN: |' m uncl ear about what the
guestion is.

MR H SER.  Well, your conplaint was that --
believe that there was ol der equi pment across New
Mexi co.

But is there not al so newer equi pnent across
New Mexi co?

M5. BI SBEY-KUEHN: There is both ol der and
newer equi pnent across New Mexi co.

MR. H SER  And so would not the federa
informati on that NMOGA provi ded about |eak frequency at
that newer facilities be relevant to newer facilities?

M5. BI SBEY-KUEHN: It would be relevant to
newer facilities.

MR H SER D d you give any consideration to
that as part of your eval uation?

M5. BI SBEY-KUEHN: We -- it's unknown if we
gave consideration to that in the eval uation

MR. H SER. (Okay. Thank you.

What is the frequency of AVO inspections that
you're requiring the operators to do? Is it basically
monthly or -- in the rule? Can you tell us --

(Si mul t aneous di scussion.)

M5. BI SBEY-KUEHN: Quarterly or nonthly
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dependi ng on the production or throughput rate.

MR H SER And in part were you responding to
testinony that you' ve seen fromexperts such as M. Lyon
that nuch of the | eak depends upon the mai ntenance
status of the equi pnent?

MS. BI SBEY-KUEHN: No. That wasn't the basis
for that requirenent.

MR H SER So what was the basis for the
requi renent, then?

M5. KATZ: And may | -- | believe that that
was included in the original petition, My 6th.

MS. Bl SBEY- KUEHN: |t was.

MR HSER It nay be. | think I'mstil
entitled to an answer. This is her summary of both
direct and rebuttal.

M5. KATZ: | would just say that | don't see
how we woul d have been relying on information from
M. Lyon if we were proposing it initially in the
petition.

MR. H SER. Excel |l ent questi on.

So let ne rephrase it and say w thout regard
to what M. Lyon nay or may not have said in this
hearing, what was the basis for the Departnent's choice
of the AVO frequency?

M5. BI SBEY- KUEHN: That hi gher production
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facilities will have necessarily higher -- nore

equi pnent with nore | eakage opportunities and shoul d be
i nspected nore frequently.

MR. H SER  And what's the -- what's the
Departnent's hope behind the inspection provision?

MS. BI SBEY- KUEHN: That | eaks are di scovered

and fi xed.
MR. H SER.  Ckay.
And it's your understanding that that's
requi red under the OCD rules, as well, either weekly or

nmont hl y dependi ng on certain threshol ds?

M5. BI SBEY-KUEHN: That is correct.

MR, H SER. I n page 59 of your testinony on
Exhibit 23 -- or Rebuttal Exhibit Nunber 1, NMOGA
proposed that if certain equipnent was fixed at the tine
it was discovered, that no taggi ng woul d be required,
and the Departnent accepted that; is that correct?

MS. Bl SBEY- KUEHN:  Yes.

MR H SER. And so do you agree that it's
desirable that industry be able to fix it right away,
that that's what you're seeking to occur?

MS. Bl SBEY- KUEHN:  Yes.

MR. H SER. And then you also -- there was an
Oxy comment that you responded to where they tal ked

about | eak survey for equi pnents constructed prior to
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the effective date, and this is where you -- |I'msorry.
| can't read ny note here.

Let's skip that for the nonent.

Now, you tal ked about inactive and wel | head
facilities are required to conduct a one-tine survey in
your rebuttal testinony.

Wiy did you nove to a one-tinme survey at the
time of your rebuttal testinony for those facilities?

This is the bottom of page 59.

M5. BI SBEY-KUEHN: Yeah. So as | -- as |
di scussed, we are -- we dealt with very -- a vol um nous
set of direct and rebuttal testinony on equi pnent | eaks,
and we were -- the objective was to provide a mddle
ground proposal for the Board' s consideration that was
crafted as a -- kind of a mddle -- mddle ground
approach based on the two conpeting sets of information
that was provided by the different stakehol ders.

MR H SER | appreciate the -- | guess the
politicness of that, but I'm wondering what the
technical basis is that underlied the Departnment's
decision to nove fromone time to annual, | believe, for
these facilities, that had been raised in Oxy's
coment s.

M5. BI SBEY-KUEHN: So |I'm not cl ear what

your -- what your question is.
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MR H SER. So did you undertake any type of

techni cal eval uation on the tons that woul d be reduced
or the costs that were incurred by industry by noving
fromthe one tine only to an annual standard?

M5. BI SBEY- KUEHN: So we prepared cost
estimates and em ssion reductions on our original
proposal, and so to the extent that that was covered in
our original proposal, we did conduct that analysis.

MR H SER. Did you ever consider any
i ncrenental costs for noving fromone standard to
anot her, for exanple, fromannual to sem annual or from
one tinme to annual ?

M5. BI SBEY- KUEHN: That information is in our
direct testinony, in the cost spreadsheets. | think
it's broken out. There's a series of frequencies. The
cost estimates are based on a series of frequencies, and
that information is in -- is found wi thin our
spr eadsheet s.

And M. Pal mer can confirmthat.

MR. H SER. (Okay. Thank you.

(Unintelligible and/ or inaudible.)

Let's see. NMOGA proposed to revise
certain -- exenpting certain facilities that process
only coal bed nethane.

Can you explain to us the Departnent's
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under st andi ng of the VOC content of coal bed nethane
versus natural gas produced from conventiona
oper ati ons?

MS. BI SBEY-KUEHN: It -- coal bed nethane
typically has a much | ower VOC content.

MR H SER  Ckay.

And then in the recent discussion that you had
with Ms. Qutierrez for Kinder Mdrgan, | believe that
they raised the fact that there is |l ower VOC and that
you accepted that as a basis for reduction in frequency.

Is that rationale also appropriate for coa
bed net hane?

MS. Bl SBEY- KUEHN:  Yes.

MR. H SER. Thank you

On page 60 of your testinony, you said that
you went to the rebuttal proposal to nore closely align
with the Col orado rules.

Can you give us a brief finger -- thunbnail
description of the rationale for why you thought
Col orado was appropri ate?

MS. BI SBEY- KUEHN: They have a sinmilar set of
facilities. They have an established LDAR frequency
program that has been in effect for sonme tine and that
was agreed upon at those rul emaki ng heari ngs.

MR HSER And in fact, | think you testified
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earlier in this proceeding that those rul es have been in
ef fect since around 2009 and subject to periodic

redevel opnent and reeval uation in Col orado; is that
correct?

V5. BI SBEY- KUEHN: Those were for pneumatics.
Yes. So to the extent the LDAR program-- yes. That
are -- | don't know the exact date of the -- their --
when they inplenented their LDAR program

MR. H SER. (Okay. Thank you.

Now, earlier you noted that we have in New
Mexi co, thanks to the OCD and now al so to the proposal
fromNVED, a fairly extensive AVO i nvestigation of these
facilities.

Does that weigh in our decision about how
frequently we should conduct the instrunmental evaluation
or OG eval uation under LDAR?

M5. BI SBEY-KUEHN: No. | think they
conpl emrent each ot her.

MR. H SER. Can you explain what it is that
we're seeking to do that's different between those
prograns?

M5. BI SBEY-KUEHN: AVOis a less -- it doesn't
require a specific technology. It's going to be nore
subjective. But it happens nore frequently, and it's

| ooking for -- it's a screening evaluation, or |ooking
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for obvious | eaks that can be detected using those
met hods.

MR H SER. And what --

MS. BISBEY-KUEHN: It's a technol ogy-based
i nspection that's targeting specific pollutants.

MR HSER So is it fair to say that the
Departnent thinks that an AVO i nspection mght find
particularly big | eaks that are obvious? That mght --

MS. Bl SBEY- KUEHN:  Yes.

MR. H SER.  Ckay.

And that your interest inthe -- sorry. |I'm
|l osing ny voice. And that your interest in the LDAR
programis for the smaller |eaks, things |ike valve
stens, flanges, connectors, things of that nature?

MS. Bl SBEY- KUEHN:  Yes.

M5. KATZ: And can we just clarify, M. Hiser?
We can maybe tal k about it as enhanced LDAR, maybe m ght
hel p.

MR. H SER.  Ckay.

| have to struggle with the fact | printed
stuff on two pages and | keep getting themflip-fl opped.

So ny next question, | think, goes to page 61
and this was NMOGA proposed to add | anguage to Paragraph
(6), Ms. Kuehn, and you probably renmenber this, where we

argued that | eaks detected should not be subject to
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enforcenent action unless the owner fails to performthe

required repairs, and the Departnent declined to
present -- or to accept that change; is that correct?

M5. BI SBEY-KUEHN: That's correct.

MR. H SER:  And what was the rational e that
t he Departnent provided for not undertaking -- or not
including that in the rule?

And | believe it's set forth in that
par agr aph.

M5. BI SBEY- KUEHN: LDAR i nspections provide
important information to owners and operators regarding
the condition of sources and the overall state of
operations at a facility. There may be instances where
t he Departnent discovers egregious violations from
| eaki ng conmponents that present an inmm nent and
substanti al danger to human health or the environment or
repeated | eaks fromthe same conponents that indicate a
system c pattern of failure by the owner or operator to
mai ntai n sources and conponents in good working order.

The Board should not categorically limt the
Departnment's enforcenent authority in the manner
proposed. Doing so would unreasonably hinder the
Departnent's ability to enforce on violations and would

conflict with the Departnent's existing regulatory and

statutory authority to take enforcenent action for
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violations of the Air Quality Control Act in Part 50.

MR. H SER. Thank you, Ms. Kuehn.
appreci ate that.

And do you still believe that today as you're
testifying here to the Board?

MS. Bl SBEY- KUEHN:  Yes.

MR. H SER  Ckay.

And | think your understandi ng based on
industry's prior statenent in that is that industry
doesn't really disagree with the standard that you' ve
just articulated either, correct? W are interested in
a level playing field for good operators?

M5. BI SBEY-KUEHN: That's correct.

MR H SER.  Ckay.

My question is -- I"'mgoing to ask you a
hypot heti cal and crave the indul gence of your counsel,
who is glowering at nme on the screen.

And so right now we have a -- you know, a
bureau which is interested in working with all parties
and noving this forward and maki ng eni ssions reducti ons,
but the rule that you propose would actually make any
|l eak a violation just at the Departnent's say-so; isS
t hat correct?

MS. BISBEY-KUEHN: | think it depends on our

eval uation of the | eak and whet her or not we would
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consider that a violation or not.

MR H SER. So basically you're saying it's at
your sole discretion as to whether or not it wuld be a
vi ol ati on.

M5. BI SBEY-KUEHN: It would be, but in that --
that decision is required, we nust show good cause for
t hat deci sion, and that decision that -- is appeal abl e.

MR. H SER Do you think it's reasonable for
i ndustry to push back on just handing a check to an
agency, because once this goes into the rules, any
agency, not just Liz and Lara and the people that we
know t here now, can nmake those decisions in the future?
Do you think --

M5. KATZ: (bjection. That --

(Si mul t aneous di scussion.)

MR HSER -- in the future may be a
| egitimate concern to industry?

M5. KATZ: And that's --

HEARI NG OFFI CER ORTH: Ms. Katz?

M5. KATZ: -- just a mscharacterization,

t hi nk, of what the testinmony that Ms. Kuehn just read
and what she's sayi ng.

HEARI NG OFFI CER ORTH: Al right.

Wul d you rephrase, please, M. Hiser?

MR. H SER  So ny question to Ms. Kuehn is
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whet her interpretations can change over tine and whet her

i ndustry shoul d be concerned about that.

M5. BI SBEY-KUEHN: The record on this
rul emeking is clear, and our intent is clear.

MR. H SER. Ckay. Thank you, Ms. Kuehn. |
appreciate that clarification, as well.

And Ms. Kat z.

On page 63, | think, of your testinony -- |
think we're still in your -- nope, we're in the cost
anal ysi s.

Are you speaking to this, or is it going to be
M. Pal ner?

M5. BI SBEY-KUEHN: That will be M. Pal ner.
can see if | can answer the question, but M. Pal ner
shoul d probably join us, also.

MR H SER  Are we able to get M. Pal nmer?

MR. PALMER: |'m here.

MR. H SER. Ckay. Good.

So in the -- your testinony, M. Kuehn and
M. Palnmer, you tal k about nodel plant information
bet ween -- based on information in the greenhouse gas
reporting plant for the Perm an and San Juan Basins, and
then you al so tal ked about the 2016 CTG i nformation that
you provi ded.

And you testified that you couldn't evaluate
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the validity or representativeness of the alternative
nmodel plants nentioned by NMOGA because you sai d NMOGA
didn't docunent its testinony or exhibits to the actua
nmodel plants; is that correct?

MR. PALMER: That is correct.

MR. H SER D d NMOGA provide the underlying
data in Exhibit 27 that was filed and admtted in this
pr oceedi ng?

MR. PALMER: Yes. NMOGA provided a printout
fromthe G eenhouse Gas Reporting Program but there
were no spreadsheets indicating how those GHGRP dat a
were mani pul ated to create nodel plants or whatever you
used to present the results.

MR H SER.  Ckay.

And did you consider those spreadsheets in
light of the testinony of M. Smtherman on direct?

MR. PALMER |I'msorry. Could you please
restate that?

MR H SER. Did you consider what was in the
spreadsheet in light of the testinony of M. Smthernmn
on direct in this proceeding?

MR, PALMER |I'msorry. Wich test --

MR. H SER It would have been NMOGA Exhi bit
Al, the testinony of John Smtherman, in response to --

MR PALMER He --
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MR H SER -- on LDAR

MR. PALMER His testinony referred to sone
tables in the red-line of the rule.

MR, H SER. And so your testinony is that you
were unable to determ ne between M. Smitherman's
testinmony, the red-line tables and the exhibit what he
was tal ki ng about .

MR. PALMER | had a general sense, but |
could not draw a firm conclusion or evaluate how he came
up with those nunbers that were in the tables in the
red-line. It was not clear that he had created those
tables in the red-1ine because the red-line was not
attributed to any particular witness. And so that's as
far as we took it.

MR. H SER:. Ckay. Thank you, M. Pal ner.

Alittle bit further on that page, there's
testinmony -- this sounds perhaps nore |like Ms. Kuehn,
but perhaps it was you, M. Palner -- that it is beyond
the scope of this rulemaking to reassess EPA s response
to particular APlI, being Anerican PetroleumlInstitute,
comments on the 2016 Control Techni ques Guidelines in
t he absence of additional information.

s it your understanding that those API
comments went to the costs that were being used?

MR. PALMER: Yes. That was ny understandi ng.
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MR. H SER°  And so how woul d di scussi on of
costs be beyond the scope of the Ailr Quality Control Act
whi ch makes cost one of the considerations for the
Boar d?

MR. PALMER | reviewed the EPA' s response to
those API comments, and they seemto have responded to
t hem conpl etely, and | assune, then, that those comments
and EPA's response were reflected in the CTG s costs.
And so | felt that it was beyond the scope of our
project using the CIG cost estinmates to do any further
anal ysi s.

MR. H SER. So your scope from NMED was to use
the CTG cost estinmates and nmake a cost anal ysis.

MR. PALMER: That was what we decided to do
wi thin the scope of our project.

MR. H SER.  Ckay.

And did you discuss that scoping decision with
Ms. Kuehn, or was that one internal to ERG?

MR. PALMER. That was covered in our regular
neetings that we had as a team

MR H SER. So, Ms. Kuehn, is it your belief
that those comments are outside the scope of this
rul emaki ng?

You're on nute. Sorry, M. Kuehn. O at

| east | can't hear you.
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MS. BISBEY-KUEHN: | -- | don't think that --

well, I think we've addressed our position on that in
our rebuttal testinony.

M5. KATZ: Yeah. And | believe M. Pal ner
stated what it was, which was that those coments were
al ready taken into account by EPA, and so that's why we
deci ded that we weren't going to take them up again and
rehash themand relitigate them here.

MR. H SER.  Ckay.

And did the -- is the Departnent taking the
same position on other proposals that were made by ot her
parties about expanding or increasing frequencies that
were raised in the scope of those prior testinony -- in
t he EPA proceeding, or are you re-entertaining those
her e?

M5. KATZ: |If you can point us to where that
is in our testinony where we are willing to go over
t hose comments in the same way, we can address that.

MR H SER. Ckay. Fair.

M5. KATZ: | don't know who you're referring
to.

MR. H SER. I n page 64 of your testinony,
NMOGA cited a Pacsi, Adam & Ferrara study on equi pnent
| eak detection and quantification at 67 oil and gas

sites in Western United States.
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Do you renenber that, M. Kuehn, or
M. Pal mer?

MS. Bl SBEY- KUEHN:  Yes.

MR. PALMER:  Yes, | do.

MR. H SER Ckay. Thank you.

Didn't NMOGA produce this study in Exhibit 57?

MR PALMER  Yes.

MR. H SER. And doesn't that study provide
fairly detailed information on | eak frequencies for
di fferent types of conponents?

MR PALMER: | believe it does.

MR, H SER.  Ckay.

So what part of additional detail ed conparison
were you requesting that NMOGA provi de?

M5. KATZ: And can | just clarify? Can | just
bring us back to -- | just -- that the -- we have
said -- that is Ms. Kuehn said in her presentation that
we were not able to go through all the studies of
everything, and that is why we were relying on the
parties to present that infornmation to the Board, and
for the Board to nake that decision, and that they -- we
weren't advanci ng anythi ng here about those studies,
because we didn't -- we weren't able to process all of
t hem

So | feel like it's probably better for that
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to be put on through your own witnesses.

MR, H SER. So your testinony is we should put
that on on our owmn witness? |Is that what you just said?

M5. KATZ: On those studies that you included
in your -- as your exhibits.

MR H SER At this point your -- the
Departnment’'s testinony is that you did -- you and ERG
did not particularly review this study.

M5. KATZ: (Nods head.)

M5. BISBEY-KUEHN: | think | -- | think maybe
we reviewed the abstract. | did not go -- | did not
review the study in detail.

MR, H SER.  Ckay.

Now, in the -- you also cited a Col orado State
Uni versity study, and I'msure I'mgoing to draw the
same basic coment fromyou, but there, however, you
went on to say that the study indicates that the study
em ssion factors agree with or are larger than the
current greenhouse gas reporting.

Doesn't this show sone issues with the CTG
docunent that you were relying upon, and, obviously, you
evaluated it to that extent, because there's
di spergences between the CTG and G eenhouse Gas
Reporting Progranf

MR. PALMER  That testinony was fromthe
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abstract of the study.

MR H SER So -- okay. So this is -- this.

And then, M. Palner, perhaps this is better
to you. What is the G eenhouse Gas Reporting Program
and what does it involve?

MR. PALMER:. The G eenhouse Gas Reporting
Programis a mandatory reporting programfor generally
facilities that have facility-w de em ssions greater
than 25,000 netric tons per year of CO2 equival ents.

MR H SER. And for the oil and gas industry
in specific, does not that reporting programrequire
that you give specific equi pnent counts for things |ike
connectors or conpressors or acid gas units or things
like that as part of the reporting progranf

MR. PALMER: That's correct.

MR HI SER. And aren't we as operators
required to update that information each year that we've
filed those reports, in order to be true, conplete and
accurate under the federal progranf

MR PALMER: That's correct.

MR HSER So if we | ook back at the CTG
docunent that was the basis for the ERG report, when was
much of that data devel oped?

"1l represent to you that it's 1996.

Does that conport with your nenory?

2468

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8
9/29/2021 EIB Ozone Hearing

2469
MR. PALMER:. Yes. That's correct. That

was -- yes.

MR H SER. So, M. Palner, given that you
have two sources of data, one that point dates back to
1996 and one that is relatively current, |ike 2018, at
t he point you woul d have been working at this in 2019,
why the preference for the CIG docunent and not the
greenhouse gas reporting docunent ?

MR. PALMER: Greenhouse gas reporting -- there
is no greenhouse gas reporting docunent. There's a
rule. There are data. Those data would need to be
synt hesi zed. The CTG has not been w thdrawn as gui dance
by EPA in response to the data that have been coll ected
t hrough the GHGRP.

MR H SER So --

MR. PALMER  So --

MR. H SER.  Anything else, M. Palnmer? |
don't want to cut you off. | want to nake sure we get
all of your testinony.

MR. PALMER: Wthin the tine frame, scope and
resources of this project, we used the CTG

MR H SER  So, M. Palner, M. Kuehn, at the
time that the 1996 CTG was done, was there extensive
coal bed nethane production, or is that all postdated

that 1996 revi ew?
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M5. BISBEY-KUEHN: |'m-- yes. | believe coal

bed net hane was being extracted in the state at that --
during that tine.

MR H SER  Okay.

And then was there extensive use of what we've
heard referred to as unconventional production in 1996,
or has that been a nore recent devel opnent?

M5. BI SBEY- KUEHN: There was unconventi onal
drilling at that tine, as well.

MR H SER Was it as prevalent as it is now?

MS. BI SBEY- KUEHN: Probably -- | would say no.

MR. H SER. Thank you

So you said that the NM-- NMOGA anal ysi s
didn't take into account estimated | eak rates, including
the presence of large emtters relative to those that
were found in the 2016 CTG esti mates.

Does the 2016 CTG actually include |arge
emtters, or is that information we've heard from ot her
sour ces?

MR, PALMER | am not sure.

MR. H SER. Thank you.

And then there's another statenent on page 65
t hat NMED has concluded it's beyond the scope of this
rul emeking for the Board to conduct a literature review

on fugitive em ssions.
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And so | guess once again that goes to your

concern that you think we, as industry, need to provide
that to you, not that you need to do those or -- that
wor k?

M5. BI SBEY-KUEHN: So we received extensive
testinmony fromboth -- fromall stakehol ders, and both
st akehol der groups cited opposing scientific studies
t hat supported their own position, and it was
numer ous -- nunerous studi es supporting their own
position. And so it's not -- it's not within the scope
of this rulemaking to do a neta-anal ysis, which is what
it would take to review all of those peer-reviewed
scientific studies, to cone up with new em ssion factors
for New Mexico sources.

That is well beyond the scope of this
rul emeki ng, and so we correctly relied upon accepted
em ssion factors and the CTG which is -- provides a
nodel rule for states doing just what we are here doing
t oday.

MR. H SER. So your position is that if you
have an EPA docunent additional testinony by other
parties is really not relevant to the Board's
consi derati on.

MS. BI SBEY- KUEHN: No. That's not what |

st at ed.
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M5. KATZ: And | believe once again we've said
that we are asking the parties to put that testinony on
for the Board, for the Board' s consideration, because we
did not have a chance to be able to process all of it.

MR H SER. On page 66 you go back to the Quad
O and Quad Ca and expressed a concern that they may be
revised as a basis for not allow ng use of Quad O or
Quad Ca to denonstrate attai nnent.

Haven't you al ready addressed that concern,

t hough, Ms. Kuehn, with provisions that you made in
Section 20.2.50.112, | think it's C-- A (10), which
freezes the date of those prograns as of the effective
dat e?

M5. BI SBEY-KUEHN: | think you're asking sort
of two different questions.

We don't agree that Quad O and Quad Oa are
effectively controlling fugitive em ssions since we are
proposi ng to go beyond those federal requirenments, which
is what we are required to do to -- in order to reduce
VOC em ssions from sources.

MR H SER. Not to contradict you, M. Kuehn,
but your statenent is that your -- that the purpose of
this is to provide statewide reg that is not subject to
changes that occur at the federal |evel.

V5. BI SBEY- KUEHN: We were highlighting that
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federal regul ations can have -- and we just went through
a new admnistration rolling back federal requirenents,
and so formalizing those requirenents in the state rule
establishes certainty about what those inspection
frequencies are, and renoves the possibility that new
federal adm nistrations can roll back those standards.

MR H SER. And ny question to you is didn't
you solve that issue by the change you nade to
Section 112A. (10)~?

M5. BI SBEY-KUEHN: We didn't for those
facilities where we think it's an acceptable | evel of
frequency, but that is where we're -- we've only agreed
to that for one specific type of operation within this
sector, and it's not appropriate for those remaining
upstream and m dstream operati ons.

MR. H SER.  Ckay.

And then this looks like it's a M. Pal ner
guesti on.

On the bottom of page 67 of the rebuttal
testinmony, there are a series of discussions about OG
and Method 22 instrument nonitoring at these facilities.

Wiy were you recommending at that tine these
provi sions, M. Pal ner?

MR. PALMER  Wiich are you referring to

specifically?
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MR. H SER. The bottom of page 67, |lines 13
through 23 in particular. It says NMED i s proposing
changes to the LDAR inspection frequencies and em ssion
thresholds to align with Colorado Reg 7, and accepting
NMOGA' s proposal regardi ng gas processing plants and
gat hering and boosting stations. |[If that refreshes your
nmenory.

MR. PALMER | believe I"'mgoing to defer to
Ms. Kuehn on that, because this is part of our rebuttal
testinmony that we've gone back to the earlier version of
the rule. And so --

(Si mul t aneous di scussion.)

MR H SER -- at the rebuttal tine and the
rational e that was advanced by you and Ms. Kuehn for
this provision.

MR. PALMER: |1'mgoing to just say that we are
goi ng back to the earlier version of the rule.

MR. H SER. Madam Hearing O ficer, |'ve asked
a pretty clear question, and | think it's clear the
Wi tness i s not answeri ng.

HEARI NG OFFI CER ORTH: So | remenber Ms. Kuehn
earlier referencing the fact that they had sinply
revert ed.

|"msorry. Dd-- do | msunderstand that

you're asking a different question of M. Pal mer?
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MR H SER. |'m asking the question for why
they switched to the position in their rebuttal, which
I"'mentitled to know, because that's their testinony in
rebuttal. They can change their mnd, but I"'mentitled

to know the rationale for why they noved at that point

in time.

HEARI NG OFFI CER ORTH: Al right.

M. Pal nmer, can you answer the question?

M5. KATZ: And that's actually a question for
Ms. Kuehn.

So can Ms. Kuehn pl ease answer that question?

MR, H SER. Absolutely. |If M. Kuehn is nore
appropriate, Ms. Katz, I'mfine with --

(Si mul t aneous di scussion.)

M5. KATZ: She's already stated it, but she
can state it again.

(Si mul t aneous di scussion.)

M5. BI SBEY-KUEHN: We will state it again.

W were attenpting to provide a m ddle ground
proposal for the Board's consideration that bal ance the
two conpeting and opposing sets of information that was
provi ded by -- by stakehol ders.

MR, H SER.  Ckay.

So you say you were trying to bal ance.

I"d like to understand what the bal anci ng was
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that you were considering as you were naking that
deci si on.

MS. Bl SBEY- KUEHN: That we have two opposi ng
st akehol der groups providing sets of scientific data
t hat support their own position, that either -- so we
have one stakehol der group saying that we have
overestimted the costs, radically overestimted the
costs, and then the leak rates are far, far fewer than
what EPA believes they are and what the Depart nent
believes they are, and then a conpeting set of
st akehol der positions that say we have radically
underestimated the cost of these, and that the |eak
rates are nuch, nuch, nuch hi gher, orders of magnitude
hi gher than what EPA and the Departnent believes they
are.

And so between those two opposing sets of
information, data, cost analysis, we were attenpting to
stri ke a bal ance between those two conpeting data sets.

MR. H SER.  Ckay.

And at least at the tinme of the rebuttal, that
bal ance had shifted in favor of slightly |less frequent
LDAR, is that correct?

M5. BI SBEY-KUEHN: It shifted. Yes.

MR H SER.  Ckay.

This is perhaps a question for -- well, it
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m ght be for either one of you. It's on page 68 of your
rebuttal.

You state that NVED is updating the em ssions
reductions and cost estimate spreadsheet to reflect the
revised frequencies and will submt the updated
spreadsheet prior to the hearing to allowtine for the
ot her parties to review.

What exhibit nunber is that, that was updated
and submtted to the other parties?

MS. BI SBEY-KUEHN: |'msorry. \Wat --

MR HSER It nmay be a question for you.

M5. KATZ: And | don't believe -- | believe
once we went back to the previous proposal, then we
woul dn't have been updating those at --

MR H SER  Ckay.

So that was not -- you didn't -- you didn't do
it because you reverted, is your testinony?

MS. Bl SBEY- KUEHN:  Correct.

MR. H SER. Thank you, Ms. Kuehn, for that.

And then at the -- throughout your testinony
you state in a couple places, and | think the one here
is on page 68, while NVED is proposing to revise the
moni toring frequencies, NVED will consider further
testinony provided by any of the parties that would

support a recommendation that the Board adopt different
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frequenci es and/ or cost effectiveness estimtes; is that
correct?

MS. Bl SBEY- KUEHN:  Yes.

MR. H SER. Except that you' ve noved to
exclude all the NMOGA testinony on those issues, nore or
less; is that true?

M5. KATZ: (bjection.

MS. BI SBEY- KUEHN:  No.

M5. KATZ: We didn't nove to exclude all the
testinmony, mscharacterizing our --

(Si mul t aneous di scussion.)

MR. H SER. Thank you

Madam Hearing O ficer, that's all ny questions
for Ms. Kuehn and M. Pal ner.

HEARI NG OFFI CER ORTH: Thank you very nuch,

M. Hiser.

Are there other parties with questions of the
Department panel ? Please turn on your canera.

| don't see anyone.

In that case, we will turn to questions from
t he Board.

Wiile I"'mdoing that, in the event you're an
attendee on this platformand have a question, please
reach out through the chat.

Madam Chair, do you have questions?
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CHAI R SU NA: Thank you, Madam Heari ng
Oficer.

And | appreciate the panel and di scussion and
t he cross.

At this time | don't have any additional
guesti ons.

HEARI NG OFFI CER ORTH:  Thank you.

Vice-Chair Trujillo Davis.

VI CE- CHAIR TRUWI LLO DAVIS: | don't have any
addi ti onal questions, and | do appreciate the -- the
di scussion up until this point. Thank you.

HEARI NG OFFI CER ORTH: Thank you.

Menber Cates?

Menber Bitzer?

MEMBER BI TZER: | was waiting for Dem Moore,
Jack Nichol son and Tom Crui se to cone on and say "You
can't handle the truth!"

Anyway, no, | don't have any questions, but I

Thank you.
HEARI NG OFFI CER ORTH: Thank you.
Menber Garci a?
MEMBER GARCI A: No questions. Thank you.
HEARI NG OFFI CER ORTH: Thank you.

And Menmber Honker.

enjoyed the lively of that one -- the lively discussion.
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MEMBER HONKER: No questions. Thank you.

HEARI NG OFFI CER ORTH: All right. Thank you.

Ms. Katz, will there be any redirect?

M5. KATZ: No, nothing fromme at this tine.
Thank you, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH:  All right. Thank you
so much, Ms. Kuehn and M. Pal ner.

Let's see. It is about five after 12:00.

| woul dn't necessarily want to put anyone in
the position of just needing to put on 10 m nutes of
testinmony. We would be going fromhere -- let ne just
see where we'd be going from here.

W woul d be going to M. Smthernman.

MR, H SER. Madam Hearing O ficer, | would
need to check with M. Smthernman about our effort to
rejuggle our slides. So it mght be better to start
with a different industry or other party witness while

we're trying to accommodate your ruling fromearlier

t oday.

HEARI NG OFFI CER ORTH: Al right. Well,
let's -- you know what? Let's spend just a little nore
time on -- on that, then, and then we'll break for |unch

and cone back at 1:00.
And, pl ease, any counsel who have sonething to

of fer here.
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We do have an e-nmmil from Ms. Fox, sent a

little nore than an hour ago, identifying the slides

t hat NVED, EDF and Cl ean Air Advocates believe reflect
information fromthe two slides with data that was
offered, in ny opinion, late. Those slides are 10, 11
29, 31, 32, 34, 35, 38, 46, 47, 48, 50 and 52 through
56.

Now, as | understand, again just to summarize
nmy feelings about it, | believe that they should be
excluded fromthe Board's consideration because they
reflect data that NMOGA has had since July that was
of fered on the afternoon of the fourth day of hearing.

Your counsel, Ms. Soloria, advised you to hear
the evidence and to take up the question of whether it
shoul d be, A, excluded fromdeliberations, or, B
i ncluded with perhaps an opportunity for the parties who
woul d be prejudiced by the inclusion of the data in the
record without an opportunity to rebut it, thus
necessitating a reopening of the record. But again the
Board woul d not be review ng the exclusion from
del i berations -- oh, yes, until the begi nning of
del i berati ons.

Soit's -- let nme put it this way. | guess it
sounds as though we woul d proceed, M. Hi ser, and the

ot her counsel, with the understanding that the Board
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woul d not be deciding on exclusion until the beginning
of their deliberations.

So if Ms. Soloria has heard this summary and
|"ve said it wong, | would invite her to | eap back onto
the screen. Oherwise |I'l|l accept counsel's comments.

M5. SOLORIA: Madam Hearing O ficer, this is
Counsel Sol ori a.

And | agree that you have sunmmarized ny advice
and what we di scussed accurately. Thank you.

HEARI NG OFFI CER ORTH. All right. Thank you.

Ms. Fox, do you have an observation?

M5. FOX: Thank you, Madam Hearing O ficer.

| have nothing to add, except that | would
just agai n enphasi ze that what NMOGA woul d do is nake a
proffer of evidence and not give the evidence itself.

HEARI NG OFFI CER ORTH: Al right. Thank you.

Ms. Soloria, would you | eap back on, please,
and clarify your advice there for the Board.

M5. SOLORIA: Yes. M -- as | stated earlier,
nmy under standi ng and ny advice for the Board woul d be at
this juncture to consider a proffer of the evidence.
do believe that, as stated by NMOGA s counsel, they
shoul d have a reasonabl e opportunity at this point to
ready that proffer, for the presentation through their

wi tness, and that it would be considered as a proffer
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right now. The Board woul d be exposed to it, but they
woul d make the ultimte decision whether or not to
consider it as evidence at the top of their

del i berati ons.

HEARI NG OFFI CER ORTH.  Ckay.

Anything to add, Ms. Katz?

M5. KATZ: No, nothing from ne.

HEARI NG OFFI CER ORTH: M. Hiser?

MR. H SER. Madam Hearing O ficer, are you
asking nme to explain what M. Smtherman woul d proffer,
or are you asking M. Smitherman to briefly state what
he woul d state about the slides? It's little bit
unclear to nme whomyou' re asking to do that.

HEARI NG OFFI CER ORTH:  All right. Wat |I'm

trying to do is honor Ms. Soloria's role in advising the

Boar d.

Ms. Soloria, what would you advi se?

M5. SOLORIA: | would advise that it be done
at this point through counsel. | think it's probably a

clearer distinction between a proffer versus what is
evidence if it's done through counsel versus a wtness.
Sol -- in that sense | retract what | think I was
unclear a mnute ago. And | do think that's nore in
keeping with it being a proffer, you know, in any other

case rather than a presentation of -- of admtted
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evi dence.

HEARI NG OFFI CER ORTH: All right. Thank you.

That's what | -- | would have offered, as
wel | .

Any questions about any of this?

MR H SER So, Ms. Oth, | don't believe that
we necessarily agree with Ms. Fox's rather
| atitudi narian approach of your ruling earlier today.
There's a nunber of itens that she's striking that are
fromM. Smitherman's direct testinony where he refers
to facts and figures that are set forth in the NMOGA
coments, which are in the admnistrative record, or you
call the record proper, and where that needs to be
considered in light of what he said in order to
understand what M. Smitherman's testinony is.

There are other parts of her testinony which
think we can do a proffer on, and |I'm happy to do that,
| guess, at this tine as best | can, given that we've
been in hearing the whole tinme since | was asked to do
t hi s.

HEARI NG OFFI CER ORTH: (Ckay. Thank you,

M. Hiser.

So it sounds as though there m ght be, then,

three categories of evidence comng in through

M. Smtherman, the evidence and testinony that is not
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obj ectionabl e; the evidence and testinony that should --

to the extent it nerely reflects the new data fromthe
spreadsheets should sinply be made part of the proffer
t hrough your lips, M. H ser; and then perhaps a third
category in which if you want to point to

M. Smtherman's direct testinony, perhaps we should
just take it subject to objection.

Because | don't want to clutter up the record
while M. Smtherman is speaking with a |ot of argunent.
|"d like to nove through this.

MR H SER. (Ckay. So ny understanding is --
and | will ask Ms. Katz, because | think she's speaking
to slides 10 and 11, and I'mtrying to | ook at what the
slides are at the sane tine.

This is our exanple of the nodel plant in
response to the question, but -- so on this |I assune
that you're looking for a proffer, Ms. Katz; is that
correct?

M5. KATZ: Yeah. | believe that the -- yeah,
the proffer would be right as Ms. Soloria stated. Those
are slides that we identified as containing new
information that we haven't seen previously.

MR, H SER. Ckay. So our proffer on this is
that in the direct testinony there were tables that

provi ded informati on about a NMOGA nodel plant. In the
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rebuttal there were questions about what that NMOGA
nmodel plant is. In NMOGA' s testinony in Exhibit -- |
believe it's 27, NMOGA provi ded the greenhouse gas
reporting data.

M. Smtherman's testinony woul d have
expl ai ned that he took that data in Exhibit 27, divided
by the nunber of well counts, divided the nunber of
wells by two, to cal cul ate the nunber of facilities, and
t hen di vi ded the nunber of pieces of equi pment by the
nunber of facilities, to cone up with a so-called
Greenhouse Gas Reporting Program nodel plant, which is
not very different, honestly, fromthe -- it's alittle
bit different fromthe CTG nodel

HEARI NG OFFI CER ORTH: (Okay. Thank you.

I* mwondering, though, if it would be hel pful
to break for lunch, M. Hiser

MR H SER  Yeah. | nean, would it be
hel pful -- we could put together -- maybe Ms. Fox coul d

provide a little bit nore explanation behind why she

thinks certain slides -- | think we understand 52 to
56 -- Tannis, Ms. Fox, why -- your objections are to
those, but -- and | think we understand 10 to 11, but we

woul d be hel ped if you could provide maybe a |ine about
what the questions are about the other slides, so that I

can tailor it nore specifically to what your concern is.
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M5. FOX: That sounds good, M. Hiser.

We col |l aborated with NVED and M. Pal ner on

this list, and so we'll provide you that information.
MR H SER | think our particul ar questions

are on slides 29 through 46, if that -- yeah, between

t hose two -- between 29 and 46 are the ones that we had

t he nost question about what the concern was.

And so, Madam Hearing O ficer, why don't we
postpone this to the end of the day so that we don't
waste any nore hearing tinme, and we'll nove forward, and
| may cone back and say that there are a couple slides
in the 29 to 46 range which we think are in the direct,
and nmaybe we can hash that out then, and then on the
proffers we can push all that back to the end of the
hearing, so we're not using people's feisty period when
t hey' re awake on those issues --

HEARI NG OFFI CER ORTH: Al right.

MR HSER -- or if that nakes sense.

HEARI NG OFFI CER ORTH: It does nake sense.
Thank you, M. Hiser.

It's 12:16. Let's break until 1:00. We'l|
return for public comrent and proceed as you' ve j ust
descri bed.

Thank you, all.

MR. H SER.  Thank you, Madam Hearing O ficer.
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(Proceedings in recess from12:16 p.m to

1:00 p.m)

HEARI NG OFFI CER ORTH: Let's cone back from
the lunch break, please.

Good afternoon.

My nane is Felicia Oth. |1'mthe Hearing
O ficer appointed by the Environnental |nprovenent Board
to conduct a hearing in EIB 21-27 on ozone precursors.

We are in day eight of the hearing and have
reached the 1: 00 p.m public conment session.

| will call expressly on those of you who
reached out to the Board adm ni strator, Pam Jones. |If
you are on the platformto offer public coment and did
not reach out to the admnistrator, I'mstill happy to
take your comment. Reach out, please, in the chat. And
if you have any trouble with the chat function, which is
enabl ed for everyone, please reach out to Pam at (505)
660- 4305.

"1l call on you in this order, Harold Pope,
Rebecca Long, Ceorge Greenlee, Elizabeth Otega, Lori
Walters, Shelley Mann-Lev, Patricia Stern, Jonathan Sena
and Jesse Barnes.

Three things about public cooment. It is
taken under oath, as with all testinony before the

Board, it is taken by audio, not video, and it's limted
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to five m nutes.

So let me find Senator Pope first.

Al right. | amnot seeing Senator Pope.
Let me go to Conm ssi oner Long.
Comm ssi oner Long, |'ve unnuted you.

Can you hear nme?

M5. LONG Good norni ng.

Yes, ma'am | appreciate you.

Can you hear me okay?

HEARI NG OFFI CER ORTH: Yes. Your voice is

com ng through clearly.

| f you woul d pl ease spell your nane for the

transcript.

M5. LONG It's REEB-EECCGAL-ONG
HEARI NG OFFI CER ORTH: Thank you very nuch.
Rai se your right hand.

Do you swear or affirmto tell the truth?
M5. LONG | do, yes.

HEARI NG OFFI CER ORTH:  Thank you.
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REBECCA LONG
havi ng been first duly sworn or affirned, gave
public comment as foll ows:
PUBLI C COMVENT

HEARI NG OFFI CER ORTH: |'mgoing to start your
five m nutes now

M5. LONG Okay. Thank you.

| appreciate this opportunity today.

So | amthe Lea County Conm ssion Chair, and
nmy nane i s Rebecca | ong.

| just want to give a few conments of what the
oil and gas industry does for ny county.

Lea County has about 75,000 people, and oi
and gas provides over 18,000 good-paying jobs. Ql
and -- oil and gas production, it's the foundation of
New Mexi co's econony. W all knowthat. And it's by
far the | argest enployer in Southeastern New Mexi co.

Sonme of the particulars here are we have 844
teachers in 37 schools in Lea County. The oil and gas
i ndustry provides over 46 mllion a year to fund our K
t hrough 12 schools, and it also provides 2.2 mllion in
fundi ng for higher education in Lea County. So you can
see that our education systemis highly dependent on the
oil and gas industry.

But we al so have 40 negawatts of solar and
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50 negawatts of wind energy. So we do enbrace all of it
here in Lea County.

You know, our small businesses depend on sal es
of their goods and services to the folks that work in
the oil and gas industry. So again, you know, our whole
econony is -- surrounds the oil and gas industry here.
Last year oil and gas provided 2.8 billion to the state
budget and 1.4 billion for public schools and higher
education. W all know that we are a state that
benefits greatly fromour natural resources.

So | guess today what | really want to say,
besides give you a little bit of what's going on in Lea
County, you know, we all want a clean environnent. W
live here, and that's very, very inportant to us. And
what |'m asking the Board to consider is regulation that
allows the oil and gas industry to continue providing
this large volune of jobs while investing in new
t echnol ogy and equi prent that pronotes a clean
envi ronment .

Fl exi bl e, regul atory approaches recogni ze and
encour age the adoption and devel opnent of creative
solutions to reduce em ssions, and we are all about
reduci ng em ssions, and we -- we are good partners, and
we want to continue to be good partners with everyone in

New Mexi co.
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So | appreciate your tine today. Thank you.

HEARI NG OFFI CER ORTH: Thank you, Conm ssi oner

Long.

| believe | just saw Senator Pope join the
platform So we'll go back to --

Senat or Pope, can you hear ne?

MR. POPE: Yes, | can.

HEARI NG OFFI CER ORTH: | can hear you clearly.

| f you woul d pl ease spell your nane for the
record.

MR POPEE HA-ROL-D |ast nane Pope,
P-O-P-E, and J-R for Junior.
HEARI NG OFFI CER ORTH: Thank you very nuch.
| f you would raise your right hand.
Do you swear or affirmto tell the truth?
MR. POPE: | do.
HEARI NG OFFI CER ORTH:  Thank you.
HAROLD POPE, JR
havi ng been first duly sworn or affirmed, gave
public conment as foll ows:
PUBLI C COMVENT
HEARI NG OFFI CER ORTH: I'Ill start your five
m nut es now.
MR. POPE: (Good afternoon.

My nanme is Senator Harold Pope, Junior,
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representing District 23 In Northwest Al buquerque in
Bernalill o County.

| would Iike to thank the Environnenta
| nprovenent Board for the opportunity to provide
coment .

| would like to give full support of CGovernor
M chelle Lujan Gishams call for nation-leading oil and
gas pollution rules. 1In order for this to becone a
reality, though, the EIB nust strengthen the New Mexico
Envi ronnent Departnent's proposed ozone precursor rules
to protect those living closest to devel oprent.

Ol and gas pollution are negatively inpacting
our air, water and health, but rural communities, tribal
communities, children and even our elderly are
especially at risk. | think there's around 130, 000 New
Mexi cans that live within about a half mle of oil and
gas devel opnent, including communities of color in the
Bl POC community, which disproportionately inpact them
with climate change and air pollution.

Leaks due to equi prent mal function and | ack of
mai nt enance account for about 70 percent of oil and gas
i ndustry's em ssions statewide. | am encouraged by the
in fact that |eading producers at the federal and state
| evel are standing up to support firmregul ations that

cut pollution and nmethane and protect our comunities.
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This will ensure that New Mexico's regulations |ead the
nation, which is also inportant when the EPA considers
federal rules.
Setting strong rules at the state |evel sets a
good bar for forthcom ng federal nethane rules that can
hel p protect New Mexi cans, even fromstates |ike Texas

whose regul ations are Iimted. New Mexico can |ead and
show the nation how to protect our air, water and
heal t h.

We'd like to conmend the NVED once again for
putting forward a strong proposal. | would propose
adding three critical inprovenents that the EIB should
make to protect communities and address nmj or sources of
pol | uti on.

One, 1'd like to see nore protections to those
living closest to devel opnent by requiring nore frequent
i nspections to find and fix | eaks.

Nunber two, that we ensure strong requirenents
for operators to control pollution during the conpletion
of an oil and gas well, as well as when they redevel op
t hese wells.

And finally, three, strengthen requirenents to
cut pollution frompneumatic controllers that are used

in oil and gas production.

Many of these em ssion | eaks are avoi dabl e,
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and we can avoid many of the serious health problens
that many in our frontline conmmunities are facing,
especially those in the BIPOC communities. Em ssions
fromoil and gas operations can take toxic, even deadly
gases |i ke hydrogen sulfide, toluene, xylene and
benzene.

Met hane | eaks al so rel ease volatile organic
conpounds, which can al so be building blocks for many of
t he ozone pollution that we're really concerned wth,
whi ch can al so harm our respiratory system trigger
asthma attacks and worsen enphysensa.

| speak to you today not only as an el ected
official, but also as a voice for our youth that is
asking us to do nore to protect our environnment and
heal t h.

Thank you once again for the work that you're
doing and giving nme this opportunity to speak.

HEARI NG OFFI CER ORTH: What'd | just do?

Thank you, Senator.

Excuse ne.

Let ne go to George G eenlee.

| don't see M. Greenlee by nane. | think
saw a call-in user.

Caller 13, please tell us your nane.

Caller 137
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Al right. That's the only call-in user.

"Il nove, then, to Elizabeth Otega, see if
Ms. Otega is on the platform
No.
And then Lori Walters.
Oh, | see Ms. Wilters.
Ms. Walters, can you hear ne?
M5. WALTERS: Yes, | can.
Can you hear me?
HEARI NG OFFI CER ORTH: Yes. | can hear you
clearly.
| f you woul d pl ease spell your nane.
M5. WALTERS: It's L-OR1, and ny | ast nane
is WA L-T-E-R S
HEARI NG OFFI CER ORTH:  Thank you.
And rai se your right hand.
Do you swear or affirmto tell the truth?
M5. WALTERS: Yes, nmm'am
HEARI NG OFFI CER ORTH:  Thank you.
LORI VWALTERS
havi ng been first duly sworn or affirmed, gave
public comment as foll ows:
PUBLI C COMVENT
HEARI NG OFFI CER ORTH: 1'Ill start your five

m nut es now.
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M5. WALTERS: (Ckay. Thank you agai n.

My nane is Lori Walters, and | work for a
smal | conpany called San Juan Resources, whose nmain
operations are |located in New Mexi co.

And ny background is |I've been working in the
financial accounting side of oil and gas for over 25
years.

| " m speaki ng here today to provide a vi ewpoi nt
froma small business perspective and US citizen of the
current regul ati ons on nethane em ssions. | am
concerned that additional admnistrative burden will
have a major inpact on small business and may ultimtely
put many oil -- small oil and gas operators in a
situation where they may need to prematurely plug and
abandon wel|ls due to regul ations or costly equi pnent
upgrades and additional adm nistrative and reporting
requirenments.

According to the New Mexi co Tax Research
Institute, production -- oil production could drop by
13 percent, and natural gas production could drop by
23 percent. This would greatly inpact New Mexico
budgets with decreased revenue and increase unenpl oynent
for oil field workers.

Every citizen wants a clean environnent, and |

think the US does a pretty good job of keeping a clean
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environnment in the US. These type of mandates in New
Mexi co and the US do not even consider the nethane

em ssions from foreign devel oping countries |ike China
and Russia. Since foreign countries manufacture many of
our products used in the USwith Iimted environnental
regul ations, the USis in effect transferring their
consunmed net hane em ssions to foreign countries.

This is really a US consunption problem US
manuf acturers |like oil and gas conpanies are at a huge
di sadvant age conpared to these foreign conpanies since
the US conpanies are required to install costly
equi pnent and i npl enent additional regulation
procedures. There is an ultimte price that wll be
paid by the US consuner, primarily the |lower and m ddle

class, with higher oil and gas prices and dependence on

foreign countries for critical energy supply.
As a parent, | want ny children to do better
than me. | would guess that's the Anerican dream | am

deeply concerned these type of mandates and the rising
US debt will ultimately cripple this Arerican dream

| would |ike to conclude as an enpl oyee of a
smal | business. The snmall business exenption is
critical in any final rule. Larger businesses can

i npl enent certain regulations nore readily because they

can purchase equipnment in large quantities, potentially
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di scount ed under a contract. Large businesses can hire

addi tional personnel to help in reporting such nandates.

For a bis -- for a small business who operate
under conservative budgets, these type of mandates could
ultimately cripple their business nodel.

Smal | businesses are so critical to the US and
New Mexi co econom es that a crippling of these
busi nesses coul d have far-reachi ng devastating
consequence to the econony as a whole. Small businesses
are like the small cells in the human body. Each cel
supports the body as a whole, just as small businesses
support the general overall econony.

On a personal note, | have seen snall
business -- the small business | work at support ne
while | was sick with cancer. Although small businesses
are exenpt under the mandates when it cones to famly
| eave, ny conpany did everything they could to support
me during this time. This is what small business do.
They support their enployees, and they support their
| ocal economi es.

| nstead of the |ocal government issuing
burdeni ng regul ations on small business, it's time for
governnents |i ke New Mexico to support snmall business
and its citizens who work for these conpanies. | feel

the Anerican dreamis at stake.
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That's all | have to say.
Thank you.
HEARI NG OFFI CER ORTH. Thank you, Ms. Walters.
We go now to Shell ey Mann-Lev.
| have unnuted you
M5. MANN- LEV: Thank you so much
My nane is Shelley Mann-Lev.
Can you hear ne?
HEARI NG OFFI CER ORTH:  Hold on. Hold on.
Wul d you spell your name, please.
M5. MANN-LEV: Sure. Shelley, S-HE-L-L-E-Y,
M A- doubl e- N- hyphen- L- E- V-as-i n-Vi ctor.
HEARI NG OFFI CER ORTH: Thank you.
And raise your right hand.
Do you swear or affirmto tell the truth?
M5. MANN-LEV: | do.
HEARI NG OFFI CER ORTH:  Thank you.
SHELLEY MAN- LEV
havi ng been first duly sworn or affirmed, gave
public conment as foll ows:
PUBLI C COMVENT
HEARI NG OFFI CER ORTH: I'Ill start your five
m nut es now.
M5. MANN- LEV: Thank you so nuch.

And thank you so nuch to the Environnmenta
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| mprovenrent Board who is considering this testinony and
maki ng these inportant deci sions.

My nanme is Shelley Mann-Lev, and | have the
honor and privilege of serving as the president of the
New Mexi co Public Health Association. The m ssion of
the New Mexico Public Health Association is to pronote
public health practice, policies and systens that
support health equity in New Mexi co.

We have over 500 nenbers, public health
practitioners and students, who are all deeply conmtted
in their work and education lives to supporting the
wel | -being of all New Mexicans and to address
disparities, health equity issues that negatively inpact
t hose who are nost vul nerabl e and underresourced.

The issues at stake here, ozone, pollution,
nmet hane em ssions, deeply, deeply inpact our comrunities
and inpact health equity in New Mexico. | know you've
heard many statistics and that you are all aware of, you
know, the |arge nunbers of New Mexi cans who are directly
i npacted, and, of course, why you are present here and
doing this work, that we are dealing with em ssions and
conpounds that have both i medi ate health i npacts and
| ong-term heal th i npacts for everyone.

Those communities that are nost i mredi ately

i npacted, the children and elderly and comunities of
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col or, bl ack, indigenous, Hispanic, Latinx
comunities -- many people in those comunities already
are suffering fromthose health inpacts, and we have got
to as a state, as a nation, as a world do what --
everything that we can to mnimze those harnful inpacts
and protect the well-being and health of those who are
nost vul nerabl e.

Ozone, met hane em ssions -- we know t hat
nmet hane in particular has one of the strongest inpacts
on global climte change, the gl obal clinmate emergency
that we find ourselves in today.

| want to again, as one of the other people
who testified, speak to and appreciate the work that's
been done by Governor Lujan Gi sham and the New Mexi co
Envi ronnental Departnent and urge that we take this
critical opportunity to do all that we can in terns of
our rules and regul ations to reduce the mgjor sources of
pollution and to add in the three things |I've heard you
mention just before, as well.

To protect those living closest to devel opnent
by requiring nore frequent inspections to find and fix
| eaks. Rules that don't have inspections aren't
necessarily followed. It's difficult to change
| ong- st andi ng behavi ors and practices, and so we need

both inspections and enforcenent to ensure that the
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And finally, the third area, opportunity to
strengthen the current requirenents is to cut pollution
from pneurmatic controllers that are used in oil and gas
production. These devices are the second | argest source
of oil and gas methane em ssions in New Mexico, and we
need to in New Mexico for the Environnent Departnent to
requi re conpanies to inspect these pneumatics for |eaks
and accelerate the tineline to retrofit equi pnent with
zero bleed or zero em ssion pneumatic controllers.

As a dedicated public health professional who
has spent decades in New Mexico caring for the
wel | -being of children in particular and all New
Mexi cans, | know firsthand how nuch our communities have
suffered fromair pollution and climate change.

| want to thank you again for considering how
we can provide even stronger |eadership for our state
and for our country, especially for those who are nost
vul ner abl e.

Thank you so rmuch for your attention.

9/29/2021 EIB Ozone Hearing
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rules that we adopt will, in fact, be inplenented.
The second area is to ensure that strong
requi renents are in place for all operators. It needs
to be an equitable playing field to control pollution
during the conpletion of an oil or gas well, as well as
when they redevel op an existing well.
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HEARI NG OFFI CER ORTH: Thank you very much
Ms. Mann- Lev.
"1l look for Patricia Stern next.
| don't see Patricia Stern.
Jonat han Sena. Excuse nme. Jonathan Sena.
M. Sena, |'ve unnuted you.
Can you hear ne?
M5. SENA: Yes, Ms. Oth.
Thank you so rmuch for your tinme.
HEARI NG OFFI CER ORTH:  Thank you.
| f you would spell your nane, please.
M5. SENA: Yes, ma'am Jonat han,
J-ON-A-T-H AN, Sena, SENA
HEARI NG OFFI CER ORTH: Thank you.
And if you would raise your right hand.
Do you swear or affirmto tell the truth?
M5. SENA: Yes, ma'am | do.
HEARI NG OFFI CER ORTH:  Thank you.
JONATHAN SENA
havi ng been first duly sworn or affirmed, gave
public conment as foll ows:
PUBLI C COMVENT
HEARI NG OFFI CER ORTH: 1'Ill start your five
m nut es now.

M5. SENA: Thank you, Chair.
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And | want to thank the Menbers of the Board
for this tine. W appreciate your |eadership and your
due diligence in this process.

Again ny nane is Jonathan Sena, and | live in
Hobbs, New Mexico. |[|'ma youth pastor at a |ocal church
and a county comm ssioner here in Lea County.

| was born and raised in New Mexico, and | am
nati ve New Mexican on ny father's side. M famly has
lived and worked in New Mexico for generations,
literally hundreds of years. New Mexico is nmy hone.

The oil and gas industry provides ne through
our funding from parishioners at church and to the
county. It provides for ny famly and provides for ne.
And I'"'mso grateful for that. And it provides for so
many people in Lea County and throughout New Mexico
directly and in ny case indirectly.

The oil and gas industry pays for the roads
that | use to drive ny daughter, Gavila, to preschoo
during the day, and it pays for the parks where | take
her to play. The oil and gas industry pays for the
di verse police officers, firefighters, county deputi es,
EMS staff nmenbers who serve to keep ny famly safe every
day.

The i ndustry supports education, supports

first responders and supports health care in our
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comunity. The industry is filled with people who --

who want to work hard, are used to good, solid, |eve
regul ations. They want to do it right. And | -- that's
what | see. And | see that the oil and gas industry
provi des jobs for every denographic of our community,
especially the Latino comunity.

Qur people are hard workers and are grat ef ul
for the good salaries they receive fromthe oil and gas
industry. This in turn provides tax dollars for other
j obs, other fornms of econom c devel opnent in our
comunity.

In Lea County we do not have the nountains and
rivers that are available in other parts of New Mexi co.
What we do have is extraordi nary people, and we have
al so the support of the oil and gas industry to provide
jobs, tax dollars to support teachers and police
officers and firefighters. The oil and gas industry
hel ps us to build schools and parks and opportunities
for our famlies to nove from poverty to
sel f-sufficiency through good jobs.

Now, | ook, | genuinely believe that our state
can have fair rules while still reducing em ssions and
continuing to strengthen our state's biggest and nobst
successful industry. It's inportant to get feedback

fromoil and gas producers.
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Look, we don't want uni ntended consequences
i ke shutting -- shutting in significant production
vol unmes or even putting small producers out of business.
These uni nt ended consequences can harm m nority-owned
smal | busi ness owners, people who are ny friends and
famly menbers and people | go to church with

O 1 and natural gas production is a najor part
of the foundation for our state's econony, and | believe
it's critical that the state rules permit the oil and
gas industry to continue to grow, create jobs for
famlies, to attract investnment and to provide critical
funds for our state budget, public schools, while
absolutely still making sure our famlies are safe.

The oil and gas industry is proactively
working to limt em ssions of nmethane and ot her
greenhouse gases. Producers are investing. | see it.
Producers are investing in new technol ogy and equi pnent
and adopting the | eading best practices in different
oper at i ons.

And | believe that flexible regulatory
approaches recogni ze and encourage this adoption in this
type of developnent in regard to creative solutions to
reduce em ssions.

So I want to thank you so nuch for giving nme

the opportunity to speak today. | appreciate your tine.
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| appreciate your |eadership and your service to the

State of New Mexi co.

Thank you so nuch.

HEARI NG OFFI CER ORTH: Thank you, Conm ssi oner
Sena.

Let's see. W'Il go next to Jesse Barnes.

|"ve unnuted you

Can you hear ne?

MR. BARNES: Yes. Yes.

HEARI NG OFFI CER ORTH: Ch. Terrific.

Hello. If you would spell your name, please.

MR. BARNES: J-E-S-S-E B-A-R N-E-S.

HEARI NG OFFI CER ORTH: Thank you.

And raise your right hand.

Do you swear or affirmto tell the truth?

MR. BARNES: | do.

HEARI NG OFFI CER ORTH:  Thank you.

JESSE BARNES
havi ng been first duly sworn or affirmed, gave
public conment as foll ows:
PUBLI C COMVENT

HEARI NG OFFI CER ORTH: I'Ill start your five
m nut es now.

MR. BARNES: Thank you for this opportunity.

My nane is Jesse Barnes. |I'ma famly
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nmedi ci ne physician currently based in Al buquerque, and
|'ve spent the last 14 years working all around New
Mexi co, providing primary care.

For the last three years, |'ve been a nenber
of a new group called Primary Care Advocates for Healthy
Communities, along with a couple dozen of ny fell ow
primary care providers also with experience working al
around New Mexico. W started the group because we have
di scovered in the course of our work that there are
i ssues nuch | arger than what we can address during our
clinical visits with patients that have a huge inpact on
t heir heal th.

Qobviously, the quality of air that people
breathe in comunities around New Mexico is one of those
i ssues. The science is clear. The nedical science is
not debatable. Poor air quality worsens di seases such
as asthma, COPD, enphysema and bronchitis, and has a
very real inpact on our conmunities.

It tends to target the nost vul nerabl e nenbers
of our conmmunities, children who suffer fromreactive
ai rway di sease and asthma, elders who have di seases |ike
COPD, and it tends to target people of color, who are
di sproportionately affected by the |ocation of these
industries that pollute our air quality.

The Anmerican Lung Association has given three
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New Mexi co counties an F grade for ozone pollution this

year. Qur communities should not have to choose between
econom ¢ devel opnent and health. Responsible
regul ations are necessary to ensure that every New
Mexican is able to breathe healthy air and that industry
does not pollute our air quality and damage the health
of New Mexi cans.

|"mvery grateful to the Governor and the New
Mexi co Environnmental |nprovenment Department for taking
this issue seriously.

| don't want to repeat in depth what Senat or
Pope and ot hers have already nentioned, but we call for
continuing strong regulations and identify three areas
whi ch we think that these regul ati ons need to be
strengthened. That includes protecting frontline
communities by requiring nore frequent inspections,
ensuring protection during well conpletion and when
redevel opi ng existing wells, and strengtheni ng
requi renents to cut pollution fromthe pneumatic
controllers.

Thank you for your tine.

HEARI NG OFFI CER ORTH. Thank you, Dr. Barnes.

| wll go, then, to Sanders More who reached
out through chat. Let ne see here.

|"ve unnuted you

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8
9/29/2021 EIB Ozone Hearing

2511
Can you hear ne?

Hel | 0?

Sanders Mbore.

He nmay have stepped away.

Al'l right. | have rechecked for those nanes |
called earlier and don't see themon the platform
Let's see here.

Try unnuting Sanders Mbore one nore tine.

Hel lo. Can you hear ne?

No. [It's not working.

Sanders Moore is saying "l cannot unnute
myself on ny end."”

|'ve done what | can on the platform W do
have several nore public comment sessions. So in the
event you're able to rejoin us at 5:00, 9:00, 1:00 or
5: 00 any day, please rejoin us. Thank you.

Al right. Let's return to the technical
case.

M. Hiser?

O M. Katz?

If you'd rejoin us on screen.

M. Hiser, | would ordinarily go to you at
this point for M. Smtherman's testinony or M. Meyer's
testi nony.

MR H SER M. Meyer is not on -- M. Myer
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is not a witness on this issue for us.

HEARI NG OFFI CER ORTH:  Ckay.

MR H SER | think all we have is
M. Sm therman.

HEARI NG OFFI CER ORTH: Al right.

And are you ready to present M. Smthernan,
or will we be com ng back?

MR HSER | think it would be better if we
canme back, if that's okay.

HEARI NG OFFI CER ORTH: All right. That's

fine.

So let's go to -- should we go to Davis, then,
for | PANM?

MR. ROSE: Madam Hearing O ficer, | don't
bel i eve -- excuse ne. | don't believe we have any

testinmony on this issue. M. Davis testified as to the
application of LDAR to facilities yesterday in
connection with that testinmony. So | don't think we had
any testinmony directly with LDAR itself.

HEARI NG OFFI CER ORTH.  All right. Thank you.

So | believe we go to M. Hol derman.

We're obviously --

MR, JANOCE: Madam Hearing Oficer, we're -- |
ampolicing up M. Holderman right now. He was down the

hal | on another phone call. W -- we -- we anticipated

2512
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there being two nore wtnesses between us and them but
if you bear wwth nme for a nmonent, | think we can get
M. Hol derman over here.

HEARI NG OFFI CER ORTH: Thank you.

M5. SHEEHAN: Madam Hearing O ficer, while
we're waiting for M. Holderman, if it's okay with you
| could go ahead and present M. Copel and.

HEARI NG OFFI CER ORTH: Al right.

How do you feel about that, M. Janoe?

MS. SHEEHAN: It shouldn't take nore than one

m nut e.

HEARI NG OFFICER ORTH: I'mall in favor,
Ms. Sheehan.

M5. SHEEHAN:. Thank you, Madam Heari ng
Oficer.

M. Cope --

HEARI NG OFFI CER ORTH: Al right.

M5. SHEEHAN. M. Copeland's direct witten
prefiled testinony, which is GCA Exhibit 15, addressed
the GCA's proposed nodest anmendnments to the Departnent's
default nonitoring requirements as set forth in the
Departnent's May 6th version of the rule at
Section 116C (1)(e). Since that time, NVED has
addressed the GCA's concerns with its provision in NVED

Rebuttal Exhibit 23.
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G ven this cooperation and in an effort to
streamine this proceeding, if parties or Board Menbers
have questions for M. Copeland, he's available to
answer those. Oherwise, the GCAis satisfied with the
adm ssion of M. Copeland's resune and testinony, GCA
Exhibits 15 and 16 respectively, into the record as
support for Section 116C as set forth in NMED Rebutt al
Exhi bit 23.

HEARI NG OFFI CER ORTH. Wow. Thank you very
much, Ms. Sheehan.

Let ne pause a nonent in the event any party
would like to turn on their canera for questions of
M. Copel and.

Not seei ng anyone.

Board Menbers, please wave a hand if you think
you woul d have a questi on.

No.

Al'l right. Thank you very much, M. Sheehan.
| think we're going to nove along, then. Thank you.

M5. SHEEHAN. Thank you, Madam Heari ng
Oficer.

HEARI NG OFFI CER ORTH: Let's see if M. Janoe
got ahold of M. Holderman. Oherw se, we could take
Ms. Nol ting next.

MR JANCE: Let's nove forward with
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Ms. Nolting. M. Holderman is finishing up what he

needed to finish up and shoul d be about five or 10 nore

m nut es.

HEARI NG OFFI CER ORTH. All right. Thank you,
M. Janoe.

Ms. Qutierrez and -- let's see.

M5. GUTIERREZ: | believe Ms. Nolting is

ready, as well.
HEARI NG OFFI CER ORTH: | believe | nade her a
panel i st.
There you are.
M5. CGUTI ERREZ: There she is.
HEARI NG OFFI CER ORTH: Go ahead.
MS. GUTI ERREZ: Thank you.
LESLI E NOLTI NG
(Relating to Topic Order 27)
havi ng been first duly sworn or affirned, was
exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MS. QGUTI ERREZ:
MS. GUTI ERREZ: Madam Hearing O ficer, could
you pl ease give nme screen share perm ssions?
See if | can inprove ny ability to do this
this tine.

kay. Are we |ooking at a slide deck?
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Great. Thank you.

Ana CQutierrez with Hogan Lovells on behal f of
Ki nder Mbr gan.

This is testinony relating to equi pnent | eaks,
and this relates to Kinder Mdrgan's direct technical
testinmony at Exhibit 7, as well as Exhibit 15.

Q Ms. Nolting, as your qualifications have
al ready been presented to the Board, can you pl ease
i ntroduce yourself for the record?

A Yes. M nane is Leslie Nolting, and | am an
EHS nmanager at Kinder Mrgan, focusing on air permtting
and conpl i ance.

Q Thank you.

And did you submt witten direct technica
testinmony at Exhibit 7 and rebuttal technical testinony
at Exhibit 15 regarding | eak detection?

A Yes.

Q Do you have any changes to that testinony?
And if not, do you adopt that testinony in full today?

A | have no changes to ny testinony, and yes, |
adopt it in full.

Q Thank you.

Coul d you pl ease sunmarize for the Board your
testinmony regarding | eak detection and Ki nder Myrgan's

particul ar request for the Board' s consideration.
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A. Yes.

Good afternoon, Madam Hearing O ficer, Madam
Chair and Menbers of the Board.

Thank you again for the opportunity to speak
wi th you.

As you have heard fromthe Departnent, Kinder
Morgan and EDF engaged in the issue of |eak detection.
As a result of that engagenent to understand each
party's -- and to understand each party's priorities,

Ki nder Morgan and EDF propose a joint proposal for |eak
detection at transm ssion conpressor stations.

| will be brief because, as NMED testified, we
understand that the Departnment plans to incorporate this
joint proposal to an updated red-line, and we have heard
no objections from other parties.

Under the joint proposal, transm ssion
conpressor station operators would have two alternative
conpliance options. They could either conduct quarterly
nmonitoring, or they could conply with federal New Source
Performance Standards with an inportant caveat. In
order to take advantage of this second conpliance
option, the federal standards -- the federal standards
must be at |east as stringent as the version of the NSPS
Quad Ca in effect on the effective date of Part 50,

which is quarterly.
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The priority purpose for the joint proposal is

t wof ol d.

First, to ensure operators are inspecting
stations at an appropriately regular frequency, in
particul ar here considering that the fugitive VOC
em ssions at transm ssion conpressor stations are very
| ow.

And second, to elimnate the unnecessary
chal | enges associated with conplying with a state LDAR
program and a separate and conpeting federal LDAR
program

"' mgoing to nove through a few slides rather
qui ckly, but | can answer any questions after if there
is any follow up.

This slide breaks down the em ssions profile
of one of our stations. The key point here is that
while the station on the whol e exceeds the VOC PTE
t hreshol ds proposed in the original NVED proposal,
requiring nonthly LDAR, the fugitive em ssions conponent
of that total, which is what we would i nspect for at
| eak -- during LDAR surveys, are typically below -- well
bel ow one ton per year facility-w de.

Because of this extrenely | ow VOC profile,
nonthly nonitoring breaks down to approximately $17, 400

per ton of VOC reduced, which is sinply not cost
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effective.

The second key goal of the joint proposal is
to avoi d unnecessary overlap in conpetition with federal
| eak detection progranms. It is extrenmely resource
intensive with no em ssions benefit to manage conpli ance
with two | eak detection prograns with different
requirenents.

This chart shows just a few of the conpeting
obl i gati ons between the state and federal program

Wth that, we believe that the joint proposal
bet ween Ki nder Morgan and EDF as shown on the screen is
reasonabl e, and we ask the Board to adopt it.

Q Thank you, M. Nolting.

Does that conclude your summary of direct and
rebuttal testinony on this topic?

A Yes.

Q And in the spirit of streamlining this
hearing, we're going to just quickly nove through
surrebuttal, as well.

As for surrebuttal, Ms. Nolting, did EDF
present data and calculations in their rebuttal
testinony at Exhibit JJJ related to the potenti al
em ssions they estimated fromtransm ssi on conpressor
stations resulting frominspections |ess frequently than

nont hl y?
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A Yes.

Q And specifically did EDF assert that accepting
t he changes proposed by NMOGA and Ki nder Morgan
originally for sem annual and quarterly | eak detection
at conpressor stations and gathering and boosting
instead of quarterly and nonthly would result in up to
8,400 additional tons of VOC em ssions per year released
and up to 34,000 additional tons of nethane em ssions
per year rel eased?

A It -- yes. That's correct.

Q And al t hough Ki nder Mbrgan worked closely with
EDF to develop this joint proposal, do you agree with
the cal cul ati ons and assunptions related to transm ssion
conpressor stations?

A No, we do not. There were just sone basic
assunptions that were -- | don't believe were correct.
Usi ng a nore reasonabl e set of assunptions, if
transm ssi on conpressor stations conducted quarterly or
sem annual |eak detection instead of nmonthly or
quarterly, the differential between the two sets of
frequencies would only result in an additional
approximately 6.5 tons per year of uncontrolled VOC
em ssions released fromtransm ssi on conpressor
stations.

To be clear, we remain supportive of the joint

2520
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proposal between Ki nder Morgan and EDF, and we
appreci ate EDF' s engagenent on this inportant issue.
However, for purposes of the record, we do feel it's
inportant to state that Kinder Mrgan does not agree
wi th the assunptions and the calculations reflected in
EDF' s Exhibit JJJ.

And while | have prepared slides and tal king
points to offer nore detail on our specific concerns
with EDF's analysis, in the interest of tinme, | wll
refer the Board to ny slide deck on this topic, and am
happy to answer any questions you have regardi ng our
concerns with EDF' s analysis on this issue.

MS. GUTI ERREZ: Thank you, M. Nolting.

And | offer Ms. Nolting for cross-exam nation
and questi ons.

HEARI NG OFFI CER ORTH: Thank you, Ms. Nolting
and Ms. Cutierrez.

Parties, if you have questions of M. Nolting,
pl ease turn on your canera.

"' m not seeing anyone.

l"mgoing to turn to the Board for their
guesti ons.

Wiile I"'mdoing that, if you're an attendee on
this platformand have a question, please reach out

t hrough chat.
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Madam Chair, do you have questions of

Ms. Nol ting?

CHAI R SU NA:  Thank you, Madam Heari ng
Oficer.

| don't have any questions, but | just want to
say, you know, thank you to both parties, EDF and to
Ki nder Mrgan, even though we have sonme dispute, if you
will, debate over the nunbers, base nunbers, that you
could cone to a resolution on | anguage. So | appreciate
that. Thank you.

HEARI NG OFFI CER ORTH:  Thank you.

Vice-Chair Trujillo Davis.

VICE-CHAIR TRUJILLO DAVIS: | don't have any
questions at this tinme, but 1'd also like to thank
Ms. Nolting for the testinony that she submtted.

And that's it. Thank you.

HEARI NG OFFI CER ORTH:  Thank you.

Menber Bitzer?

MEMBER BI TZER: No questions. Thank you.

HEARI NG OFFI CER ORTH: Menber Garci a?

MEMBER GARCI A: (Shakes head.)

HEARI NG OFFI CER ORTH: No questi ons.

And Menber Honker .

MEMBER HONKER: No questi ons.

HEARI NG OFFI CER ORTH: Wl |, thank you very
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much.

| don't imagine there's any need for redirect,
Ms. Cutierrez.

MS. GUTI ERREZ: Thank you.

HEARI NG OFFI CER ORTH. Thank you, bot h.

M5. NOLTING Thank you

HEARI NG OFFI CER ORTH: | see M. Janoe on the
screen.

M. Janoe, do we have M. Hol der man?

MR. JANOCE: W are ready to go, Madam Heari ng
Oficer.

HEARI NG OFFI CER ORTH:  Terrific.

Have himturn on his canera -- oh, no. He's
sitting next to you, isn't he?

MR. JANOCE: We're the swap-out team | --
wish | could get the technology fixed, |I honestly do.

HEARI NG OFFI CER ORTH: It's not bad. [It's not
bad.

MR. JANOCE: We have tried literally
ever yt hi ng.

HEARI NG OFFI CER ORTH: No. It's fine.

Go ahead.

MR, JANOE: Madam Hearing O ficer, Madam
Chair, Menbers of the Board, M. Holderman wll be

speaki ng on the equi pnent |eak and fugitive em ssions

2523
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program today, three areas that M. Hol derman wl |
cover. First, proposal for exclusions on lowemtting
facilities; second, provisions on the allowance of
alternative nonitoring; and third, provisions on

nmoni toring in occupied areas.

Mich of this has been addressed in a joint
proposal that was provided by Oxy and the ENGOs that has
been submtted to the Board, as well, will be covered
both in M. Holdernman's testinony, as well as in
testimony of other of the environnmentalists.

So |l will turn it over to M. Hol dernman

DANNY HOLDERVAN
(Relating to Topic Order 27)
havi ng been first duly sworn or affirmed, was
exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR JANCE:

Q M . Hol derman, could you pl ease summari ze your
direct and rebuttal testinony in connection with
Section 116.

A Yes. As | discussed in iy prior testinony,
this is another topic where many, but not all of Oxy
USA' s concerns have been addressed through coordi nation
and open di al ogue with the Departnent and ot her

st akehol ders.
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Al t hough the Departnent has resolved Oxy USA' s
concerns with leak repair requirenents, Oxy USA
continues to believe that the rule should provide
exclusions for lowemtting facilities and include
alternate leak nonitoring nmethods. Oxy USA al so
supports al so additions by EDF and the other ENGOs on
this topic related to occupied areas.

Regarding lowemtting facilities, cost of
conducting |l eak surveys at facilities such as satellite
facilities, injection facilities and wel | head-only
facilities far outweigh the mninmal risk of |eaks at
t hese | ocati ons.

Oxy USA requests that the proposed rul e be
nodi fied to include nodified inspection requirenents for
i nactive well head sites while nmaintaining an exenption
for other facilities with little or no potential for
| eaks. As noted in ny previous testinony, Oxy USA has
proposed definitions for satellite facilities and
tenporarily abandoned wel | head sites, along with an
updat ed definition of wellhead site in Section 7 that
excludes injection well sites and wel | head-only sites.

The Departnent's rebuttal testinony version of
the | anguage filed on Septenber 7 deleted a one-tine
i nspection requirenent for facilities with a potenti al

to emt under two tons per year, as well as a phase-in
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2526
of two years for existing facilities. These would have

hel ped resol ve many of ny concerns. However, the
Departnent has dropped the one-tine inspection

requi renments fromthe Septenber 16th version of the rule
and only retained the two-year phasing.

| encourage the Board to instead either accept
Oxy USA's prior proposals that excluded Iowenmtting
facilities, including wellhead-only sites, or inplenent
a phased-in annual inspection requirenent for
wel | head-only facilities.

Al t hough Oxy USA continues to prefer its
proposal excluding these facilities, using the
Departnent's Septenber 16 proposal as a basis for the
second opi nion, Oxy USA woul d propose that owners or
operators of existing wellhead-only facilities continue
annual inspections of these existing sites beginning two
years after the effective date of this part on the
foll owi ng schedule: 30 percent by January 1st, 2024; an
addi tional 35 percent by January 1st, 2025; and anot her
35 percent by January 1st, 2026.

The second option is consistent with EDF
Clean Air Advocates and Nava's proposals in their
Septenber 19th submttal. Oxy USA also included this
proposal in the Septenber 24th filing.

Turning to alternative nonitoring, Oxy USA
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supports the Departnent's proposal to allow for
alternative leak nonitoring plans in Section 116D, and
al so requests that the Departnent allow for alternative
met hods to be utilized.

As an exanple, Oxy has been conpiling
censor - based technology to electronically capture gas
em ssions, audio data and visual data from/|locations as
an alternative conpliance nmethod to AVO i nspecti ons.
This method has the potential to be a nore cost
effective and accurate form of data capture than
traditional AVOs which can enabl e greater enission
reduction. Alternative technol ogi es have potential to
result in nore rapid identification and response than
AVO i nspecti on

Finally, as noted in ny rebuttal testinony,
Oxy USA is al so supportive of additional nonitoring
obligation for wellhead sites within 1,000 feet of an
occupi ed area as requested by EDF, Clean Air Advocates
and NAVA. Oxy USA woul d incorporate this approach with
the foll owi ng updates:

First, that a definition of occupied area that
covers a building or structure used as a pl ace of
residency rather than designed for use as a pl ace of
resi dency.

Second, a description of the process to
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neasure the thousand-foot distance.

And finally, a tineline for owners and
operators to eval uate whet her any occupi ed areas are
within 1,000 feet of a facility.

EDF, Clean Air Advocates and NAVA have
i ncluded these clarifications in their filings, and we
appreci ate and support their changes, for this proposal
is workable for Oxy USA's New Mexico operations with

nodi fications discussed. | can't speak for whether it's
feasible for every basin or for other operators in the
state. | can only speak to Oxy's individual
(unintelligible and/or inaudible).

HEARI NG OFFI CER ORTH: M. Hol derman, |'m
sorry to interrupt here.

You may have nentioned it, but what exhibit
were you referring to?

MR JANCE: M. Holderman's two exhibits are
Oxy USA Exhi bit Nunber 2, which is his direct testinony,
and Oxy rebuttal Exhibit Nunber 2, which is his rebuttal
t esti nony.

In addition, we had made a separate filing,
i ke Kinder Morgan and EDF, on the 24th that included
al ternative proposed | anguage. Additionally,

envi ronnental NGOs have al so submtted a sim |l ar

one- pager type submttal (unintelligible/and or
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i naudi bl ). Those have not been entered as exhibits.

HEARI NG OFFI CER ORTH: Thank you. | think
t hat was some of the confusion that the -- not -- not
bad confusion, just sone of this is exhibits, and sone
of it is filings. Thank you.

MR. JANCE: And we present M. Hol derman for
Cross-exam nati on.

HEARI NG OFFI CER ORTH:  All right. Thank you.

Let nme ask if there are parties with questions
of M. Holderman. Please turn on your carmera.

| see M. Hiser.

CROSS- EXAM NATI ON
BY MR HI SER
Q Good afternoon, M. Hol der man.
A Good afternoon.
Q |"mEric Hiser. |I'mrepresenting the New
Mexico G| and Gas Associ ati on.

And | wanted to touch on an aspect of your
testinmony that you just gave as reflects a change in the
wordi ng of this agreement with Oxy and a nunber of the
envi ronnent al nongover nnent al organi zati ons.

And in that change in the agreenent, you
agreed to change places that are used for residency from
those that are designed for residency; is that correct?

A That's our proposal. Yes.
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2530
Q And when Oxy is making that change, what

frequency of review are you anticipating that Oxy woul d
be undertaking to -- that there would be no use of an
area for residency within 1,000 feet of any of its
areas? Because can't that change dependi ng on whet her

sonebody sets up a tent or sonmething like that in that

area?

A Yeah. | -- | believe we asked for annually
to -- to review

Q So you're thinking an annual review  Ckay.

A | guess | -- | guess I'Il -- 1I'"Il say that we

asked for a tineline to be able to go evaluate those
areas and that we would confirmany areas identified
annual |y hadn't changed st at us.

Q Ckay.

And so is it your vision that this is one tine

or annual or evergreen, | guess?

A | -- 1 nmean, it would have to be evergreen.
But once you've identified them and you' re doing the
i nspections, at that point it's up to you if you believe
that they have -- they changed status to go do that, or
you continue with the inspections. But yes. That's
what we (unintelligible and/or inaudible).

Q And in Oxy's experience, because you're, you

know, obviously, a well respected technical operator in
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person potentially nove within that thousand feet from
when you di scovered it to how long would it take you to
actually put that programup and have it avail abl e?

A W would -- we would ask for 60 to 90 days,
I"d -- | think woul d be our standard approach.

MR. H SER. Ckay. Thank you --

MR. HOLDERMAN:. Dependi ng on the circumnstance.

MR. H SER. Thank you very rmuch
M. Holderman. That's -- that's helpful just to
understand. Appreciate it.

HEARI NG OFFI CER ORTH: Thank you.

Q her parties with questions of M. Hol derman?
Pl ease turn on your screen.

"Il turn now to the Board for their
guesti ons.

Waile I'"'mdoing that, if you' re an attendee on
this platformwi th a question, please reach out through
chat .

EXAM NATI ON
BY THE BQOARD

HEARI NG OFFI CER ORTH. Madam Chair, any

questions of M. Hol der man?

CHAIR SU NA:  Madam Chair, | don't have any

9/29/2021 EIB Ozone Hearing
2531
this space -- how long does it take you to set up an
LDAR program for a facility that would have one of -- a
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guesti ons.

HEARI NG OFFI CER ORTH: Thank you.

Vice-Chair Trujillo Davis?

VI CE-CHAIR TRUJILLO DAVIS: Yes. | have a
couple, and actually | thought M. Hol derman woul d be
t he best person to answer -- one of the best people to
answer these question. They kind of canme up in sone
earlier testinony.

So | was curious about your LDAR program and
not necessarily specifically Oxy's, because | doubt you
want to speak on that. You m ght want to speak
general i zed for nobst operators.

But would you -- would you say that nobst
operators have an LDAR programthat they carry out
for -- for all their facilities?

MR. HOLDERMAN: Actually, I -- | guess | nade
every attenpt to not try to speak for every operator and
only speak to Oxy's.

What | can say is that we do. And so -- so
in-- inreferencing our ability to react when -- when
said 60 to 90 days, that enconpasses the fact that we do
al ready have an LDAR program for nost of our |arge
facilities. So we are nerely bolting onto an existing
program Starting from scratch woul d, obviously, take

nor e.
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VICE-CHAIR TRUJILLO DAVIS: And in that LDAR

program do you have a --

MR, HOLDERVMAN: | guess | -- sorry. | wll --
| guess | will say in so much that operators -- | guess
| can generalize this. In so nuch as operators have

equi pnent at facilities built in a tinme frane that Quad
Ca applies to them then they should have an LDAR
program al ready established, just sonething to neet that
requirenent. So that's a generalization | can nake.

VI CE- CHAI R TRUJI LLO DAVIS: That's a hel pful
one. Thank you.

And so in that programdo you grade it on |ike
a pass or fail rate? |Is that how you woul d | ook at
the --

MR. HOLDERMAN:. The way -- the way -- the way
we execute our programis, | guess, twofold, and I'IIl --
"1l happily speak to it.

For Quad Oa, we follow the requirenments of
Quad Ca to capture because that's the -- the technical
basis for -- for our voluntary LDAR program W -- we
go out and inspect a site. It is -- it is pass/fail.
There's not a -- there's -- the things are either
| eaking or not. |If we identify |eaks, then we neasure
how | ong we -- we get them prepared, and we go do a

second cl oseout in order to make sure that we have no
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| eaks until the next -- next tine we show up.

VI CE- CHAI R TRUJI LLO DAVIS: Do you set |ike
internal conpany netrics for -- to inprove your pass or
fail rate? Do you -- basically, are you | ooking back at

your own performance with that progranf

MR. HOLDERMAN. | -- | guess | would say we
do. | don't want to overstate the -- the maturity of
our LDAR program And so we -- | would -- | would
characterize it that we're -- we have gat hered enough

information to know the frequency that we need to go out
there, so that we're not doing tests that we don't
capture anything repeatedly.

| don't know that we've built up enough at it
to be able to extend, you know -- to say that we need
definitiveness, that -- that -- that we've inproved our

PM program for |leaks at this point in tine. That would

be ideal. That's the route that we're going. But we're
still -- we're still on that path.
So that -- that's why | say we're -- we're

currently nostly on a quarterly inspection basis for our
large facilities, simlar to what's -- (unintelligible
and/ or i naudi bl e).
VI CE- CHAIR TRUJI LLO DAVI S: (Gkay. Thank you
And what | was kind of driving at with that

was -- or trying to understand was, you know, we hear a
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| ot about LDAR progranms, we hear a | ot about, you know,
putting these inspection prograns into practice, and
since the Quad Ca LDAR is already in practice, | wanted
to know nore about how that was progressing and if it
was evolving within the conpanies to -- to inprove or if
t hey were kind of status quo.

And so | thank you for answering those
guestions for ne. And if you have any nore to add to
that, I'd appreciate it.

MR. HOLDERMAN. |I'mtrying to think if | do or
not .

| don't think I could definitively say that --
that LDAR has caused our -- the failure rate of the
equi pnent to go dowmn. | nean, it doesn't fundanentally
even touch the equipnment. You know what | nean?

And so to the extent that you can use LDAR to
change the way that you service the equipnment, to
identify where we talk -- we've heard a lot inthe -- in
the testinony that you have these increnental bad actors
conpared to, you know, nobst equipnment. The degree to
where we can find the service situations or things where
those bad actors are, LDARis -- is great for -- for
driving down our |eak rate.

But really it's a tool for us to identify

where we need to do the work and drive down the -- the
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em ssion rate. LDARisn't -- like | said, it isn't
fundanental |y touching anything. 1It's just telling you
where -- where your problens are and where you need to

get people to fix (unintelligible and/or inaudible).

VI CE- CHAIR TRUJI LLO DAVI S: Thank you. |
think that was a really enlightening explanation. So
t hank you.

| don't have any nore questions.

HEARI NG OFFI CER ORTH:  Thank you.

Menber Bitzer?

MEMBER Bl TZER: No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you.

Menber Garci a?

MEMBER GARCI A: No questions. Thank you.

HEARI NG OFFI CER ORTH: Menber Honker.

MEMBER HONKER:  No questions. Thank you.

HEARI NG OFFI CER ORTH:  Thank you.

M. Janoe, did any of the questioning -- does
it pronpt followup with M. Hol derman for you?

MR. JANCE: Nothing further, Madam Heari ng
Oficer.

HEARI NG OFFI CER ORTH: Al right.

Well, thank you very nmuch, M. Hol derman and
M. Janoe.

| believe now we turn to EDF
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Ms. Paranhos?

MS. PARANHOS: Thank you so nmuch, Madam
Hearing O ficer.

El i zabet h Paranhos here on behal f of EDF

Wth ne today is Dr. David Lyon, who we heard
fromyesterday, Ms. Hillary Hull and also Dr. Tammy
Thonmpson, who we heard froma few days ago on the ozone
phot ochem cal nodel i ng.

Qur first witness is going to be Dr. Lyon.

DAVI D LYON
(Relating to Topic Order 27)
havi ng been first duly sworn or affirned, was
exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MS. PARANHCS:

M5. PARANHOS: | think he is with us. So as
long as he's been turned into a presenter, he should pop
up here any nonent.

MR. LYON. Hello. Can you hear nme?

MS. PARANHOS: Yes, we can. Thanks, David.

Madam Hearing O ficer, do you need to swear
Dr. Lyon in again?

HEARI NG OFFI CER ORTH:  No. He remai ns under
oat h.

M5. PARANHOS: Okay. Perfect. Thank you.
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Q Dr. Lyon, you submtted direct and rebutta

testinony on behalf of EDF with respect to Section 116,
equi pnent | eaks; is that correct?

A Yes.

Q And do you have any corrections to that
testi nony?

A Yes, | do.

Q So --

HEARI NG OFFI CER ORTH: Can we get exhi bit
nunmber s?

|"msorry to interrupt.

MS. PARANHOS: Absolutely. So Dr. Lyon's
rebuttal testinmony is XX, and we just filed an anendnent
to that. That's EDF Exhibit XXa. His direct testinony
is EDF Exhibit RR And he will be discussing all of the
exhi bits, sone of which were di scussed yesterday, but
t hose again would be Exhibit -- EDF Exhibit A, C D E
F, G H I, J, KL, M N O @Q RR YY, ZZ and AAA

And | would nbve to admt those exhibits

subj ect to the outstanding objection that we will be
heari ng about, | think, later today or tonorrow, as
wel | .

HEARI NG OFFI CER ORTH: Yes. Thank you.
They're adm tted subject to that objection.

M5. PARANHOS: Thank you.
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(Exhibits EDF XXa, A, C, D, E, F, G H I, K

Q@ RR YY and ZZ admtted into evidence.)

Q (BY M5. PARANHOS) Dr. Lyon, could you pl ease
sunmmari ze your opinions in your direct testinony
regardi ng EDF' s LDAR proposal that requires additional
i nspections at well sites | ocated near occupied pl aces
such as school s, homes and pl aygrounds?

A Yes. EDF in conjunction with Clean Air
Advocates, Oxy USA and the Center for Civic Policy, NAVA
Educati on Project propose to require operators with
wel | head sites --

HEARI NG OFFI CER ORTH: Dr. Lyon, I'msorry to
i nterrupt you.

I f you would start again and speak nuch nore
slowy.

MR LYON: Yes. Yes.

EDF in conjunction with Cean Air Advocates,
Oxy USA, the Center for G vic Policy and NAVA Educati on
Project propose to require operators with well head sites
| ocated within 1,000 feet of occupied places such as
school s, pl aygrounds and hones i nspect such facilities
nmore frequently than otherwi se would be required by
NVED s proposal

Specifically, operators would be required to

inspect well sites within 1,000 feet of occupi ed places
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quarterly if such well sites have the potential to emt

| ess than five tons of VOCs. For well sites within this
boundary that have the potential to emt five tinmes per
year VOCs, we reconmmend nonthly inspections. W refer
to this as the LDAR proximty proposal.

This proposal will help protect frontline
conmuni ties from excess em ssions while al so hel ping New
Mexi co avoi d ozone nonattai nnent for a nore serious
ozone nonattai nment designati on.

Q And what is your opinion of NMOGA' s proposa
to reduce the inspection frequency proposed by NVED for
well sites that have a potential to emt of less than 10
tons per year of VOCs?

A | strongly disagree with this proposal. The
calculation of a well pad's potential to emt is
estimated primarily based on a well pad's oil and gas
producti on.

The scientific studies have shown, including
a -- one conducted in New Mexico Perm an as early as --
as recent as 2018, show that there's a weak relationship
bet ween wel |l pad enissions and production and that
| ow- producing wells can emt substantial amounts of VOC
em ssions, sonetines in excess of the potential to emt

due to mal functions such as stuck separator dunp val ves

t hat cause abnormally high em ssions.
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Frequent inspections with instrunments such as
optical gas inmaging caneras are necessary to mtigate
em ssions fromthese | ow produci ng wells.

Q Thank you, Dr. Lyon.

And coul d you descri be EDF studies of
em ssions fromoil and gas operations that you have
participated in that took place in New Mexico?

A Yes. And at this point I'd like to share some

sli des.
So if you can pl ease give nme perm ssion.
THE REPORTER: While that's happening, |'m
going to ask you to still speak slower, please.

MR LYON. (Ckay.

Yes. So I'll be tal king about some of EDF' s
research since 2018, sone studies that were published in
peer-reviewed journals and particularly EDF s project
since late 2019, the Perm anMAP proj ect.

So I'mgoing to share sone slides now Let's
see.

One second. Too many PDFs up

Can you see those slides?

M5. PARANHCS: W can.

2

LYON: G eat.
One second. Apologies. Let ne share the PDF

i nstead. The Power Poi nt.
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Apol ogies for that. Hopefully now you can see
t he slides.

MS. PARANHOS: W can.

MR LYON. So I'll be tal ki ng about
Envi ronnent al Defense Fund's Perm an Met hane Anal ysi s
Project, which is a research project, a canpaign in the
Permi an Basin of New Mexico and Texas, that coll aborates
with leading scientists to assess em ssions of nethane
and VOCs and facilitate mtigation of those eni ssions.

This project uses multiple measurenent
approaches in the Perm an and has been ongoi ng since
|ate 2019 and is continuing to go on. W actually have
aircraft in the Perm an today neasuring em ssions. And
"Il talk in detail about sone of the approaches that
have been used and what we learned. So I'll be tal king
about several neasurenent approaches being used to
guantify em ssions of nethane, other pollutants.

There is aerial mass bal ance and renote
sensing by Scientific Aviation and Carbon Mapper,
t ower - based estimates of regional em ssions by
Pennsyl vania State University, vehicle-based site-Ievel
estimates of well pad em ssions by the University of
Wom ng, and then helicopter-based optical gas inmaging
surveys by Leak Surveys, |ncorporated.

And all of this data is publicly avail able on
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Per mi anMVAP. or g.

So the first data I'll be tal king about is
estimates of the total nethane em ssions in the Perm an
Basi n.

So the study Zhang et al., 2020 used data from
the satellite-based TROPOM instrument to quantify
nmet hane em ssions in the Perm an and found t hat
em ssions were 2.9 mllion netric tons per year, which
is equivalent to 3.7 percent of the natural gas
production. So higher than national averages -- the
nati onal averages are nuch hi gher than EPA esti mates.

For Perm anMAP, EDF partnered with Scientific
Avi ation and Penn State University to conme up with
aircraft- and tower-based estimtes of nethane em ssions
si nce about March, 2020.

So what we found is that in early 2020
em ssions were about 3 percent of production, pretty
simlar to the earlier study. And then what we found
was that when oil price crashed in April, 2020, the
em ssions dropped to about 2 percent of production due
to the drastic decrease in new well production and a
decrease in gas flaring. But the em ssions quickly
rebounded and have since then be -- have been about
3 percent and above.

So really denonstrating that by using these
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nmeasur enent approaches we find that the total em ssions

The next data I'Il be tal king about are
site-level neasurenents perfornmed by a vehicle using an
EPA- devel oped approach, O her Test Method 33A. So we
partnered with scientists at the University of Wom ng,
and they used their Mbile Research Laboratory on
firstly neasurenents in 2018 and then | ater doing
measurements in 2020.

So this data I'mtal king about is fromtheir
2018 neasurenents and are published in the paper of
Robertson et al., 2020. |In this paper what they did is
they used this vehicle driving doww nd of 71 sites,
wel |l pads in the New Mexico Perm an, and quantified
their emssions with an approach that can detect very
low | evel s of em ssions in addition to high em ssions.

So what they found was that nethane em ssions
were about five to nine tines higher than estinmates
based on the EPA National Em ssions Inventory and about
10 times higher than based on the G eenhouse Gas
Reporting Program

One interesting finding is that the
wel | head-only sites did tend to have nmuch | ower
em ssions than the conplex sites, but they still did

have em ssions. So we think that this supports phasing

are much higher than estimates by EPA and -- and others.
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in the inspections of these well head-only sites.

The next approach |I'll talk about are aeri al
and satellite detections of |arge em ssions, sonetines
call ed super-emtters.

So there's several approaches that have been
used recently, including NASA s Jet Propul sion
Laboratory in the University of Arizona have flown their
vehicle called -- their aircraft called Carbon Mpper,
whi ch uses renote sensing to quantify |arge em ssions
fromsources that are about -- that are over about 200
tons per year of emi ssions. So these are very |arge
em ssi ons sources.

And as you can see on the left, they can
actually image the plunme of the em ssions so you could
see exactly which site images are comng from and often
you can even see the equipnent it's comng fromsuch as
a tank or an unlit flare.

And additionally, a recent paper,

I rakul i s-Loitxate et al., 2021, used three satellites to
guantify even |arger em ssions greater than -- | think
it's 4,000 tons per year, using satellites, and found
over 30 of these really large sources in the Perm an.

And so all this data is very recent, and we
actually have -- the next slide will show that -- that

we, EDF, has used Carbon Mapper aerial surveys to survey
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the Perm an, including the New Mexico portion, this

August, and the aircraft found nine -- over 900 nethane
pl umes from 500 sources over this 200 tons per year.
And many of the plumes had em ssions detected over
mul ti pl e surveys throughout two weeks, and -- and many
of themare also -- were the sanme sources that were
emtting in 2019.

And -- but -- but also, a lot of sources were
very intermttent. So you find high em ssions during
one survey, but they were gone the next survey, show ng
really that you need frequent inspections to find these
|l arge emtters.

And also, I'll point out that the em ssions
were detected froma diversity of sites, including well
pads, conpressors, pipelines and processing plants,
and -- and gathering conpressor stations are one of the
| ar gest sources, contributing about 20 percent of
em Ssi ons.

Next data I'Il talk about is helicopter-based
optical gas imaging, which is -- you can use to -- to
visualize the normally invisible hydrocarbons including
VOCs and net hane.

So we partnered with Leak Surveys,
| ncorporated. This is a contractor that's been doing

Od inspections for over 10 years. They -- they have
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wor ked for several people, including NMED and EPA,
doing -- doing inspections. And we've had themfly in
the Perm an on multiple surveys, looking for unlit
flares and other problens that we see here on the right.
So this is showwng a flare at a processing plant that
shoul d be conbusting the VOCs and net hane, but i nstead
it"s unlit and venting all the gas to the atnosphere.

So we performed over five surveys in the
Permian. W actually have the helicopter flying right
now, doi ng sonme nore surveys. And we found consistently
that about 5 percent of flares are unlit and venting and
anot her 5 percent have issues, such as you can see a
hydrocarbon slip, indicating that's not burning the
em ssions properly.

So we estimate that the conbustion
efficiency -- the overall combustion efficiency of these
mal functioning flares is no better than 93 percent
conpared to the 98 percent estimated by EPA and that
these flares contribute over 10 percent of the total
em ssions, showing that it's really inportant to nake
sure flares are nmintained well and inspect ed.

So that's all the slides | have.

MS. PARANHOS: Thank you so nuch, Dr. Lyon.

Q And do the findings fromthe Perm anVAP

studi es correspond to findings fromother studies that
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you' ve been involved in in other basins in the US?
A Yes. So the findings of -- in the Perm an,
they have a lot of consistencies with -- with the rest
of the US. But | will say the Perman is -- is really

the extrenme. The Perm an has sone of the highest
em ssions encountered in -- in the US, but the patterns
are generally the sane.

So sone of these really comon findings are --
one is that em ssions occur across the supply chain,
including in transm ssion and conpression and | ocal
distribution, but really the | argest sources of
em ssions are upstream particularly well pads and
gat hering stations.

Second is that -- that em ssions al ways have
what's call ed skewed distribution. So that if you rank
em ssions, if you rank sources or sites by their
em ssions, the top 5 to 10 percent highest emtting
sources or sites account for over half of the total
em ssions. And we find this is true no matter what kind
of sites or sources you |l ook at, at sone of these
super-emtters.

But the issue is these super-enmtters often
are intermttent and may occur for a day or hours or

even mnutes, and -- and they can occur at all sites.

So it's critical that sites are inspected to really find
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t hese super-emtting sites.

Addi tionally, another finding is that the
traditional em ssion inventory approaches used by -- by
EPA, NMED and operators, including for things |ike the
EPA G eenhouse Gas Reporting Program tend to greatly
underestimate em ssions. And this is because they rely
on em ssion factors and engi neering equations that are
ei ther based on a very limted nunber of neasurenents or
assume things are working correctly.

So they may assune that -- that a flare is
conmbusting the em ssions at 98 percent, but if the flare

isunlit, it's conbusting it at O percent. So the

inventory often don't account for these -- these --
what's really going on in the field. Soit's -- it's
wise -- it's critical that you use neasurenents to

estimate em ssions.

So a paper published in the Journal of Science
in 2018, Alvarez et al., was a neta-anal ysis summary, a
| ot of the EDF and other studies, that we tried to cone
up with the best estimate of the US oil and gas mnet hane
em ssions, so included over 24 coll aborating scientists.
And what we found was that em ssions in the US in 2015
were 13 mllion netric tons of nethane, that's about
2.3 percent of natural gas production, and it's about

70 percent higher than the EPA greenhouse gas
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inventory's current estinmate.

And -- and really it's because of these
super-emtters that -- that these inventory approaches
are really underestimati ng em ssions and then al so
underestimating the benefits that can be gai ned by
mtigating those em ssions.

Q Thank you, Dr. Lyon.

And you' ve touched on sone of this already,
but | suppose the question is why is it significant that
nmeasured em ssions, as you found in the Perm an Basin,
are higher than those estimted by inventories in
particular for this rul emaki ng?

A Yes. Because since the rul emaki ng anal yses
that are based on these bottom up approaches, so they --
t hey underestinmate both the total em ssions, they
underestimate the mtigation, and then therefore they
underestimate the benefits that can be gai ned by
reduci ng the em ssi ons.

Q Terrific. Thank you.

So turning nowto the topic of cost
ef fectiveness, your rebuttal testinony stated that NVED
did not overestinmate the pollution reductions that can
be achi eved t hrough LDAR

Coul d you pl ease explain the basis for that

opi ni on?
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A Yes. So | reviewed ERG s estimate of em ssion

reductions to result fromthe inplenmentation of NVED s
proposed LDAR rules. So ERG estimates that the

approxi mately 24,000 well sites in New Mexico subject to
t he proposed LDAR requirements emt 7,131 tons of VOC
that can be reduced by frequent inspections. And this
is a gross underestimate of the pollution emtted from
New Mexico well sites that can be mtigated by frequent

i nstrument - based | eak -- |eak inspections if you use

t hese neasurenent - based studies to estinmate the

em ssi ons.

So as noted in ny testinony, the paper
Robertson et al., 2020, used 2018 vehicl e-based data
from71 sites in the Perman and found that the average
em ssi ons were about 37 tons of nethane per year,
equi valent to about 11 tons of VOC per year, based on
the WRAP i nventory's average gas conposition, and that
extrapol ates to over 260,000 tons of VOC emtted per
year from New Mexico Perm an well pads, so much -- rnuch
hi gher than official estimtes.

And ot her studies suggest that -- that this
estimate actually is quite | ow, because the Robertson,
et al. study used vehicles that would mss a lot of the
el evated sources. So things like an unlit flare, the

em ssion plunme would actually pass over the vehicle and
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not be included. So -- so we think it's actually a
conservative estimate.

And also to that, NMOGA asserts that New
Mexico facilities have | ess potential equipnment |eak
em ssions than EPA's nodel plant that ERG used to nodel
t he reductions associated with NVED s LDAR proposal. So
NMOGA bases this assertion on reports operators submt
to EPA's Greenhouse Gas Reporting Program and according
to these reports, New Mexico facilities have | ess pieces
of equi pnment and conponents and potential to emt than
2016 CTG nodel pl ants.

But as | noted in ny -- ny testinony, that
these estimates, |ike nodel plants that are based on
bottom up em ssions data, are inaccurate, and that if
you use neasurenent - based approaches you actually conme
to the opposite conclusion of NMOGA and that -- find
that NVED s estimate is an underesti mate of the
em Ssi ons.

Q Thank you. Thank you, Dr. Lyon.

And if NVED s estimate of the em ssions that
can be reduced by frequent instrunent-based inspections
is an underestimate -- underestimte, does that al so
mean that NMED s estimate of the reductions that can be
achi eved by frequent inspections is an underestimate?

A. Correct.
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Q Thank you.

And could you expound a little bit nore on why
you di sagree with NMOGA's suggestion that well sites
that have a PTE of | ess than 10 tons per year of VQOCs
shoul d be subject to |l ess frequent, specifically annual,
i nstrunent - based i nspecti ons?

A Yes. Because as | explained, the -- there's
really a poor relationship between production and
em ssions, and the -- the PTE, the potential to emt, is
primarily based on -- on the production, often the oi
production going to the tanks. But those are really
i naccurate reflections of the em ssions fromthose
sites.

So although it -- over a few studies that
really show how that -- that marginal wells, which tend
to have a | ow cal cul ated potential to emt, can actually
have quite high em ssions.

So the first study, Deighton et al., 2020,
sunmari zed direct neasurenents of nethane and VOC
em ssions frommarginal oil and gas wells, fromthe very
mar gi nal wells that were producing | ess than one barrel
of oil equivalent per day. | believe the -- the
definition nationally is for 15 barrels of oil. So
t hese are the nost margi nal wells.

So neasured these wells in the Appal achi an
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Basin in Southeastern Chio and found that they were a

di sproportionate source of nethane and VOC em ssi ons.

So these wells only accounted for about -- only
accounted for 0.2 percent of oil and 0.4 percent of gas
production produced in the US in a year, but they
estimate they account for 11 percent of the upstream
nmet hane em ssions. So it's a really negligible
contribution of production but a substantial fraction of
em Ssi ons.

Omara et al., 2018, is a neta-anal ysis study
of well pad em ssions fromeight basins that al so finds
that marginal wells are a | arge contri butor of
em ssions. So the researchers obtained site-|evel
met hane em ssions, primarily collected wth the sane
approach as University of Wom ng, fromover 1,000
natural gas production sites throughout the US, and a
net hane -- and | ooked at the characteristics of these
wel | s and em ssions profile by production.

So they categorized wells by category,

i ncl udi ng based on the gas production, and found that
the low -- the |l ow natural gas production sites that
wer e producing | ess than 100, 000 cubic feet per day of
natural gas accounted for 85 percent of the total nunber
of sites in the study and nearly two-thirds of the total

met hane eni ssi ons.
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found to be venting as a result of fallen trees on the
wel | heads.

Simlarly, Omra et al. reported rusted or
corroded well casings, field piping, regulators, valves
or neters, and identified a few of these decrepit
conponents as substantial sources of |eaks at the
| ow- production sites. So these avoi dabl e net hane
em ssions typically are not well represented in the
traditional inventory calculations, and that is one of
the | arge reasons that there's been di screpancies
bet ween these inventory-based estimtes and nmeasurenent
st udi es.

So the studies |I've discussed here really
indicate that |ow production wells are a
di sproportionate source of nethane eni ssions nationally
and in the Perman. For exanple -- yeah. So really
it's essential that these wells are inspected to find
t hese em ssions and reduce them

Q Thank you, Dr. Lyon.

9/29/2021 EIB Ozone Hearing
2555
Al so, many studies have identified that poor
mai ntenance is a driver of observed nethane | eakage at
mar gi nal sites. For exanple, Deighton et al. found that
the state of mai ntenance of these wells was poor and
sonme sites were in a state of disrepair, with rusty well
shafts, broken valves, et cetera, while others were
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You nentioned the nethane em ssions that were

st udi ed.

Is it true that nmethane is a conponent of
natural gas and VOCs are al so a conponent of natura
gas?

A Yes. So nethane is a primary constituent of
natural gas, but it often includes VOCs and sonetines
hazardous air pollutants including benzene. So the EDF
studi es have generally focused on net hane em ssi ons, but
since the VOCs and hazardous air pollutants are
co-emtted with the nethane, | believe that these
studies -- the sane findings would apply to these other
pol | ut ants.

Q Thank you.

And is it correct that EDF actually conpiled a
met hane-specific inventory for New Mexico, that then we
converted that inventory to VOCs for purposes of this
rul emaki ng?

A Yes.

Q Thank you.

Turning now to sone of the testinony we heard
earlier today from M. Hol der man

As M. Hol derman nenti oned, EDF did propose
jointly wwth Oxy that |ow producing facilities or --

sorry -- lowemtting facilities should either not be

Albuquerque Court Reporting Service, LLC
(505) 806-1202



(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8
9/29/2021

EIB Ozone Hearing

i nspected at all as part of LDAR or should be inspected
very infrequently.

Do we agree that inactive wells, tenporarily
abandoned wel |l s and wel | head-only sites should be
subject to less frequent or no inspections as we have
jointly proposed?

A Yes. So these sites can have em ssions, but
they tend to nuch | ess frequently have at |arge
emssions. So | think it's reasonable to have |less --
have them phased in and have a -- yeah, to have -- and
we agree that they could be exenpt from-- from LDAR

Q G eat.

And just to clarify, did we propose to exenpt
satellite facilities, injection well heads and
tenporarily abandoned sites fromthe instrunent-based
LDAR?

A Yes. W did propose to exenpt satellite
facilities, injection wellhead sites and tenporarily
abandoned wel | head sites.

Q And coul d you describe the joint proposal for
LDAR with respect to inactive well head sites?

A Yes. We propose that operators inspect these
wel | head sites that becone inactive after the rul es take
ef fect no sooner than 30 days after the site becones

i nactive. And subsequently, we propose annual
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i nspections of wellhead sites, and this is because the

inactive wells can | eak, however they are not as |ikely
to leak as nmuch or as frequently as actively producing
wel l's.

Q Thank you.

And then with respect to well head-only sites
as has been proposed by EDF and Oxy, can you pl ease
sumari ze what the proposal is with respect to
i nstrunent - based | eak detection?

A Yes. W propose to require phase-in of the
annual inspection requirenents for well head-only sites
as follow So for existing wellhead-only facilities,
annual inspections shall be conpleted on the follow ng
schedul e: 30 percent by January 1st, 2024; 65 percent
by January 1st, 2025; and 100 percent by January 1st,
2026.

Q Thank you, Dr. Lyon.

And for the benefit of the Board, that
particul ar proposal was part of our joint notice of
second revised amendnents which we filed on
Sept enber 19t h.

And that concludes Dr. Lyon's summary of his
direct and rebuttal. W do have sonme surrebuttal if |
may proceed with that at this tine.

HEARI NG OFFI CER ORTH:  Yes, pl ease.
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Q (BY M5. PARANHOS) Dr. Lyon, we heard earlier
in the proceeding that the New Mexico G| Conservation
Commi ssion venting and flaring rule and its AVO
requi renents reduce the need for frequent
i nstrumnent - based i nspecti ons.

Do you agree?

A No, | do not agree.

So | do not think that AVOis a substitute for
i nstrument - based nmet hods. AVO can occasi onal | y detect
em ssions, particularly large em ssions, but it's highly
dependent on both the kind of skill and attention of the
operator and the conditions in the environnent,
including things like the wind and what's -- you know,
are there other sources nearby that are allowed to nmake
it difficult to hear or see em ssions.

So | think that there's been people in
i ndustry that have -- have made simlar things,
including there's been testinony from Ji m Bol ander
during the OCC rul emaki ng | ast January that -- that
agreed with this point. So | can bring up his
testinmony. W are wanting to -- his sunmary was that
LDAR is not neant to be a robust -- a robust inspection
and repair and reporting requirenent, and that this is
not a | eak detection and repair program because we

know -- we know that's out of our | ane.
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Q Thank you, Dr. Lyon.

And so just to clarify, you were just quoting,
and it mght actually be helpful to pull that up on your
screen if you're able to, testinony from Ji m Bol ander,
who was an O | Conservation Division consultant during
t he New Mexico G| Conservation Conm ssion rul emaki ng
| ast January; is that correct?

A Yes, that's correct.

| can share it briefly, | think.

MR. CURTIS: Real quick for our benefit, is --
is this in the record at this point?

M5. PARANHOS: This is not. W have not
submtted this. This is part of our surrebutta
testi nony.

HEARI NG OFFI CER ORTH: Go ahead.

MR CURTIS: Well, | think it may be
appropriate at this point to object on the basis of
unfair surprise. W -- if we did receive this
information, it wouldn't have been until yesterday, and
this | ooks quite extensive.

HEARI NG OFFI CER ORTH: Ms. Paranhos?

M5. PARANHOS: So this is surrebuttal. W
honestly don't think it, A, should be surprising, since
this was public testinony that was provided in January.

This is directly responsive to NMOGA' s argunent that
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frequent nonthly or weekly AVO i nspections basically

reduce the need to have frequent instrunent-based
i nspections as the Departnent has proposed.

And so the only point we're trying to nmake
here is that the New Mexico G| Conservation Comm ssion
rul e does not require |leak detection and repair, it only
requires AVO, and their own consultant specifically
stated that AVOis not in any way a substitute for |eak
detection and repair.

HEARI NG OFFI CER ORTH: M. Hiser?

MR CURTIS: This is M. Curtis.

| don't believe that there's any statenent in
the record to the effect that the OCD rule requires an
LDAR program such as O@ and Method 21, and so it's
unclear to the extent it's trying to rebut that that
there's a statenent in the record as a basis for that
rebuttal .

Beyond that, it would seem nore appropriate
that this statenent should be nade on the strength of
the witness' own experience and testinony as opposed to
hearsay that we have not had access to up until now.

HEARI NG OFFI CER ORTH: | think the way to
proceed at this point will be, M. Paranhos, for
M. Lyon to refer to the testinony subject to the

objection and we will weigh that later. But |I don't
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want to get bogged down in the -- in the argunent just
ri ght now.
Go ahead.

MR. LYON. Go ahead and share? Ckay.

M5. PARANHOS: Thank you, Madam Heari ng
Oficer.

MR LYON: Okay. Yes. | think -- Elizabeth,
| believe this is the correct part, right? Let me know
if I should go up a bit.

M5. PARANHOS: Yes. Maybe just go up to the
very top so -- yeah. Stop

MR, LYON. (Unintelligible and/or inaudible.)

M5. PARANHOS: Yeah. There you go.

Q Sointhis -- in this testinony, Dr. Lyon, is
M. Bol ander discussing the difference between AVO
i nspections, which are sensory-based i nspections, and
i nstrunent - based i nspections, which we tend to call LDAR
or |leak detection and repair?

A Yes.

Q Thank you.

And if you could just show the highlighted
portion, | think this is the nost inportant part. This
is M. Bolander hinself -- that's perfect right there --
sinply providing his opinion as to whether or not the

OCC AVO requirenents are or are not LDAR
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Ch, and, M. Lyon, in -- Dr. Lyon, in your

opi ni on, based on your own know edge, | think you have
al ready stated that you do not believe AVOis as
reliable in detecting | eaks as instrunent-based
i nspecti ons.

Is that an accurate summary of your testinony?

That is correct.

Thank you so much

| don't have any further questions for
Dr. Lyon.

HEARI NG OFFI CER ORTH:  Thank you.

| see M. Rose on the screen.

M. Rose, do you have questions of Dr. Lyon?

MR. ROSE: No questions of Dr. Lyon
specifically, but in response to the question earlier by
M. Curtis, it wasn't clear whether this -- the OCD
test -- or the OCC testinony that was being shown is
going to be offered as an exhibit in this proceeding.

And if it is, it seenms to ne that it needs to
i nclude the entire question and answer for context,
because what we're seeing and what was shown on the
screen is an excerpt fromthat testinony. It didn't
show the question that was being asked or the response
that was -- that this is directed to. So the Board

can't gauge the probity of that evidence w thout | ooking

Albuquerque Court Reporting Service, LLC
(505) 806-1202



Volume 8
9/29/2021 EIB Ozone Hearing

(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

at the nore conplete statenent.

So we would ask that if it's going to be
offered it be offered inits -- that question and
answer, if there are nore questions and answers rel ated
to that, that they be offered in their entirety.

HEARI NG OFFI CER ORTH: Thank you, M. Rose.

Ms. Paranhos, | think that's a good point. |If
you woul d, pl ease, make your proffer just a little nore
t han that one page.

M5. PARANHOS: Absol utely.

HEARI NG OFFI CER ORTH:  Al'l right.

| see M. Curtis on the screen.

MR, CURTIS. Yes, Madam Hearing O ficer. Just
a few questions for Dr. Lyon.

CROSS- EXAM NATI ON
BY MR CURTI S:
Q Good afternoon

| appreciate you being with us today.

| wanted to talk a little bit about sone of
the studies that you referred to, and in particul ar
wanted to ask you a few questions about Exhibit F, which
is entitled New Mexico Perm an Basin Measured Wl | Pad
Met hane Emi ssions Are a Factor of 5-9 Tinmes H gher Than
U S. EPA Estimates.

So in the study the authors, which as |
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under stand i ncluded yourself, used a nmethod referred to

as O her Test Method or OTM 33A; is that correct?

A That's correct, yes.

Q And I'"mgoing to butcher this as a
nont echni cal person, but essentially it describes the
met hod as you -- you conduct rapid wind and net hane m X
and -- mxing ratio directions over a m ni mum 20-m nute
period. So basically you' re parking a vehicle with a
probe that's downw nd of a well site, and you're
collecting data for a few m nutes.

A Yes.

Q s that fair? Ckay.

And so in that study you -- you indicate that
there are 71 facility nmeasurenents relied upon; is that
correct?

A Yes.

Q And you categorized the results -- those 71
measurenents into two categories, and ny understandi ng
is basically there were 42 neasurenents that you
referred to as OTM 33A neasurenents, and then you have
21 -- 29 that you refer to as bel ow detection limt
neasur enent s.

And -- and ny question is did you apply a
nonzero value to those values that were neasured at

bel ow detection limt?
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A Yes. | believe the study did apply half of
the detection limt to those sites, which was
0.04 kil ogranms per hour. So that's going to be,
think, less than a ton per year.

Q So in fact, there were no em ssions neasured
for the -- for 29 out of the 71 measurements that are a
part of the study?

A Correct. For those five there was em ssions
bel ow the detection limt.

Q Ckay.

You al so indicated that for sone of these
measurenents the evaluation was only conducted for
approximately five mnutes as opposed to 20 mnutes; is
that correct?

A Oh, for that study the bel ow detection limt
sites were only nonitored for five mnutes. So if -- if
el evat ed nmet hane was detected, they waited the entire 20
to 30 mnutes to neasure em ssions, but if they did not
see el evated nethane, for the speed of the project to
try to get as many sites as possible, they -- they
decided the site was bel ow detection limt.

Q Ckay.

So let's assune that each of the nmeasurenents
were the results of a 20-m nute observation. W've --

you' ve indicated that -- that that's not the case, sone
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of themwere only for five mnutes. But let's just
assune for the sake of argunent that they were all 20
m nut es.

And so that -- that gives us -- in order to
quantify the total neasurenent tinme, we would sinply
multiply 71 by 20 minutes; is that right?

A The em ssions were reported in kil ograns per
hour. So you could nultiply by 8,760 if you wanted to
estimate annual em ssions.

Q What |'mtrying to understand is how nuch
actual nonitoring data formed the basis for the study.

And so conservatively we have 71 neasurenents
at 20 m nutes api ece, correct?

A Yes.

Q And that's approximtely -- we'll say 1,420
m nutes | ess than 24 hours total ?

A Um hum

Q Ckay.

And so you're taking each neasurenent which
| asts at nobst 20 minutes, and you're extrapolating it to
determ ne an annual em ssion rate which is 8,760 hours,
correct?

A Yes.

Q And then on a larger scale, you' re taking | ess

than 24 hours of data to project the em ssions for the
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entire Perm an Basin --

A W --

Q -- on an annual basis?

A We use the 24 hours to estimate em ssions for
a year, assumng that the two weeks of those
nmeasurenents was representative of the year

Q And you did that for the entire Perm an Basin
right?

A No. Just the New Mexico portion of the
Per m an.

Q Just the New Mexico portion. Ckay.

And how much woul d you say you covered
geographically in New Mexico in conducting this study?
What percentage of -- of geographic space was this --
was this accounting for?

A Less than 1 percent.
Q Thank you.

So in your testinony you spoke quite a bit
about the inadequacy of sonme of the em ssion estinmation
nmet hodol ogi es used by the greenhouse gas reporting
inventory that EPA collects. And so it sounds like
you're generally famliar with the procedures that are
used to estimate em ssions in that context.

A Yes.

Q And you nentioned sonme things |ike mass
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bal ance engi neering equations, em ssion factors that are

based on neasurenent data for EPA or other studies; is
that correct?

A Yes.

Q And do you have a sense for how many hours of
nmeasur enent data underlies those em ssion factors or
em ssions estimation nethodol ogi es on any gi ven year
across the Perm an Basin?

A It depends which factor you're tal king about.
Sone of the emi ssion factors used in the EPA G eenhouse
Gas Reporting Program are based on, | believe, |ess than
20 neasurenents collected in 1990s. Sone of those were
actually collected for different facility types as
they' re being used for em ssion factors.

Q So let's ook at this globally. Right?
Because we want to conpare apples to apples. So the
apple that we're conparing is the 24 hours of
nmeasur enent that was conducted in your study. The other
apple we're conparing is all of the data collected by
all of the owners and operators for the entire year in
t he Perm an Basi n.

What -- what does the hour conparison | ook
i ke?
A "' m not sure what you're tal king about. |If

you nean the hours that people are entering nunbers in a
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spreadsheet, yes, there's nore | abor that goes into the
em ssion i nventory approach, that being they're using
fl awed assunptions so that they're not actually
estimating the em ssions. So | think you can't conpare
hours there.

Q Let's take, for exanple, neasurenents on the
inlets of devices.

Aren't we neasuring flow in that instance?
Aren't we nmeasuring VOC concentrations?

A Yes. Those are good neasurenents, but they're
not used very often, except for transmission facilities
do -- are required to use neasurenents for the reporting
program But for nost production sources, they're not
usi ng nmeasurenents.

Q But you woul d agree that there are quite a bit
of facility-specific site measurenents that underlie
the -- the greenhouse gas reporting nunbers that are
reported?

A Only for very limted em ssion sources in a
limted nunmber of segnments. So nostly transni ssion
reci procating conpressor and centrifugal conpressor,
sonme of those vent em ssions are neasurenments. There
are sone approaches |like well conpletions with unloading
that operators are given the option of using

measurenents, but to nmy know edge, less than 1 percent
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of operators actually use measurenent approaches.

Q So let's turn to the em ssion factors that
are -- are commonly used in the greenhouse gas reporting
cont ext .

Wuld it surprise you to know t hat many of
t hese em ssion factors statistically include |arge
emtters that were observed during the test phases of
devel opi ng that em ssion factor?

A | f you nmean kind of the -- the earlier GRI
study fromthe 1990s, yes, |I'maware that there are sone
| arge sources in sonme of the factors.

Q Thank you.

And so | want to talk a little bit about your
assertion that em ssions estimates fromyour study
indicate that total nmethane is five to nine tines
greater than what's reported.

Part of the way you cone to that conclusion is
you assune that EPA accounts for 95 percent of em ssions
in the greenhouse gas reporting inventory, correct?

A Yes.

Q And has EPA said that it accounts for
95 percent of em ssions fromeach sector, or is it
sinply said that it accounts for 95 percent fromthe
inventory overall?

A You're right. You're right. That is an issue
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with the paper. | later learned that it's probably nore

like 60 to 70 percent is estimted by the -- the
reporting programfor oil and gas. So | think it would
be probably less than five to nine, but still would be
substantially higher than reporting program based
estimates.

Q Okay. Thank you for that clarification

And is that clarification included in your
testinmony at any point, or is it true that you represent
the assertions of that study are, in fact, accurate,
with respect to five to nine tines?

A | would say that | was citing the
peer-revi ewed paper and have | earned since then that the
assunptions in that peer-reviewed paper naybe coul d be
revised.

Q But aren't you the author of that
peer-revi enwed paper?

A "' mone of the authors. Yes.

Q kay.

So | want to spend just a little bit nore tine
on this concept of conparing the greenhouse gas
reporting inventory.

Isn't it true that this inventory is subject
annually to a peer review, a public review and a revi ew

by an international team of experts?
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geospatial measurenents of air pollution.

And so ny question is do geospati al
measurenents of air pollution tell you anything about
how many conponents a particular type of site m ght
have?

A No.

Q And do geospatial neasurenents indicate the
source of em ssions at a conponent or an equi pnent
| evel ?

A They estimate typically the source of
em ssions at the site |evel.

Q So while these nmethods nmay give you sone
estimate of the overall concentration of pollutant in a
gi ven geographical area, they don't tell you whether
that pollution is coming from (unintelligible and/or
i naudi bl e) controller or sone other piece of equipnment
that has nothing to do with the oil and gas?

A Correct. Most of the approaches cannot

di stingui sh the equi pnent the em ssions are comng from

9/29/2021 EIB Ozone Hearing
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A Yes. They often reviewit.
Q Turning now to sone of your coments specific

to NMOGA' s anal ysi s.

In your rebuttal testinony you question
NMOGA's critique of ERG s nodel plants, and in review ng
this analysis you refer to various studies that rely on
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Q In any of these studies -- and let's -- let's
speak at least with respect to this study we' ve been
focusing on with respect to the five to nine tines
greater nethane em ssions.

s it accurate to say that nost of these
nmeasurenents were conducted during the daytine?

A Yes.

Q And isn't it true that oil and gas operators
general |y perform nai nt enance during the daytinme?

A That's mnmy understandi ng. Yes.

Q And woul dn't that have the effect of biassing
the results high by conducting the neasurenents at a
time that maintenance is nost likely to be occurring?

A Potentially, yes. [|If maintenance was a | arge
source of the em ssions, then it could bias it high on

our annual estimates if we're assum ng that those

daytinme hours are -- are representative of the annual
aver age.
Q Let's see. | wanted to spend a little bit of

time on your discussion of AVGs. And | want to just
correct the record a little bit, because your testinony
seened to inply that NMOGA or sone other party is
advocating that AVOs take the place of Method 21 and Od
nmeasur enment s.

Are you aware that no party is proposing that?
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A "' m not awar e.
Q Have you ever conducted an AVO at an active

oil and gas well site?

A Not an official AVO |'ve been at oil and gas
sites and have heard and seen em ssion sources, but
not -- not as an official AVO inspection

Q And in your testinony with respect to AVGs, |
believe | heard you said that AVOs are good for
detecting large emtters; is that correct?

A Yes. That they are nore -- nore likely to
detect large enmtters.

Q And isn't that the primary concern with
respect to LDAR, is in identifying the large emtters?

A Yes. But | -- obviously, | don't think AVO
can reliably detect those large emtters.

Q And so the proposal where we have a m x of,
say, weekly AVGs with other rigorous Method 21 OQ
nmeasurenents, that represents an appropriate m X,
correct?

A | don't know if Method 21 and AVO together. |
don't think that's an appropriate mx. But | do think
you coul d have an appropriate m x of AVO and ot her
i nstrunent - based i nspections, and including things |ike
OG caneras and aerial surveys that can frequently

detect large emtters.
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Q Ckay.

| think that's all ny questions, M. Lyon.
Thank you. You've been very hel pful.

HEARI NG OFFI CER ORTH. Thank you, M. Curtis
and Dr. Lyon.

W do need a break. Wen we return fromthe
break, | did see M. de Saillan on screen, and now | see
Ms. Fox. Wen we return fromthe break, I wll continue
with Dr. Lyon.

Let's see. Cone back at 3:05, please.

(Proceedings in recess from2:50 p.m to

3:05 p.m)

HEARI NG OFFI CER ORTH: Let's cone back from
t he break, please.

Do we have your counsel handy?

And then | can invite M. de Saillan to offer
hi s questi ons.

Ms. Par anhos?

M5. PARANHOS: Sorry. | was having techni cal
difficulties. | amhere. | amhaving issues with ny
audi o.

HEARI NG OFFI CER ORTH: And if you need to turn
of f your canera, that's fine. | had to turn mne off

this nmorning. So please go ahead and turn it off if you

need to.
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de Saill an?

&

PARANHOS: Can't hear you.

3

DE SAI LLAN: Thank you, Madam Heari ng
Oficer.

Can you hear ne okay?

MR LYON: Yes.

MR. DE SAILLAN. Very good.

CROSS- EXAM NATI ON
BY MR DE SAI LLAN:
Q Good afternoon, Dr. Lyon.

My name is Charles de Saillan. |'m an
attorney representing the New Mexi co Environnental Law
Cent er.

And | just have one very quick clarifying
question for you.

You -- | want to go back to your testinony
earlier about the proposal for enhanced LDAR for sources
that are within a thousand feet of an occupied area.

s it your understanding, Dr. Lyon, that the
New Mexi co Environnental Law Center al so supports that
proposal ?

A Yes.
MR. DE SAILLAN. Ckay. Thank you.
That's all | have.

HEARI NG OFFI CER ORTH:  Al'l right. Thank you
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very much.

Any ot her counsel ?

Ms. Fox.

M5. FOX: Thank you, Madam Hearing O ficer.

CROSS- EXAM NATI ON
BY Ms. FOX:
Q Hell o, Dr. Lyon.

My name is Tannis Fox. |I'mwth Western
Environnental Law Center, and | represent the parties
that we're calling Cean Air Advocates in this
pr oceedi ng.

Thank you very nmuch for your testinony. |
just have a couple of lines of inquiry for you.

And first is, Dr. Lyon, are you famliar with
the testinmony from M. Smtherman on a study on LDAR
that was conducted by the American PetroleumlInstitute

surveying 13 operators?

A Yes.
Q And M. Smtherman said that on average |ess
than two | eaks were found in the -- during that survey

during the initial inspection and | ess than one week --
one | eak on average thereafter.

| s that accurate?

Yes. That's correct.

What is your -- and he uses that study, does
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he not, to inply that | eaks are not so comon and LDAR
is not so efficacious? 1Is that correct?

A That's what he concl uded. Yes.

Q What's your response to that genera
concl usi on?

A Yes. | think using the nunber of |eaks is an
i nappropriate way of estimating em ssions or the
efficacy of LDAR, | think particularly because it's
really the magnitude of the em ssions rather than the
nunber of |eaks. And also, many em ssion sources can be
intermttent. So just because during a follow up survey
there's a small nunber of | eaks does not nean that there
isn't a high potential to emt fromthat site.

Q And -- thank you.

And in your testinony you di scussed studies at
wel | sites and gat hering and boosting stations on
em ssions and | eaks fromthese facilities, correct?

A Yes.

Q And can you please talk a little bit nore
about the em ssions and | eaks that have been detected
and found at gathering and boosting stations?

A Yes. So there have been several recent
studi es that have | ooked at nethane em ssions from
gat hering and boosting stations, including an

EDF- sponsored study for Col orado State University that
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used site-level neasurenents to estinmate gathering
conpressor em ssi ons.

Al so, there's been sone subsequent work by
Col orado State University | ooking at conponent-| evel
em ssions and found that these conpressors can -- can
have | eaks and anomal ous em ssi ons.

And our recent work, including the aerial
surveys by -- by Carbon Mapper, have found that in the
Perm an Basin gathering stations are a
di sproportionately | arge source of eni ssions conpared to
ot her basins, accounting -- with the stations thensel ves
accounting for about 25 percent of the neasured nethane
em ssions from-- fromlarge emtters.

| think sonme of these em ssions nay be permt
em ssions through things |ike inconplete conbustion or
m ght be sone permitted venting, but I think a lot of it
is due to both | eaks and then inefficient operations,
including things like flares that are not properly
bur ned.

So | think particularly what happens in the
Permian is there's maybe pressure issues where sone of
the gathering pipelines are overpressurized, and there
can be anonal ous pressure relief venting fromthese
gathering stations, causing really high em ssions.

So |l think it's critical that -- that the
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sites are maintained well, including making sure they're
operating under -- under proper pressure so you don't
have these |l arge em ssions from-- from gathering

conpressor stations.

Q VWhat are the inplications for the frequency of
LDAR i nspections given those findings?

A Yes. | think the inplications are it's
critical to have frequent LDAR at gathering stations
because they can have anomal ous very hi gh em ssion
events, and a |l ot of our work has found that these
em ssion events can be short-term maybe a coupl e hours
or days.

So -- soreally it's critical that you're
continuously | ooking for problens, doing frequent
i nspections, and | think even better woul d be having
sonme kind of continuous nonitoring of these facilities
to make sure that -- that when operators notice
probl enms, that they're fixed very quickly.

M5. FOX: Thank you. That's all | have.

HEARI NG OFFI CER ORTH.  All right. Thank you.

Any other parties or counsel with questions of
Dr. Lyon?

No?

"Il turn then to the Board questions.

Wiile I'"'mdoing that, if you' re an attendee on
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this platform please reach out through chat with any

guesti ons.
EXAM NATI ON
BY THE BQARD:
HEARI NG OFFI CER ORTH: Madam Chair, do you
have questions of Dr. Lyon?

CHAIR SU NA:  Yes. Thank you, Madam Heari ng

Oficer.
Agai n thank you, Dr. Lyon, for your testinony.
| wanted to go back to, | guess, a question
about the 1,000 foot. | know | had asked it earlier in

the hearing fromanother w tness, but given your
background and sone of the studies you've referenced.

| was wondering if you could el aborate a
little bit nore on the proposal of the frequent
i nspections within 1,000 feet and versus, say, 500 feet
or 2,000 feet. Could you just elaborate a little bit

nmore on the 1,000 foot?

MR LYON: | nmean, that is what we -- we
agreed on. |I'mnot the proper person, | believe, to
speak to why that distance. | believe ny -- ny

col | eague, Tammy Thonpson, may be speaki ng nore about
that | ater.
CHAI R SU NA:  Ckay.

Al right. Wll, thank you so nmuch for your
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response.

And at this point, Madam Hearing O ficer, |
don't have any ot her questions.

HEARI NG OFFI CER ORTH: Thank you.

Vice-Chair Trujillo Davis.

VI CE- CHAIR TRUJI LLO DAVIS: Yes. | just have
a couple of clarifying questions.

Is it Dr. Lyon?

MR LYON: Yes.

VI CE- CHAI R TRUJI LLO DAVIS: | want to nmake
sure | give you your credit there.

Dr. Lyon, I'"'ma little confused in your
presentati on.

It seens |ike nethane is being used
i nterchangeably with VOCs -- for VOCs, and then | think
you clarified in there at sone point that it -- you're
using nethane as like a tracer for VOCs to show -- to
use as an exanple? Did | understand that correctly?

MR LYON: Yes. So EDF' s research has been
primarily focused on nmethane em ssions. So nost of our
nmeasur enents have used approaches that -- that are
specific to nethane. W do have sone, including the
optical gas inmaging, that do VOCs, and University of
Wom ng did neasure VOCs and is currently anal yzi ng that

dat a.
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But generally all of our research is on
met hane, and as | said earlier, that since VOCs are
co-emtted wwth nethane, | think that -- that the
research al so applies to VOC engi nes.

VI CE- CHAIR TRUJI LLO DAVIS: |Is that a direct
rel ati onshi p? |s nethane equivalent to VOCs in
em ssions, or does that require a gas anal ysis?

MR. LYON:. The gas conposition can vary
widely. So | think in -- in the production field the
VOC content could -- could be nmaybe over 20, 30 percent
in sone kind of wet gases, or it could be | ess than
1 percent in -- in dry gases or -- or kind of
downstream So yeah. It greatly varies dependi ng on
where -- where you are, which field and which part of
the -- the supply chain.

VI CE- CHAIR TRUJI LLO DAVI S: Ckay.

So just so I'mclear on making these
di stinctions, VOCs and NOx are precursors to ozone; is
t hat correct?

MR, LYON: Yes.

VI CE-CHAIR TRUJI LLO DAVIS: |s nmethane? Does
met hane react in turn to ozone, as well?

MR. LYON. Methane does inpact gl obal ozone
| evels, but | believe it has very smaller or zero inpact

on kind of |ocal ozone |levels. But ny coll eague,
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VI CE- CHAIR TRUJI LLO DAVIS: Ckay. So at this
point I'mkind of feeling like this is a little out of
scope for this rule and what we're supposed to be
| ooki ng at.

So can you just kind of direct me to maybe
what | should focus on in your testinony?

MR. LYON. Yeah. So | think any tinme where |
say like that the estimates show that the em ssions are
hi gher than governnent estinmates, that also applies to
VOCs in addition to nethane. So while nost of the
research papers were conparing nethane, if you use
approaches -- kind of bottom up approaches with VOCs,
you get simlar underestinates.

So | think the general findings apply whether
you' re tal king about methane or VOCs. And sone of the
studies like the O3 surveys are really |l ooking at tota
hydr ocar bons i ncl udi ng net hane and VCOCs.

VI CE- CHAIR TRUJI LLO DAVIS: Ckay. Thank you
for that explanation.

And then the other thing | wanted to clarify
was you're -- | think you were contendi ng that nore
i nspections were necessary, and then |ater on you were

di scussi ng sone of the biggest issues with | eaks on

9/29/2021 EIB Ozone Hearing
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Dr. Thonpson, could -- could speak nuch nore on that
i ssue.
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facilities was general maintenance and then |ack of
general maintenance that contributed to | eaks.

So | was hoping that maybe you could draw a
di stinction for me between the difference between
frequent inspections and general maintenance?

MR. LYON. Yeah. | nean, personally, | feel
that it's not a clear distinction and that often | think
that -- that |eak detection or repair should be viewed
nor e conprehensively by operators and regulators. It's
not just |ooking for equipnent |eaks, but also | ooking
for underlying problens, including maintenance issues
that could lead to future em ssions.

So | think a robust programto reduce
em ssions woul d include these really conprehensive
surveys for -- for |ooking for em ssions and underlying
probl enms that may require | onger-term solutions such as
changi ng equi pnent on the site.

VI CE- CHAIR TRUWI LLO DAVIS: | guess in ny mnd
when | think of an inspection, to nme it should be
official. That is what | feel Iike we're tal ki ng about
here, is you conduct an inspection, it becomes a record,
and it's in -- it's -- you can have it pulled for -- for
an i nspection by an agency or sonething |ike that, but
it's an official record, whereas general maintenance

woul d just be the day-to-day job at a facility.
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So I'mnot sure | understand -- | understand
those differences in your assertion. So -- | nean, if
you can clarify it for me, great. |If not, that's okay.

' m done with ny questions.

MR. LYON: Yeah. No. | understand the point
about, yeah, having official inspections and
requirenents, but I -- | would hope that the
recor dkeepi ng requirenents would -- would be structured
in a way that the operators are collecting data that --
t hat al so includes the mai ntenance status, and | think
t hat woul d be advant ageous, not only to the regul ators,
but it would help the operators make sure that the
equi pnent is being properly nmaintained, and that really
that those -- the LDAR recordkeeping process could --
coul d have advantages to the conpany.

VI CE- CHAIR TRUJI LLO DAVIS: And do you fee
that the current rule neets that as far as nmai ntenance
recor dkeepi ng?

MR LYON: I'mnot famliar with the details
in the recordkeepi ng requirenents.

VI CE- CHAI R TRUJI LLO DAVI S: kay.

Thank you very nmuch for your tine.
appreciate it.

No further questions.

HEARI NG OFFI CER ORTH:  Thank you.
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guesti ons.

Q

A

Q

A
Q

2588
Menmber Bitzer?

MEMBER BI TZER M question was al ready asked.

So I'mgood. Thank you, Madam Chair.

HEARI NG OFFI CER ORTH: Thank you.
Menber Garci a.

MEMBER GARCI A:  No questions right now Thank

HEARI NG OFFI CER ORTH:  Thank you.

Menber Honker ?

MEMBER HONKER: No questions. Thank you.
HEARI NG OFFI CER ORTH. All right. Thank you.

Did any of that pronpt redirect for you,

Ms. Par anhos?

MS5. PARANHOS: Yes. Just one -- a couple

REDI RECT EXAM NATI ON

BY MS. PARANHOS:

Dr. Lyon, you provided sonme testinony in

response to M. Curtis' questions regarding the tinme of

day that the nmeasurenments were taken; is that correct?

Yes, um hum

And were nost of the neasurenents taken during

t he dayti nme?

Yes, they were.

And M. Curtis pointed out that the
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researchers may have observed eni ssions from mai nt enance
activities occurring during the daytine; is that
correct?

A Yes.

Q And do you believe that |eak detection and
repair prograns can help reduce excess em ssions that
stemfrom for exanple, an inproper |eak conducted
mai nt enance activity?

A Yes. As | just stated, | believe that LDAR
can really be a nore conprehensive process, that's not
just identifying | eaks, but they're really |ooking at
the entire emssions profile of the site, including the
mai nt enance. So you coul d perhaps see if a schedul ed
mai nt enance had not been perforned or was done
inmproperly. | think that was -- is very usefu
i nformation.

So | think that by doing these inspections you
can not only reduce | eaks, but really find any kind of
operational inefficiencies that would benefit the
operator to fix.

Q Thank you, Dr. Lyon.

And you did testify earlier today that EDF
converted the New Mexi co-specific nethane inventory that
is based on the EDF nethane neasurements to VOCs; is

that correct?
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A. Yes.

Q And to your know edge, is EDF recomrendi ng any
specific direct nethane control requirenents in this
pr oceedi ng?

A No.

Q To your know edge, are we only relying on
estimates of VOCs as a basis for our cost effectiveness
anal yses?

A Yes.

M5. PARANHOS: Thank you.

| have no nore questions for Dr. Lyon.

HEARI NG OFFI CER ORTH: All right. Thank you
very much, M. Paranhos and Dr. Lyon.

MR. LYON. Thank you.

HEARI NG OFFI CER ORTH: | believe we can excuse
you for the nonent.

M5. PARANHOS: Next witness will be Hillary

Hul | .

HEARI NG OFFI CER ORTH:  Thank you.

Ms. Hull, | see you on the screen.

Woul d you spell your nane for the transcript,
pl ease.

M5. HULL: Yes. It's Hillary, HI-L-L-A-RY,
Hul I, H U L-L.

HEARI NG OFFI CER ORTH:  Thank you.

Albuquerque Court Reporting Service, LLC
(505) 806-1202



(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8

9/29/2021 EIB Ozone Hearing

Rai se your right hand.

Do you swear or affirmto tell the truth?

M5. HULL: | do.

HEARI NG OFFI CER ORTH: Thank you.

H LLARY HULL
(Relating to Topic Order 27)
havi ng been first duly sworn or affirned, was
exam ned and testified as follows:
DI RECT EXAM NATI ON
BY MS. PARANHOS

HEARI NG OFFI CER ORTH: And don't forget the
exhi bits, M. Paranhos.

M5. PARANHOS: Yes, absolutely. Madam Hearing
Oficer, Hillary Hull wll be relying on EDF Exhibits A,
P, which is her resune, C EL H Q R T, U V, X Y, Z
AA, BB, CC, DD, FF, JJJ and I11I

(Exhibits EDF P, Q R T, U V, X Y, Z AA

CC, DD, FF, JJJ and Il admtted.)

Q (BY M5. PARANHOS) Ms. Hull, where are you
enpl oyed?

M5. HULL: Before we -- before we get started
actually, would -- could | get screen sharing
privileges, please?

Al right. Go ahead, Elizabeth.

M5. PARANHCS: Ri ght.
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Q Hillary, where are you enpl oyed?

A One little technical issue.

| amdirector of research and anal ytics for
t he Environnmental Defense Fund.

Q And what is your educational background?

A | have a bachelor's degree in civil
engineering fromthe University of Texas at Austin and a
master's degree in environmental engineering with a
specialty in atnosphere and energy from Stanford
Uni versity.

Q And can you provide the Board with a brief
overvi ew of your work experience?

A Yes. |'ve spent the past seven years
devel opi ng and managi ng anal ytics and policy for EDF s
state, federal and international oil and gas and natural
advocacy efforts. This includes regulatory advocacy,
em ssions inventory conpilation data and economi c
anal ysi s, technical support for rul enaki ng and
regul ation, and policy anal ysis and devel oprent.

And prior to working at EDF, | was a senior
proj ect engi neer for Environmental Resources Managenent,
which is an environnental consulting firm

Q Thank you.

And is EDF Exhibit P an accurate copy of your
Ccv?
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A Yes.

Q And did you submt both direct and rebutta
testi nony on LDAR?

A Yes.

Q And are Exhibits FF and JJJ correct copies of
your direct and rebuttal testinony, or do you have any
corrections to either of those testinonies?

A Yes. W have one correction to ny rebuttal
testinmony with respect to the estimated foregone
reductions we cal cul ated woul d accrue if NVED did not
require inspections for existing transm ssion stations,
that | wll explain in ny testinony today.

Q Thank you, Ms. Hull.

Coul d you pl ease sunmari ze the additional VOC
benefits that will accrue to people of New Mexico that
live within 1,000 feet of a well site pursuant to EDF s
LDAR proximty proposal ?

A Qur proposal is highly cost effective and wll
result in the renoval of an additional 3,600 tons of VOC
on top of the reductions that the application of the
NMED proposal al one would achieve. It will also secure
i nportant co-benefits by reducing 14, 300 tons of nethane
and 150 tons of hazardous air pollutant annually.

| mportantly, it wll protect the health of

over 35,000 New Mexi cans, many of whom are particularly
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vul nerable to the deleterious health effects caused by

exposure to ozone and toxic air pollution.

Q Thank you.

And can you pl ease sunmari ze the opinions in
your rebuttal testinony regarding a conparison of the
NMVED and NMOGA LDAR proposal s?

A Yes. First, NMED s estimate of the conpliance
cost of its proposed LDAR requirenent is very
conservative. Fromnmy analysis, the per well site cost
of conducting sem annual inspections is 30 percent | ower
than ERG s esti mate.

Second, NMOGA's estimated per well site costs
are grossly inflated. NMOGA s estimate of the cost of
connecting inspections is magnitudes higher than NVED s,
EPA's, the Colorado Air Pollution Control Division or
EDF esti mat es.

For exanple, NMOGA's estimate of the per well
site cost to conduct sem annual inspections is
286 percent higher than EDF' s estinate, between 168 and
228 percent higher than EPA' s, and 169 percent hi gher
t han NVED s.

Third, NMOGA' s proposal to decrease the
frequency of inspections at well sites and conpressor
stations will result in the release of thousands of

additional tons of volatile organic conpounds and
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net hane to the atnosphere annually. These emni ssions
contribute to unhealthy |levels of ozone pollution and
the climate crisis.

| mportantly, frequent LDAR, as NMED has
proposed, can curb this cost effectively.

HEARI NG OFFI CER ORTH:  Ms. Hull, this is

Fel i ci a.
Wul d you pl ease slow down a little bit.
M5. HULL: Sure.
HEARI NG OFFI CER ORTH:  You speed up when you
read.
MS. PARANHOS: Thank you.
Q |'"d like to turn now to EDF' s proposal to

i ncrease |l eak inspections at well sites |ocated within
1,000 feet of occupied places.

How many additional tons of volatile organic
conmpounds wi || our proposal renove fromthe atnosphere
annual |y if adopted?

A | estimate our proposal will result in
addi tional 3,600 tons of VOC reductions annually.

Q And you nentioned sone co-benefits associ at ed
with that proposal.

What woul d those be?

A Yes. Qur proposal will also result in 14,300

tons of nethane and 150 tons of hazardous air poll utant
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reducti ons annual ly.

Q And did EDF prepare a New Mexi co-specific
i nventory of nethane and VOC em ssions that incorporated
data fromthe direct measurenment studies?

A Yes. As discussed in ny direct testinony, EDF
prepared a specific New Mexico VOC inventory that we
used to estimate the baseline em ssions that can be
abated by LDAR and the reductions that frequent
i nstrumnent - based i nspections can achieve. This
inventory is based on observed neasured em ssions in New
Mexico and in other US oil and gas basins where
scientists have observed significantly higher em ssions
than traditional bottom up em ssions inventories
reflect.

Q Thank you.

And were you able to estimate the popul ations
t hat woul d be protected by our LDAR proximty proposal ?

A Yes. W estimate that over 2,700 children
under the age of five, nore than 4,500 adults 65 years
or older, nore than 5,700 people living in poverty, and
19, 000 peopl e of color, including over 5,800 Native
Anericans, all live within 1,000 feet of a well site.

Additionally, those living in close proximty
to these well sites have health conditions that could be

exacerbated by additional air pollution. These include
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nore than 3,800 adults with asthma, over 2,200 adults
with coronary heart disease, alnobst 2,600 with chronic
obstructive pul nonary di sease, and nore than 1,200

adul ts who have experienced or are at risk of a stroke.

My direct testinony explains the nethodol ogy |
use to assess the denographics of persons protected by
our proposal.

Q Thank you.

And did you al so estinmate the cost
ef fectiveness of our proposal?

A Yes, | did. Using the nethodology | described
inm witten and -- direct and rebuttal testinony, |
estimate that our proposal can be conducted at a cost of
$894 per ton of VOC reduced within the proximty
boundary. This increases the overall statew de cost
ef fecti veness of LDAR from $317 per ton of VOC reduced,
per the state's proposal, to $349 per ton of VOC
reduced, accounting for increased frequency wthin that
proxi mty boundary.

Thi s does not account for savings of gas that
some operators can save by fixing | eaks. Considering
quarterly and nonthly inspections separately, this cones
to $576 per ton VOC reduced from nonthly inspections
within the boundary and $1, 351 per ton VOC reduced for

gquarterly inspections within the boundary.
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Q Thank you.

And can you expl ain why our proposal makes the
NVED s proposed LDAR program nore cost effective?

A Yes. Adoption of our proposal increases
pol I utant reductions at 3,365 well sites in the counties
subject to NMED s proposal, and it increases those
pol l utant reductions at those sites by 73 percent. As
not ed above, we estinmate our proposal will result in an
addi tional 3,600 tons of VOC renoved fromthe atnosphere
annual | y.

These additional reductions when conpared to
the overall costs nmakes the overall cost effectiveness
of the NVED LDAR program nore.

Q Thank you.

And did you conpare our estimate, EDF s
estimate, of the cost effectiveness of our LDAR
proximty proposal to quarterly and nonthly inspection
prograns adopted by other states?

A Yes, | did. EDF estimates that statew de
gquarterly inspections, including those both within and
out si de of the proposed 1,000 foot proximty boundary,
will cost only $187 per ton VOC reduced overall, and our
proposal increases overall statew de LDAR cost
ef fectiveness from $317 per ton VOC reduced to $349 per

ton of VOC reduced, which is highly cost effective to
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cost/ benefit analysis fromother jurisdictions.

For exanple, in its 2014 cost/benefit
anal ysis, the Col orado Departnent of Public Health and
Envi ronment, CDPHE, found quarterly inspections of
production facilities to be between $1,019 and $1, 268
per ton of VOC reduced, and nonthly inspections to be
bet ween $2, 235 and $2, 752 per ton VOC reduced.

The EPA CTGs estimate that quarterly
i nspections at well sites cost between $3, 453 and
$15, 929 per ton VOC reduced w thout savings, and $2, 619
and $15, 064 per ton VOC reduced wi th savings.

As | noted in my witten testinony, both of
t hese cost effectiveness cal cul ati ons are sonmewhat
outdated, the rules were pronmulgated in 2014 and 2016
respectively, whereas the EDF cost cal cul ati on accounts
for information taken fromnore recent conpliance
reports submtted by operators to the EPA which refl ect
real world inspection netrics.

Additionally, the California Air Resources
Board, or CARB, requires quarterly inspections of al
well site facilities. The CARB cost effectiveness
anal ysis associated with its rule finds that quarterly
i nspections can be inplenmented at a cost of between $575
and $650 per ton of nethane. Using the average

met hane-to-VOC ratio in New Mexico, this translates to a
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cost of between $2,300 and $2, 600 per ton VOC reduced.

Note that this is also higher than EDF' s
estimate for the cost per ton associated with our
proximty proposal.

In sum a conparison of quarterly and nonthly
i nspection requirenents adopted by other state air
qual ity regul ators underscores the cost effectiveness of
quarterly and nmonthly inspections.

Q And is our proximty-based proposal based on
rul es adopted by other jurisdictions?

A It is. And | believe this speaks to one of
the questions asked earlier. In 2019, the Colorado Air
Quality -- AQCC pronulgated a rule that requires
operators to inspect well sites |located within
1,000 feet of occupied areas nore frequently than
facilities | ocated outside of this radius.

Specifically, the Col orado rule requires
operators inspect well sites nonthly if the well site
has actual uncontrolled VOC eni ssions of 12 ton per year
or greater. Operators nust inspect well sites quarterly
if the well site has actual uncontrolled VOC em ssions
of between two and 12 ton per year.

Qur proposal mrrors Colorado's in that we
used the sane 1,000 foot radius, the sane definition of

occupi ed areas, and the sane inspection frequencies of
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guarterly or nonthly.

Col orado uses a different nmetric than NMED to
bucket the well sites for purposes of its LDAR program
For exanple, the NVED proposal uses potential to emt
VOCs, whereas Col orado uses actual uncontrolled VOC
em Ssi ons.

Col orado's tiered LDAR program al so buckets
well sites into different inspection tiers than NVED
For exanpl e, Col orado requires sem annual inspections
for well sites with actual uncontrolled VOCs between two
and 12 ton per year, whereas NVED proposes sem annual
i nspections for well sites with a PTE of between two and
five ton per year of VOC

Thus, our proposal differs from Col orado in
terns of the netric used to bucket wells into the
quarterly or nonthly inspection frequencies, but
otherwise mrrors Colorado's rule in ternms of requiring
operators to conduct nore frequent inspections at well
sites |l ocated near occupied places within that 1,000
foot boundary than other rules require -- than the rules
ot herwi se require.

Q Thank you.

And turning nowto NMED s estinmate of the cost

ef fectiveness of its LDAR requirenents, did you conduct

a review and analysis of NMED s cost effectiveness
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anal ysis for its LDAR proposal ?

A Yes.

Q And coul d you pl ease describe your analysis.

A Sure. So in preparation for filing ny direct
and rebuttal testinony, | reviewed ERG s LDAR reductions
and costs VOC spreadsheet, which is NMED Exhi bit 69.

Using nore recent information regarding
i nspection costs, | calculate a per well site cost of
$1, 658 for sem annual LDAR.  This nunber represents the
full cost of inplenmenting an LDAR program i n-house. In
ot her words, it includes LDAR setup costs, survey costs,
repair costs, and recordkeeping and reporting costs.
This nunber is 30 percent |ower than that assunmed by
ERG

ERG relied on site-level data taken from EPA s
2016 Control Techniques CGuidelines to estimate the costs
of conducting annual, sem annual and quarterly
i nspections. EPA assuned $1, 318 for annual of O4&,
$2, 285 for sem annual Od, and $4,220 for quarterly O3,
all using $2,012.

Thus, ERG assuned the sane costs as assumed by
EPA in 2016, except ERG scaled the costs for inflation
using the Chem cal Engi neering Plant Cost |ndex from
2012 dollars to 2019 dollars. So this resulted in

estimtes of $1,370 for annual Od, $2,375 for
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sem annual Od, and $4,385 for quarterly OFd. Based on
their site-level em ssion estimtes, ERG assuned al
sites would conduct sem annual LDAR at an annual cost of
$2,375, and that is in 2019 dollars.

Fromny -- fromny analysis, | conpared the
ERG per well site cost to nore recent 2020 EPA estimated
costs contained in EPA's TSD for its NSPS
reconsideration. In 2020, EPA estimated the per well
site costs for conducting sem annual inspections at
nonl ow produci ng well sites to be $2,384 and $1, 949 at
| ow produci ng well sites.

Notably, this estimate is |ower than that used
by ERGin its LDAR spreadsheet. In nmy opinion, this
conparison indicates that NVED i s overestimating costs.

| al so conpared NVED s average costs per ton
to conduct LDAR inspections with estimtes conducted by
the Colorado Air Pollution Control Division. 1In 2014,
Col orado adopted a simlar inspection programto that
proposed by NMED. Col orado's program |ike NVED s
proposal, requires different -- differing inspection
frequenci es based on a facility's em ssions.

In 2014, Col orado estinmated the average cost
ef fecti veness of conducting instrunent-based i nspections
at well sites to be $1,259 per ton for well production

facilities. This assunmed a tiered program consisting of
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mont hly, quarterly, annual and once in a lifetine
I nspecti ons.

NVED estinates the average cost per ton of VOC
to conduct LDAR inspections at New Mexico facilities
subject to its proposal to be $3,506. While not exactly
appl es to apples, a conparison of the NMED and Col orado
estimates denonstrates NVED s estimate is conservati ve.

I nformati on submtted by operators to EPA in
conpliance with EPA s LDAR requirenents further
underscores the |ikelihood that ERG has overesti mated
costs. As indicated in nmy direct testinony, in 2018
M J. Bradl ey anal yzed approxi mately 120 reports
contai ning conpliance data resulting from LDAR surveys
at 3,832 well sites conducted by operators in 2017 and
2018. 3,202 of the well sites surveyed contain
i nformati on on survey tine.

These reports indicate that average tine to
conduct an LDAR survey is going down as the operators
have been inplenmenting and -- state and federal LDAR
prograns. The reports reviewed by MJ. Bradley indicate
an average LDAR inspection takes approximately 1.25 to
1.6 hours per well, including travel tine.

In addition, information froma new study
denonstrates that nmethane mtigation industry, including

third-party contractors who can conduct LDAR
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i nspections, is growing. Indeed, many of these firns
are using efficient screening nethods, such as aeri al
surveys, that can screen nultiple facilities for |eaks
in a nmuch shorter tinme frame than can be achi eved using
ground- based OGd net hods.

Per a recent report by Datu Research, a nunber
of nmethane mitigation service firnms nearly doubled in
the | ast four years alone. Per this report, Datu
Research surveyed 98 firns between June 29th and July
21st, 2021. More than half of the respondents stated
they could at | east serve 100 nore well sites per day
than they currently serve. Nearly half noted they could
scale up to serve nore than 500 well sites per day using
advance net hane detection technol ogi es such as fix and
service airplanes or satellites.

The rapid growth in advance net hane detection
technologies is likely to significantly reduce the cost
of LDAR conpliance. And NMED s proposal allows
operators to obtain approval to use alternative --
alternative equi pment | eak nonitoring plans in
Section 116D. Most likely many of these plans will rely
on a conbination of fixed censors, aerial surveys and/or
satellites.

In sum recent data regarding actual

inspection time and the energence of nore efficient LDAR
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i nspection nethods indicates that NMED s estimate of the

costs associated with conducting ground-based O3 or
Met hod 21 vehicle inspections is likely quite
conservative

Q Thank you, Hillary.

And did you al so anal yze NMOGA' s estinmate of

the cost effectiveness of NVED s proposed LDAR progranf?

A | did.

Q And do you agree with NMOGA's cost estinates?

A No, | do not.

Q Wul d you pl ease explain the basis for that

opi ni on.
A Yes. NMOGA's cost estimates are
sophistically -- sorry -- are significantly higher than

recent EPA estimates, as well as ERG estinmates, and

286 percent higher than our estimate. NMOGA' s hi gher
cost estimates are based in part on conments the
American PetroleumiInstitute submtted to EPA in 2015 on
EPA' s 2016 draft Control Techni ques Cuideli nes.

In the draft CTGs, EPA estimated a per well
site inspection cost of $2,230 per well site. This is
very simlar to the per well site cost used by ERG to
anal yze NMED s proposal. APl increased this estinate
approximately threefold to over $6,400 per site. This

nunber -- sorry. | have a slide that -- nove this down
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alittle bit. There.

This nunber dramatically overstates the cost
of LDAR and was notably rejected by EPA when it
finalized the 2016 CTGs.

As a basis for this threefold increase, API
presuned that all operators would create their own
i n-house LDAR survey programrather than enpl oy
third-party providers. This assunption inflates the
cost of inplenenting an LDAR program

For small operators, it is often nore
econonmical to hire a third-party contractor to conduct
these | eak inspections than to purchase its owmn IR
canera and the ot her equi pnent necessary to conduct the
i nspections thensel ves.

For exanple, when Colorado first adopted its
LDAR programin 2014, it assunmed that operators who have
| ess than 500 wells would hire a third-party contractor
to conduct LDAR as they would not be able to fully
utilize an IR canera.

APl al so used basin-level averages to inply
that for each survey an operator would trave
approximately 340 mles round trip. However, this
estimate seens extraordinarily high.

Q Thank you.
And di d NMOGA provide any support for how, if
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at all, API's conments to EPA are applicable to this

proceedi ng?

A No.

Q And did NMOGA propose a | ess protective well
site LDAR program than NMED?

A Yes. NMOGA's proposal requires annual LDAR at
wel | head sites emtting |ess than 10 ton per year VCC,
sem annual LDAR at well head sites emtting between 10
and 25 ton per year VOC, and quarterly LDAR at well head
sites emtting nore than 25 ton per year of VOC

This increases the em ssion threshol ds
triggering each LDAR tier by fivefold conpared to NVED s
proposal. NMED proposes well head sites emtting | ess
than two ton per year of VOC conduct annual LDAR, well
sites emtting between two and five ton per year of VOC
conduct sem annual LDAR, and those emtting nore than
five ton per year VOC conduct quarterly LDAR as |'ve
shown in this chart.

Q And did you estimate the anount of pollution
that would be emtted if the Board adopted NM - -
sorry -- NMOGA' s weakened LDAR proposal for well sites?

A Yes. EDF estimates that NMOGA' s proposa
woul d result in 23,000 additional tons of VOC and al so
79,000 additional tons of nethane |eft unabated

annual ly. | describe the nethodol ogy used to estimte
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these tons in nmy direct and rebuttal testinony.

Q And did NMOGA al so propose a | ess protective
LDAR program than NMED for gathering and boosting
conpressor stations?

A Yes. NMED s proposal requires quarterly LDAR
for conpressor stations emtting |less than 25 ton per
year VOC and then nonthly LDAR for conpressor stations
emtting equal to or greater than 25 ton per year VCC.
However, NMOGA' s proposal decreases the inspection
frequency fromnonthly to quarterly for conpressor
stations emtting 25 ton per year VOC or nore and from
quarterly to sem annual for those emtting below 25 ton
per year VOC

Q And did you estimate the anount of pollution
t hat would be emtted from gathering and boosting
stations if the Board adopted NMOGA' s weakened LDAR
pr oposal ?

A Yes. Using the nethodol ogy described in ny
rebuttal testinony, | estimate NMOGA s proposal wll
result in up to 8,400 additional tons of VOC and up to
34,000 additional tons of methane | eaked annual |y using
EDF em ssion estimates. Using 2020 EPA em ssion
estimates, | find that NMOGA' s proposal results in 680
additional tons of VOCs and 2, 700 additional tons of

nmet hane | eaked annual | y.

2609

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8
9/29/2021 EIB Ozone Hearing

2610
Q And does your analysis indicate the need for

frequent instrunent-based inspections at both well sites
and gat hering and boosting conpressor stations?

A Yes, it does.

Q Thank you.

And then, lastly, do you support NMED s
proposed LDAR requirenents for both well sites and
gat hering and boosting conpressor stations?

A Yes, | do. Based on ny analysis, NVED s LDAR
requi renents for well sites and gathering and boosting
conpressor stations is highly cost effective and will
renove 153,000 tons of VOCs fromthe atnosphere
annually. In addition, it has co-benefits related to
t he reduction of 531,000 tons of nethane annually.

M5. PARANHOS: Thank you.

That concludes Ms. Hull's summary of her
direct and rebuttal prefiled witten testinony.

| do have a few questions on surrebuttal.

HEARI NG OFFI CER ORTH. (Okay. Thank you.

Q (BY M5. PARANHOS) Hillary, did you hear
Ki nder Morgan's testinony earlier today regarding a
joint proposal to inspect conpressor stations in the
transm ssi on segnent between EDF and Ki nder Morgan?

A Yes. We agree. EDF and Kinder Myrgan are

jointly proposing a mninmumquarterly inspection
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requi renent in conpliance with EPA requirenents.

Q Thank you.

And are you aware of testinony earlier --
actually, | guess it was | ast week now -- regarding the
potential inpact on stripper wells of NMED s proposed
rules including the | eak detection and repair
requi renment s?

A Yes.

Q And have you conducted any kind of analysis
regardi ng the ownership of stripper wells in New Mexico?

A Yes.

Q Coul d you pl ease provide a summary of that
anal ysis to the Board.

A Sure. EDF pulled data from New Mexi co OCD and
our nethane inventory in order to analyze -- well, our
nmet hane i nventory which we converted into the VOC
inventory in order to anal yze ownership of stripper
wel | s.

According to NMOCD, as of 6/28/2021 there are
34,158 active oil and gas stripper wells statew de, or
62 percent of currently active wells in New Mexi co.
Production fromactive stripper wells nmakes up about
3 percent of oil production and 5 percent of gas
production according to the Operator Annual Production

Report of 2020. However, operators who own active
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stripper wells are responsible for 99.6 percent of
statew de oil production and 97 percent of gas
pr oducti on.

Q And, Ms. Hull, in your opinion, is the
inplication of your analysis show ng that operators who
own active stripper wells are responsible for
99.6 percent of oil production and 97 percent of gas
production statew de?

|"msorry. That was -- | msstated that.
VWhat is your opinion of the inplication of
your anal ysi s?

A In ny opinion, this denonstrates that
conpani es who operate stripper wells al so operate many
hi gher-producing wells. This would suggest that even if
an operator chose to permanently plug and abandon a
particul ar | ow producing well or wells, the conpany
woul d still generate considerable incone fromits
hi gher - produci ng wel | s.

Q Thank you.

And in your analysis did you also | ook at the
em ssions fromstripper wells?

A Yes, | did. Using our well site inventory, we
al so estimate that stripper wells are responsible for a
di sproportionately | arge portion of em ssions, over

22 percent conpared to their |ow share of production, as
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David Lyon previously discussed. This indicates the
need for frequent instrunent-based inspections at these
well sites to identify abnormal operating conditions
that result in excess venting or |eaking.
M5. PARANHOS: Thank you so nuch, Hillary.
| have no further questions for Ms. Hull.
HEARI NG OFFI CER ORTH:  Thank you.
Ms. Hull, would you stop sharing for just a
nmoment, pl ease.
M5. HULL: Certainly.
"1l figure it out.
MR. H SER. Madam Hearing Oficer?
HEARI NG OFFI CER ORTH: Yes. M. Hiser?
MR, H SER. | have a coupl e questions.
CROSS- EXAM NATI ON
BY MR H SER
Q And is it Ms. Hull or Dr. Hull?
|"msorry. | mssed that section of your
intro.
A Ms. is fine.
Q M. Hull?
Thank you for your presentation.
You repeated a couple of tinmes that NMOGA was
using the APl nunber for its costing.

Where in its testinony or anywhere has NMOGA
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adopted that for its actual cost anal ysis?

A My under st andi ng was that NMOGA di d not
actually adopt it, but used it as input for its
underlyi ng assunptions. So --

Q Isn'"t it a bit msleading to tell the Board
that if we didn't use that nunber, that our estinates
were 286 percent high?

M5. PARANHOS: (bj ecti on.

M5. HULL: (Unintelligible and/or inaudible.)

M5. PARANHOS: (bjection. NMOGA's absolutely
relied on API's conments. They both submtted two
separate exhibits that are EPA's coments that include
detailed critiques of EPA's cost estimates for the CTGs,
and they relied on the information in those exhibits in
their coments which they included in their red-1line of
the NMED proposal. They specifically refer to those EPA
coments and indicated that based on those comrents NVED
has underestimated costs. And that is precisely what
Ms. Hull is critiquing.

MR HSER M. Hull, | believe, testified
that NMOGA' s cost estimates that were presented on a
pound per -- pound per ton -- or dollar per ton basis
were 286 percent high. | don't believe that NMOGA ever
did any such thing, and | was asking her to show where

we did.
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HEARI NG OFFI CER ORTH: Al right. It was
posed in an argunentative way, M. Hiser.

I f you woul d pl ease rephrase that question.

Q (BY MR H SER) So, Ms. Hull, is there a place
in the NMOGA testinony where they -- where NMOGA was
calculating a dollar per ton cost to the LDAR proposal
where it used a nunber for the base cost of LDAR ot her
t han the ERG nunber? Understanding that NMOGA may have
used a different tonnage for the inpact of the LDAR
process.

A | haven't commtted the NMOGA testinony to
menory. So | would need to | ook.

Q Ckay.

In page 7 of your direct testinony, you talk
about trying to come up with the nost current
information in devel opi ng your ground-up inventory for
pur poses of cal cul ati ng PTEs.

D d you use the G eenhouse Gas Reporting
Program i nventory for that purpose?

A Partly, yeah. So the inventory is conpiled
usi ng various sources of avail able data, one of which is
the Greenhouse Gas Reporting Program

Q Ckay.

In your direct testinony at page 11, you show

sone cal cul ati ons about -- and calculate, | believe, a
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$349 per ton VOC produced.

Do you have an exhi bit or anything which
actually shows your work and how you went fromthe cost
to the final value? And if so, could you direct ne to
what that exhibit is?

A Sorry. Are you -- are you asking if I've laid
out an exhibit with the cal cul ati on?

Q Yes.

A | don't know that the underlying cal cul ation
is included in the exhibit, but I know that the data is.

Q So you supplied data, but you didn't actually
show the conplete calculation strean? 1|s that what you
di d?

l"msorry. | didn't hear your answer.

A | have to check

Q kay. That's fine. Take your tinmne.

M5. PARANHOS: So just to nove things along, |
believe Ms. Hull in both her direct and rebuttal
prefiled witten testinony provided detail ed explanation
of the methodol ogy that she used to estinmate costs, both
in order to estimate the costs of EDF's LDAR proximty
proposal, and also to provide a critique of NMED s cost
estimate, as well as NMOGA's cost estinmate.

MR H SER | understand, Ms. Paranhos,

readi ng her testinony that she did provide details of
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what she did. | was just wondering if she ever actually
presented an exhibit that wal ked t hrough each stage,
because | was having trouble follow ng everything that
had been done in her testinony. And so it's nostly to
hel p me understand her testinony that | was | ooking for
an exhibit.

But if you have one readily avail abl e,
accept that and can nove on.

M5. HULL: I'Il offer that. [It's a pretty
standard cost/benefit calculation. So |ooking at the
total inpact of the cost of the proposal and then
| ooking at the total inpact of the reductions and
di viding the two.

Q (BY MR H SER) And in that cost/benefit
anal ysis that -- as you've just described it, how do you
deal with the variations in the PTE of the underlying
facility?

A We approached it a couple of ways. W |ooked
at facilities with and w thout what we consider to be
super-emtters.

Q kay.

So you did two cal cul ati ons, one including and
one excl udi ng super-emtters?

A Yes. And then the one that we ended up

including is the one that excludes super-emtters,
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because we think that's closest to how an operator would

calculate its PTE.

Q In slide 5, | believe, of your testinony that
you did today, you show that you included facilities
with a PTE of zero through, | think, 205.

How did you handl e the problem of the PTE zero
facility in your calculation?

A W included those.

Q Well, wouldn't the control cost of a facility
with a PTE of zero be effectively infinite?

A Yeah. We're looking at it in aggregate.

Q Ckay.

A For the entire range of that bucket, | guess.

Q Ckay.

And did | hear correctly in your testinony
t hat you believe the current cost of an LDAR programis
about $1,658 if it's done semiannually, and is that for
a well site?

A Hol d on.

Yes. That's a per well site cost of 1,658 for
sem annual LDAR

Q And can you tell us again what the source was
and the tine frane or region of country?

A Source of that --

(Si mul t aneous di scussion.)
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Q -- yeah, piece of information.

A Un hum Yeah. That cones from EPA. The
basis is the 2020 EPA reconsideration TSD, and we've
revi sed that nunmber slightly to reflect data comng in
fromthe conpliance reports submtted to EPA for Quad
Ca.

Q Ckay.

And is -- when you've -- throughout this
testinmony a couple places you refer to an EPA 2020 cost,
is that coming fromthat reconsideration TSD?

A Yes.

Q Ckay. Thank you very much

And then you have testified, |I think, this was
from-- and you cited a conpany's nanme as the data
for -- that an average time for LDAR now is decreased to
1.25 to 1.6 hours.

Was that on a per well basis?

It's per well, and it includes travel tine.
Q kay.
And then in much of the -- | think that was --

maybe it was after slide 11, but you tal ked about
advanced technol ogi es that are bei ng used.

Wul d those be actual Method 21s, or those
woul d be different technol ogies using Od or other

t echni ques?
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A Those woul d be different technol ogies, so
likely satellite or tower-nounted or even drone-based.
There -- there are various technol ogies out there that
are -- would be considered in that category.

MR. H SER. Those are the questions | had for
you. | appreciate your clarification on those points.
Thank you.

M5. HULL: Sure thing.

HEARI NG OFFI CER ORTH. Thank you, M. Hiser.

M. Rose?

MR ROSE: Yeah. Let nme unmute first.

CROSS- EXAM NATI ON
BY MR ROSE

Q Ms. Hull, just some questions for
clarification.

If | heard your testinony correctly, you
tal ked about the EDF proposal being nore protective, and
| was just trying to figure out what you neant by nore
protective.

Were you referring to concentrations bel ow t he
ozone NAAQS or sonething el se?

A | was speaki ng about the inpact of -- yeah, of
the VOC on -- VOC and ot her pollutants on the health of
t he popul ati ons wthin the boundary.

Q And is that related to exceedances of the
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federal ozone NAAQS or exposure to sone ot her
contam nants that are within -- that are being emtted
fromthese sites?

A It's really a reference to all of them any of
the pollutants that are associated wth oil and gas that
are creating negative health inpacts.

Q And -- and in terns of those health inpacts,
assunme that if | had questions about that | should ask

Dr. Thonpson about what those health inpacts are and how

that -- howthat's considered in ternms of your proposal?
A | was going to suggest just that. Yes.
MR, ROSE: Okay. Thank you. | have no

further questions.

HEARI NG OFFI CER ORTH. All right. Thank you.

Ms. Fox, | think | saw you on screen there.
Go ahead.
M5. FOX: Thank you, Madam Hearing O ficer.
| just have a couple of questions for
Ms. Hull.
CROSS- EXAM NATI ON
BY M. FOX

Q Hell o, Ms. Hull
My nane is Tannis Fox. |I'mwth Western
Envi ronmental Law Center, and | represent the parties

that are -- we are calling ourselves Cean Air Advocates
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in this proceeding.
And thank you for your testinony.
Ms. Hull, you're famliar wth Col orado's

rul es on LDAR, correct?

A Yes, | am

Q Specifically, you're famliar with the
Col orado rule that's been put into place that mrrors
EDF' s and Clean Air Advocates' proximty proposal; is
t hat correct?

A Sorry. Yes, | am

Q Do you know how |l ong that rule in Col orado has
been in effect? Approximtely?

A | do not.

Q Has the Colorado Air Quality Contro
Comm ssion recently proposed new LDAR frequencies for
oil and gas facilities to control ozone precursors and
hydr ocar bons?

A Yes.

Q And what are the new LDAR -- do you know t he
new LDAR frequenci es that are being proposed?

A Not off the top of my head. Sorry. No, not
off the top of ny head.

Q Do you know if the new rules require LDAR
frequencies that are the same or simlar to the ones

that EDF is proposing in its proximty proposal to apply
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to facilities that are close to -- that are within

di sproportionately inpacted communities?

A Yes. They are.

Q And do you know in general what is neant by a
di sproportionately inpacted comunity?

A Yes. So that would be a community that is
i npacted nore so by the production and processing and
transport of oil and gas than others. So those within
cl oser proximty would be disproportionately inpacted,
because they woul d have hi gher exposure to those
pol | ut ant s.

Q And so are the frequencies that are being
proposed for facilities close to disproportionately
i npacted conmmunities -- are those nonthly and quarterly
i nspection frequencies?

A Yes, they are.

Q And so the Colorado Air Quality Contro
Comm ssion is proposing to extend its LDAR frequencies
that now apply to facilities that are within 1,000 feet
of occupied areas nore broadly to disproportionately
i npacted conmmunities; is that correct?

A Yes, that is correct.

M5. FOX: That's all the questions | have.

Thank you.

HEARI NG OFFI CER ORTH:  Thank you.
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M. Jaynes, | see you.

MR. JAYNES. Thank you, Madam Hearing O ficer.
CROSS- EXAM NATI ON
BY MR JAYNES:

Q Good afternoon, Ms. Hull

| am Daniel Jaynes. |I'mwth the University
of New Mexico Law Clinic, representing Center for Gvic
Pol i cy and NAVA Educati on Project.

| just have a few questions for you.

So, Ms. Hull, in your testinony you nention it
is estimated that over 35,000 New Mexicans live within
1,000 feet of a well site, of those approximtely 19, 000
are people of color, including over 5, 800 Native
Anericans; is that correct?

A Yes.

Q And is the percentage of people of color
including Native Anericans living within the 1,000 feet
of a well site proportional to the denographics of New
Mexico residents living within the state?

A No, it is not. |It's disproportionate. A
hi gher percentage of people of color and Native
Americans live within 1,000 feet of a well site in --
represented in New Mexico as a whole. And | think that
answers Tannis' question fromearlier, as well.

Q Thank you.
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And do you have any data or any understandi ng

of whether marginalized popul ati ons you describe live in
close proximty to wells on state | ands as opposed to
wells within the Navaj o Nation?

A Yes. There are populations from-- from both
that live within those proximties. Depending on the
paraneter you're |looking at, it varies, but about
90 percent live on nontribal |ands, and about 10 percent
live on tribal lands within those boundaries.

Q G eat.

And, Ms. Hull, the Board has previously
i nqui red about regul ations on the Navaj o Nati on.

Are you aware of whether the Navaj o Nation has
taken any actions to address em ssions fromwells on the
Navaj o Nation territory?

A Yes. They have proposed a conprehensive
regul atory program for new and existing facilities,
wi t hout any exenptions for |ow producing or lowemtting
wel | s.

Q Great. Thank you.

And if the EIB adopts a | ess stringent
frequency of |eak inspections at well head facilities, as
proposed by NMOGA, is it your opinion that people of
color and Native Americans will experience additional

exposure to toxic volatile organi c conpounds?
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A Yes. Less stringent frequency of | eak
i nspections at well head facilities could result inup to
23,000 tons of additional VOCs | eaked into the
at nosphere fromwell head facilities |ocated in areas
that are predom nantly occupi ed by people of col or and
Nati ve Americans.
Q Thank you.
And, Ms. Hull, have you read through the
rebuttal testinony of Lee Ann Hill?
A Yes.
Q Based on Ms. Hill's testinmony and your
know edge of the denographi c makeup of the popul ations
living within 1,000 feet of a well site, do you have any
opi ni on on whet her people of color, Native Americans are
exposed to greater health risks frompollution from oi
and gas production?
A Yes. People of color and Native Anericans
l[iving within 1,000 feet of a well site are
di sproportionately higher risk of health conditions
exacerbated by additional air pollution, which includes
asthma, heart disease and cancers.
MR. JAYNES. Thank you, Ms. Hull.
Madam Hearing O ficer, we have no further
questions for Ms. Hull.

HEARI NG OFFI CER ORTH. Thank you, M. Jaynes.
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Any ot her party have questions of M. Hull?

| don't see anyone else's screen.

"Il turn now to questions fromthe Board.

While the Board is asking its questions, if
you're an attendee on this platform please reach out
t hrough the chat with any questions.

CROSS- EXAM NATI ON

BY THE BQARD:

HEARI NG OFFI CER ORTH: Madam Chair ?

CHAI R SU NA: Thank you, Madam Heari ng
Oficer.

And thank you, Ms. Hull, for your testinony.

And | just wanted to kind of add to what the
previ ous | egal counsel was tal king about in terns of
sonme of the denographics.

| noted in your -- in your witten testinony
that you utilized the US Census Bureau's American
Community Survey five-year estinmates; is that correct?

M5. HULL: Yes, that's correct.

CHAIR SU NA: And are you -- and al so the
Center -- CDC 2020 Pl aces data set, as well.

M5. HULL: Correct.

CHAIR SU NA:  And being fromone of the, you
know, Native Anerican communities, | sort of have a

uni que perspective on this in terns of those data sets.
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Have you -- do you know about the difficulties
and the chall enges for gathering accurate data counts
and popul ation for Native American conmunities?

M5. HULL: | would imagine that it certainly
exists. Yes. | don't have any data to support that
assertion, but yeah.

CHAI R SU NA: Ckay. Ckay.

Yeah. And | didn't know if you took that into
consi deration because of the difficulty and chal |l enges
in the past of undercounting in -- in Native American
conmuni ti es.

MS. HULL: Unfortunately, there wasn't really
any way to account for that quantitatively. So it's
nmore of just sonmething we have to note. But, yeah,
unfortunately, we just had to use what was avail abl e.

CHAIR SU NA:  Ckay. Al right.

So if it was undercounted, that neans it's an
underestimate of the potential inpact to populations, in
particular in mnority -- or Native American
conmunities; is that --

M5. HULL: Yes. | think it would be a safe
assunption that it could be conservative.

CHAIR SU NA: Ckay. Thank you for that.

In addition to that -- | did ask your

col | eague, Dr. Lyon, this question earlier. Let ne pull
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it up here.

So | was -- you know, again based on the
various studies that you' ve referenced and your
experience, can you el aborate nore on the proposal, the
frequent inspections wthin 1,000 feet? Like why was
the 1,000 foot chosen instead of, say, 500, 2,000 feet,
3,000 feet? Could you el aborate nore?

MS. HULL: Yeah. | nean, | think the nost
direct answer is that it's mrrored on Colorado's rule
that does the same. Right. And Col orado had, you know,
pul |l ed together analytics to | ook at the inpacts on
facilities and popul ations in that boundary, as well,
and so we sort of mrrored what they had inpl enented.

CHAI R SU NA: Ckay. Thank you so nuch for
t hat .

And so | think that's all | have for right
now. Thank you, M. Hull.

M5. HULL: Sure.

HEARI NG OFFI CER ORTH: Vice-Chair Trujillo

Davi s?

VI CE- CHAI R TRUJI LLO DAVI S:  Yes.

| apol ogize, Ms. Hull, but | didn't -- wasn't
able to catch the full testinony so I'll have to | ook

back at it. So I don't have any questions for now.

Thank you.
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MS. HULL: Thanks.
HEARI NG OFFI CER ORTH: Thank you.
Menber Bitzer?

MEMBER BI TZER  Yeabh.

First of all, I -- 1 think it takes a Stanford
grad to throw a big, fancy word out there like -- what
was it -- deleterious. | had to look that up --

M5. HULL: You caught ne.

MEMBER Bl TZER: -- being a Berkel ey boy and
all. So anyway, nice credentials.
Has anybody considered that -- if | could

steal one from Bob Dylan, it helps to know which way the
wi nd bl ows?

Because you got a CEP around a well that's
circular, but if we got a prevailing wind, and in New
Mexico we tend to have them because the windm|ls point
this way, because the wind is always com ng fromthat
way.

Wuldn't it make nore sense to have kind of an
oval area where you have schools or kids that's downw nd
of -- typically downw nd and naybe extends this same
square footage about, what -- about of 3.14 mllion
square foot plune area that you m ght want to consider?
Has anyone ever | ooked at that?

M5. HULL: | am not sure. | would think that
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it's part of the consideration that went into the
selection of the 1,000 foot barrier, you know, as well
as the notion that the wind changes. So, you know, in
order probably to be the nost protective, | would think
it would just be a circle, naturally.

But | am unaware of investigation otherw se.

MEMBER BI TZER: Ckay. | was just -- that's
the only thing. It just occurred to nme because we were
seei ng maps, yours, which was very interesting, you had
wel I s around the school and the community in that photo,
and then the previous presenter had these photos,
satellite type photos of plunes heading in one
direction. | was like, oh, I know that's a typical w nd
pattern, I'll bet -- 1I'Il bet the actual downw nd damage
is being done beyond 1,000 feet in that direction and
not a few hundred feet in the other direction.

So -- but, of course, it doesn't always bl ow
the sane direction. So | guess this is sort of an
average, throwi ng a dart type of shape.

Anyway, that's all | had. Thank you.

MS. HULL: Thanks.

HEARI NG OFFI CER ORTH: Thank you.

Menber Garci a?

MEMBER GARCI A:  Yes. Thank you. | just have

one clarifying question, if | may.
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Ms. Hull, you nmentioned that Navaj o had
proposed a conprehensive program of inspections.

That's not in this proceeding, right? O
where was that proposed? For who?

M5. HULL: That is not in this proceeding,
| amnot privy to the particulars of that proposal.
just know that it is -- it has been proposed and it i
| believe, in the process of being finalized.

MEMBER GARCI A: |Is that Navajo EPA or --

M5. HULL: | -- | do not know.

MEMBER GARCI A: Ckay. Thank you.

HEARI NG OFFI CER ORTH: Thank you.

Menber Honker ?

MEMBER HONKER: No questions. Thank you.

Does any of that pronpt followup with you,
Ms. Paranhos?

CHAIR SU NA: | have a foll ow up.

HEARI NG OFFI CER ORTH:  Sorry. Madam Chair.

CHAI R SU NA: Thank you, Madam Heari ng
Oficer. Sorry. |1 was wondering if sonmebody el se m
bring up this question.

| just wanted to go back again in your
testinony, again just reiterating back fromDr. Lyon'

presentation, as well.

and
|

S,

HEARI NG OFFI CER ORTH:  All right. Thank you.

ght

S
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In terns of how we transition fromtalking

about nethane to tal king about VOCs, so you base the --
sone of your analysis on the nethane inventory and then
utilizing some type of conversion or relationship to
transition to VOC inventories cal cul ati on?

M5. HULL: Um hum

CHAIR SU NA: |Is that correct?

M5. HULL: That's correct, yes.

CHAI R SU NA:  Ckay.

M5. HULL: |'m happy to elaborate if you'd
like.

CHAIR SU NA: Yes. Can you elaborate on that?
I"'mstill trying to get ny head around that.

MS. HULL: Yeah. So, you know, as David was
mentioning earlier, nmethane and VOC are co-pollutants
in -- for nost of these sources, and so what we used was
the Western Regional Air Partnership inventory that it
had put together, and they cone up with both VOC and
nmet hane inventories on a source |level by county. So we
were able to devel op nmethane-to-VOC ratios in order to
convert our nethane inventory into a VOC inventory based
on New Mexi co-specific data

This is not unprecedented. R ght? EPA
uses -- simlarly uses ratios to convert between nethane

and VOC in its rul emaki ngs when it discusses the
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benefits of multi-pollutant versus single-pollutant cost

for LDAR. So EPA al so investigates, you know, what
costs look like if you' re just |ooking at reductions of
VOC versus VOC plus nethane, et cetera. And to do that
it has a standard ratio that it applies, as well.

CHAIR SU NA: So EPA -- excuse nme. So EPA has
a standard ratio, but fromhow you explained it, you
utilize New Mexi co-specific data.

MS. HULL: That's correct. Yes.

CHAI R SUI NA:  Ckay.

So it was probably a little different ratio
than EPA's; is that correct?

M5. HULL: It was a little bit different.
Yes. But not significantly. W just wanted to use data
that was specific to the state.

CHAIR SU NA: Ckay. Thank you for that
clarification. Appreciate it.

M5. HULL: Certainly.

CHAI R SU NA: Thank you, Madam Heari ng
Oficer.

HEARI NG OFFI CER ORTH: Thank you.

Ms. Paranhos, did any of that raise redirect
for you?

M5. PARANHOS: No, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: Al right. Thank you.
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Thank you very nmuch, Ms. Hull, for your

t esti nony.

MS. HULL: Thank you, Madam Hearing Oficer.

HEARI NG OFFI CER ORTH: Thank you.

| saw on the spreadsheet an asterisk by
Dr. Thonpson's nanme, and | wasn't sure whether that was
intentional or not. But |I'mwondering if perhaps we
could take M. Sm therman next, because he's not
avai |l abl e tonorrow, and when | | ooked at the
avai lability of your witnesses, it seened that
Dr. Thonpson nmight be if we get to that point. |'m
not -- we may still be able to take her today.

| s that okay?

M5. PARANHOS: | am checking with her right
now, but | do believe that she is certainly avail able
this afternoon, and | hope as well tonorrow norning.

HEARI NG OFFI CER ORTH:  Ckay.

M5. PARANHOS: | haven't got a response back
but --

HEARI NG OFFI CER ORTH: Just got a thunbs up.

MS. THOWPSON: Yeah. That is fine.

M5. PARANHOS: There she is.

M5. THOWPSON: That is fine.

HEARI NG OFFI CER ORTH: Thank you very nuch.

So let's see. I[t's 4:22.
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Where are you, M. Hiser?

MR H SER |'m here, Madam Hearing Oficer.

HEARI NG OFFI CER ORTH:  Hel | o.

W do need to take a break before the five
o' clock public coment session. | wll note that at the
moment | have just one public comenter.

MR. H SER  Ckay.

HEARI NG OFFI CER ORTH: So accounting for the
break, would you want to do that at 4:45, or would you
want to do that now and cone back?

MR. H SER. Honestly, Madam Hearing O fi cer,
whi chever you think is better for the Board and the
court reporter.

HEARI NG OFFI CER ORTH:  All right. | think
it's better if we take a break now.

Cheryl? 1s that okay?

Yeah.

Al right. Let's take a break now, cone back
at 4:40 and do what we can with M. Sm thernman then
Thank you.

MR. H SER. Thank you, Ms. Thonpson, for
help -- letting us get M. Smitherman in. W really
appreci ate that.

(Proceedings in recess from4:23 p.m to

4:40 p.m)
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t he break, please.
M. Hiser.
MR, H SER. Madam Hearing O ficer.
HEARI NG OFFI CER ORTH: Do we have
M. Sm therman?
MR H SER | believe we do.
MR. SM THERVAN: 1" m here.
MR H SER  Yes, we do.
HEARI NG OFFI CER ORTH:  Thank you.
Go ahead.
JOHN R SM THERVAN
(Relating to Topic Order 27)
havi ng been first duly sworn or affirmed, was
exam ned and testified as follows:
DI RECT EXAM NATI ON

BY MR HI SER

your name for the record?

A John R Sm t her man.

Q And your testinmony in this matter has
previously been admtted; is that correct?

A That's correct.

Q As Exhibit Al and Rebuttal Exhibit -- ah

m splaced it -- 40 -- is it 43?7 41. 41; is that

Q So, M. Smitherman, could you please state

2637
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correct?
A It's late in the day. |1'Il have to trust you.

Q Thank you for that.
Do you have any corrections to your direct
t esti nony?

A. Not that | recall.

Q | just wanted to recollect for you
Did you find a small -- a nmathematical error
in one of the tables in the -- in your testinony?

A Ch, thank you for remnding nme. Yes, | did.
It's basically | referred to the wong cell in a
spreadsheet. W corrected that. And that was in
between the filings that NMOGA nade and today.

Q And so you've corrected that and sone
testinmony -- and sone of the materials you're going to
present today; is that correct?

A | will talk about that today. It makes a
smal | change in actually sone nunbers on two different
spots, because it cascades.

Q kay. So we'll point that out when we get to
it. Thank you very nuch

A Thank you.

Q Did you prepare a summary of your direct
testinmony?

A | did.

Albuquerque Court Reporting Service, LLC
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"Il start with direct, if you don't m nd.
| s that sharing properly?
Q Yes.
A Fabul ous. It's not advancing properly. There
we go.

Thank you, Board Chair, Vice-Chair, Board
Menbers, Madam Hearing O ficer.

To start with, in Section 2. -- excuse ne --
20.2.50.116, LDAR, NMOGA -- NMOGA has -- had offered and
NVED has now accepted our suggestion to allow up to 30
days for a repair of a leak that's discovered through
LDAR, with sone exceptions. W appreciate that change.

As you probably have heard from ot her
W tnesses, sonetines things take |onger than we expect
themto take. Sonetinmes they take |longer than we'd |ike
themto take. And to be able to reliably repair al
| eaks that we find, nbst are within 15 days, which just
i s probably unmanageabl e.

Now, currently, we have a |lot of supply chain
i ssues due to the pandem c, but even in the future,
we're still going to have issues trying to get parts
when they're not on hand.

We al so have the opportunity to repair --

9/29/2021 EIB Ozone Hearing
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Q Wul d you like to present that summary?
A |'d be happy to do so.
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excuse nme -- to tag certain parts that you can't repair

inthat tine with a tag | abel ed Repair Del ayed so you'l
know whi ch ones that have been found that have not been
able to be addressed in that tine frane. So we

appreci ate NVED accepting that change.

Al so, operators are already obligated to
perform | eak detection and repair on equi pnent either
because they' ve got a permt that requires it or they're
subject to NSPS Quad O, Quad Oa or the series. So we
want to make sure that these two prograns align and are
not duplicative of each other. So we had suggested
| anguage that woul d nmake sure that we do avoid that.
And so far |'ve heard that NMED has accepted that
concept .

Q And so by that you nean that you heard
Ms. Kuehn's testinony earlier today that if we performa
Quad O or Quad Ca inspection and it neets the
requi renents of the Part 50 programit can be used for
bot h?

A That's correct. That's exactly what | heard.
So | assune that they're not going to be duplicative.

I"'mtrying to use ny keyboard to advance, and
it's not being very cooperati ve.

Al so, NMOGA has suggested that not al

equi pnent that's used in air and steam service, but also

Albuquerque Court Reporting Service, LLC
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equi pnent that deals with fluids that have | ess than

10 percent VOC by weight, including coal bed nethane, be
renmoved fromthe LDAR requirenents, also. At a mninum
we need to exclude all nonhydrocarbon gases, nitrogen,
CO2 and H2S and things |ike that.

As a rem nder to everyone, this part is
intended to reduce ozone precursors, NOx and VOCs, and so
it is appropriate that we apply these LDAR requirenents
to sources that have fluids in themthat have
significant percentages of NOx or VOCs, particularly
VCCs.

Al so, | believe that NMED should align the AVO
i nspection frequencies with the OCD s inspection
requi renents as applicable. W -- we really understand
that AVGs are an inportant part of a full conplenent of
i nspection protocols, but it does not nmake sense to have
two different rules fromdifferent agencies that don't
align. It creates confusion that's avoidabl e.

Q So for this it would be -- you would be
seeki ng sonet hing, for exanple, like a confirmation from
NMVED t hat AVOs conducted to neet the OCD requirenent may
al so be used to satisfy the NVED requirenent?

A That's correct. Optimally we would define the
requi renents for AVGOs under this rule to align with the

requi rements under the OCD rule, but at a mninum they

2641
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woul d recogni ze each ot her.

The NVED s | atest red-line, their Septenber
16th red-line, they suggested that LDAR frequencies
result in extraordinarily high em ssions reduction
costs, and costs are inportant. |nposing requirenments
that are not cost effective, as you' ve heard many, many
Wi tnesses say, will result in overly burdensone
conpliance costs that will relate to negative inpacts to
state and |l ocal comunities, because it will end up
causing wells to be plugged prematurely.

|'ve also testified that there are flaws in

ERG s, that's Eastern Research Goup's, anticipated cost

and em ssion reduction calculations. W wll talk about
that in nore detail later, but | do want to incorporate
t hose statements here, and I'll use ny surrebuttal for a

deeper dive into those issues.

That concludes ny sumary of the direct and
rebuttal .

MR H SER | think, Madam Hearing O ficer,
for the purposes of expedition, we were going to nove to
M. Smitherman's surrebuttal, as well, to get that done.
And - -

HEARI NG OFFI CER ORTH: Yes. Thank you.

MR. H SER°  And what | think would be nost

expeditious is the parties have reached agreenent, |

2642
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thi nk, on nost issues. There's, | think, |ike seven

slides where there m ght be a proffer, and naybe it
woul d be easiest just for when M. Smthernman reaches
that, we just state what the proffer would be, and then
we nove on to the next slide after that, if that neets
your approval .

HEARI NG OFFI CER ORTH: | think that sounds
like an efficient way to do it. Thank you.

MR. H SER.  Ckay.

Q So, M. Smitherman, you can please bring up
your surrebuttal slides.
A Wor ki ng on that now, sir.

MR, H SER. And, Madam Hearing O ficer, could
you check with the reporter and nmake sure she's hearing
M. Sm therman okay?

He seens a little bit fainter than he has been
in the past.

HEARI NG OFFI CER ORTH:  Cheryl, how we doi ng?

THE REPORTER: Yes. He is a little soft
spoken. | would like himto speak up if he can.

MR SM THERVAN: |1'Il do ny best.

|s that better?

THE REPORTER:  That is nmuch better. Thank
you.

MR. SM THERVAN:  Thank you

Albuquerque Court Reporting Service, LLC
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Before | open ny slides, first and forenost,
NMOGA supports a requi renent on LDAR at | east annually
on every well site, every gathering and boosting
station, every gas processing plant and every
transm ssi on conpressor station in New Mexico. This is
not a debate about whether LDAR should be required.
It's a discussion about the frequency of the LDAR
surveys, how many tinmes per year they should be
required.

No one should m ss the fact that NMOGA is
supportive of expanding LDAR to the up to 92 percent of
wells in New Mexico that are not currently required to
perform LDAR surveys under the NSPS Quad O, Quad QCa
series. That is adding up to 43,982 wells to LDAR
Pl ease do not |ose sight of that as we discuss
frequenci es and threshol ds.

LDAR i s expensive, and costs matter. More
frequent surveys |lead to nore conpliance costs. More
frequent surveys also lead to reduction in em ssions.
However, |'m going to show you that the added VOC
em ssions reductions from NMED s proposed i ncreased LDAR
frequency do not warrant the extraordi nary added costs
on a dollar per ton basis.

To get to that results, | will first walk you

t hrough how LDAR costs and em ssions reductions are

2644
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The concept of how em ssions reductions from
LDAR are calculated is really pretty straightforward. |
will use a well site as an exanpl e.

In the first step, a theoretical average well
site is devised. Another name for that is a nodel
plant. This average well site nodel plant has an
average nunber of all the typical equipnment that you
mght find at a well site, the separators, heater
treaters, conpressors, et cetera.

And there are several sources -- data sources
avai l abl e for determ ning what a nodel plant should | ook
like. NMOGA has selected the nodel plant data that is
the nost representative of operations in New Mexico
t oday.

Once the anobunt of equi prment at the nodel
plant is determ ned, the second step is to apply an
aver age nunber of conponents that could be sources for
| eaks associated with each equi pnent type, connectors,

val ves, et cetera. This gives you a total nunber of al

9/29/2021 EIB Ozone Hearing
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calculated. While doing so, I will nake the case that
the data that NMOGA used in its calculations are the
best data available for that purpose, contenporary, New
Mexi co-specific data. | will contrast our data with
that used by the Departnment through their contractor,
ERG ol d, non-New Mexi co-specific data.
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conmponents on the nodel plant.

Third, an average leak rate is applied to each
of the conponents. Now, this average |eak rate doesn't
mean that every such conponent |eaks that anount. It is
a statistical average. For exanple, if in a study you
determ ne that one in 100 valves is found to have a | eak
and the leak rate for that one valve is 50 cubic feet
per hour, then the average |leak rate for all val ves
woul d be .5 cubic feet per hour, 50 divided by 100.

The data used to determi ne these statistica
averages usually -- excuse ne -- generally includes
large emtters in their data set. As such, these
em ssion factors are designed to be representative of
all leaks, including large emtters.

Finally, statistical |eak rates per conponent
are sumed to get a total statistical |eak rate for the
well site nodel plant. But that's whole gas. VOCs nake
up just part of the gas that mght leak. So a factor is
used to adjust the total leak rate to yield a VOC | eak
rate for the well site nodel plant.

NMOGA created three nodel plants for well
sites and a separate one for gathering and boosting
stations. To create its nodel plants, NMOGA used the
nost recent G eenhouse Gas Reporting Programdata from

the San Juan Basin and the Perman Basin for its well

2646
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site nodel plants and a recent Col orado State
Uni versity/ Departnent of Energy study for its gathering
and boosting nodel plant.

ERG used ol der and | ess New Mexi co-specific
EPA Control Techniques Guideline, or CTG for their
nodel pl ants.

To arrive at the effectiveness of LDAR to
reduce | eak rates for any nodel plant, EPA has
established a table of reduction factors for specific
LDAR survey frequencies. They actually have two tables,
one for each of the main two LDAR techni ques. But
they're very cl ose.

As you will see, increasing the frequency of
LDAR has dimnishing returns. Wile the leak rate
reduction effectiveness goes up with higher frequencies,
there are dimnishing returns for increasing the
frequency.

To put these |eak volunmes and | eak vol une
reductions on a cost per ton basis, results that | just
descri bed nust be coupled with the associ ated cost of
LDAR surveys. This yields the cost per ton for such
surveys. That is the calculation that is inportant if
you' re conparing the choices of applying LDAR or not
applying LDAR. That's not what's being considered here.

The nore germane cal culation is the

2647
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i ncrenental cost of nore frequent LDAR and the

i ncremental reduction in VOC em ssions associated with
that sanme -- sane change in frequency.
Excuse ne.

That is what | will do for you today, and as
you wll see, the results are extrenely high increnental
costs for those small reductions in VOC volumes. This
extraordi nary investnent is not prudent given the
testimony we've already heard fromM. MNally that VOC
reducti ons have only a nodest inpact on ozone
concentration in this region. This rule targets ozone
formation. The nost inpactful ozone precursor is NOx,
not VOCs in npbst regions.

| hope that by the end of ny testinony you
will be confortable with how these cal cul ations are
made, you will agree that the data NMOGA used are
appropriate, and you will see that the LDAR frequencies
NMED is asking for are unreasonably expensive relative

to those recomrended by NMOGA.

| urge you to accept NMOGA s suggested changes
that will result in LDAR being perforned one to four
tinmes -- excuse ne -- one to four tinmes per year at

every well site and two to four tinmes a year at every

gat hering and boosting station, every gas processing

pl ant and every transm ssion conpression station.

2648
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So let's dive into the nunbers, shall we?

HEARI NG OFFI CER ORTH: |I'msorry to interrupt,
M. Sm therman.

I f you woul d please find a good stoppi ng point
in the next couple of mnutes, | need to take a little
bit of public coment before we proceed with the rest of
your testinony.

MR. SM THERVAN:  You know, Ms. Orth, your
timng is perfect. This is a great stopping point.

HEARI NG OFFI CER ORTH: Al righty. Well,

t hank you very nmuch. And thank you for stopping
shari ng.

It is a mnute to 5:00. | see our first
public conmmenter on the platform This is our five
o' cl ock public comrent session.

| did have these folks reach out to the Board
adm ni strator, Brenda McKenna, Dee Dicamllo, David
Anderson and April Perkins.

If you are on the platformand |I did not just
call your nane, please reach out through the chat.

Comment is taken on audio, not video, it's
taken under a brief oath and is Iimted to five m nutes.

Ms. McKenna, |'munnuting you

Can you hear ne?

M5. MC KENNA: Yes.

Albuquerque Court Reporting Service, LLC
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Can you hear ne?

HEARI NG OFFI CER ORTH: Yes, very clearly.
Thank you.

I f you woul d pl ease spell your nane for the
transcri pt.

M5. MC KENNA: Very good. It is Brenda
McKenna. Brenda is B-RE-ND-A, MKenna is
M C-capital -K-E-N-N- A

HEARI NG OFFI CER ORTH:  Thank you.

| f you would raise your right hand.

Do you swear or affirmto tell the truth?

M5. MC KENNA:  Yes.

HEARI NG OFFI CER ORTH: Thank you.

BRENDA MC KENNA
havi ng been first duly sworn or affirned, gave
public conment as follows:
PUBLI C COMVENT

HEARI NG OFFI CER ORTH:  1'I| start your five
m nut es now.

M5. MC KENNA: Thank you.

Good eveni ng.

My nane is Brenda McKenna, and | represent
District 9 in the New Mexico State Senate, which
includes the Counties of Bernalillo and Sandoval

Count i es.
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| express ny appreciation to the Environnental
| nprovenent Board for organizing this public forum

Wiy is New Mexico earning an F on snpg? W
are earning an F by failing our fell ow New Mexi cans who
call the counties of Lea, Eddy and San Juan Counties
home. This is because they live where volatile organic
conmpounds that drive the creation of snog are polluting
the air nons, dads, grandparents, aunts, uncles,
children and i nfants breathe every day.

What does snpbg do? |t damages | ungs,
exacer bates ast hnma and enphysenma and causes heart
di sease and cancer. How many of us would choose to |ive
in that kind of environnent that would shorten and
degrade your life or even nore especially that of your
ki ds and grandki ds?

Governor Lujan Gisham and Secretary Kenney
are noving forward to turn the F grade around, and |
support them whol eheartedly. In 2019, | acconpanied
former US Representative Haal and to the Counsel or
Chapter in the Navajo Nation. W saw and snelled the
flaring of methane gas fromwells. These wells were in
proximty to hones.

| magi ne the propane flaring one sees when a
hot air balloon is being prepared for flight. That is

the type of flaring we saw that day, only nethane is 84

2651
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nore tines worse than carbon dioxide and contributes to
25 percent of gl obal warm ng.

The United States is still one of the |eading
contributors to global warm ng, and with that nethane
come the VOCs that create snpg, which basically has the
effect of a sunburn on our lungs. W nust reverse
cour se.

| spoke to one of our hosts fromthat visit in
2019 recently. He told nme there was no change. |If
anything, there are nore wells. Approxinately 4,000
nore permts have been issued. Not only is the oil and
gas industry drilling nore there, they are -- they don't
seemw lling to support even the nost basic good
nei ghbor regul ati ons.

My friend hosted another group recently to
Counselor. This time it was a group of high school
students. The students drew the flaring they saw and
wr ot e down what they were witnessing in their journals.
The field trip was shortened because ny friend did not
want themto devel op headaches due to the nethane and
co-pollutants all around them

| had to ask nyself if a visiting class of
ki ds could get a headache from breathing this air, what
does it nean for people who live close to these

facilities? For that reason, |'d like to see the EIB

2652
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build on these strong proposed rules in three ways.

One, protect those living closest to the
devel opnent by requiring nore frequent inspections to
find and fix | eaks.

Two, ensure strong requirenments for operators
to control pollution during the conpletion of an oil or
gas well, as well as when they redevel op an existing
wel | .

Three, strengthen requirenments to cut
pol lution frompneumatic controllers that are used in
oil and gas production. The devices are the second
| argest source of oil and gas nethane em ssions in New
Mexi co. NMED shoul d require conpanies to inspect these
for | eaks and accelerate the tineline to retrofit
equi pnent with zero bleed or zero em ssion controllers.

Join nme and help the Gov -- to help the
Governor, Secretary Kenney and fell ow advocates to help
ensure we see the Counties of Lea, Eddy and San Juan
Counties earn an A for cleanliness of their air.

Thank you very much

HEARI NG OFFI CER ORTH: Thank you very rmuch
Ms. McKenna.

Qur other three commenters are on the

t el ephone, as | understand it.

Caller 25, 1've unnuted you

2653
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Wul d you spell your nane, please.

V5. DI CAM LLO Yes, nmm' am D-E-E, and the

last nane is D-I1-CA-MI-L-L-O

HEARI NG OFFI CER ORTH:  Thank you.

And if you would raise your right hand.

Do you swear or affirmto tell the truth?

M5. DICAM LLO Yes, | do.
HEARI NG OFFI CER ORTH:  Thank you.

DEE DI CAM LLO

havi ng been first duly sworn or affirmed, gave

public comment as foll ows:

PUBLI C COVMVENT

HEARI NG OFFI CER ORTH: |'mgoing to start your

five m nutes now.

9/29/2021 EIB Ozone Hearing
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Who is this, please?
Call er 25? Can you hear ne?
Ckay. |I'mgoing to nove to Caller 26.
Call er 26, can you hear ne?
M5. DICAM LLO  Hel | 0?
HEARI NG OFFI CER ORTH. Ch, yes. Hello.
Tell me who this is.
M5. DICAM LLO  Yeah. This is Dee Dicamllo.
| don't know what nunber | am
HEARI NG OFFI CER ORTH: Ckay. No. That's
great.

Albuquerque Court Reporting Service, LLC
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M5. DICAM LLO  Thank you.

| amnot a politician, and | amnot as erudite
as Ms. McKenna in -- in relation to the -- to the
specifics of what we're tal king about.

| have been an art teacher and an art history
teacher for 35 years and -- at UNM through Taos Acadeny
and Taos Hi gh School for many years. And | saw many
children when | taught elenmentary and hi gh school who
had asthma, who had different forns of |ung problens.

My stepson is a doctor who is in -- at Al buguerque in
Presbyterian Hospital, and he has seen the sane kinds of
increases in asthma in children.

So basically, what | want to say is | think
it's unconscionable that 130,000 New Mexico's -- New
Mexicans live within a half mle of oil and gas
devel opment. And as we can see from Ms. MKenna's
testinony, the nethane gas produces snog that is -- is

absolutely horrid on the lungs and the health of

chi | dren.

It is a shame that the oil and gas operations
that rel ease one mllion netric tons of clinmate-warm ng
met hane each year will inevitably increase by 70 percent

t he droughts that have been happening in the | ast
several years.

And we need -- you know, given -- given what
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New Mexico -- in terns of our ecosystems, given who we
are and what we are, the high desert, with | arge skies,
wth big skies and -- and wi nd potential and sol ar
potential, we need to be |eaders in solar and w nd
energy, in clean energy. W need to be |eaders, and we
need to enphasi ze ecotouri smthrough being -- through
having a | eadership in solar and wi nd power.

It is unconscionabl e and unbelievable that a
state so beautiful, a state with so nmuch tourismis
degrading the potential for good health in our children
and degrading the potential for ecotourismin this
st at e.

And anyway, | want to say that | |ove New
Mexi co, and we need to love it to the point where we
protect it, we protect our air, our water, our skies,
our children and our adults.

So thank you.

HEARI NG OFFI CER ORTH:  Thank you,

Ms. Dicam || o.

|"mgoing to unnute Caller 27

Caller 27, can you hear ne?

MR. ANDERSON: Am | 277

HEARI NG OFFI CER ORTH:  Yes, you are.

Who is this?

MR. ANDERSON: Okay. This is David Anderson.

2656

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8
9/29/2021

EIB Ozone Hearing

on.

Actual |y,

2657
| -- I"ma Southern New Mexico --

HEARI NG OFFI CER ORTH: Wait. Hold on. Hold

MR. ANDERSON: Ckay.

HEARI NG OFFI CER ORTH: | need you to spel

your nane, please.

MR. ANDERSON: |'m sorry.

Dave Anderson, A-N-D-E-R-S-O N

HEARI NG OFFI CER ORTH:  Thank you.

And if you would raise your right hand.
Do you swear or affirmto tell the truth?
MR. ANDERSON: | do.

HEARI NG OFFI CER ORTH. 1'mgoing to start your

five mnutes now. Thank you.

DAVE ANDERSON

havi ng been first duly sworn or affirned, gave

public conment as foll ows:

PUBLI C COMMENT

MR. ANDERSON: | live in Southern New Mexi co.

|*ve been here -- oh, gosh. | cane here in '75.

|"ve been interested in solar for a long tine.

| use solar on ny house now. |[|'ve converted

conpletely to solar. | do have a little bit of propane

occasionally as backup if necessary.

But | -- ny point is we live in probably one
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of the best states, like the | ast person said, in the

United States for solar. Arizona, Texas, New Mexico,

Col orado, we shoul d be devel opi ng sol ar and w nd,

think, for the whole nation. And | also feel like that

if we put solar on every house and we -- and we push

that, we will get these em ssions down fairly quick.
There has to be a way -- there has to be sone

sort of catalyst, though, to get people to want to do

this. Now, | -- | chose to do this because -- actually,
| lived in Canada for about six years, and -- and ny
stepson worked in the oil sand. It was probably the

wor st place on the planet to live. He would cone

back -- every tine he would go there -- he was an

el ectrician -- he would cone back, he'd have welts al
over his body. And these welts would stay on his skin
for up to two weeks before they would start to

di ssi pat e.

This has to -- if anybody is exposed to these
type of toxins, and | think we are in New Mexico, if you
| ook at Artesia and sone of the areas in Southern New
Mexi co, Carl sbad, da-da-da, you're seeing this in the
air. And | went to Mdland about two years ago, and |
was |ike, boy, the air is just -- it's |like gray all the
time. Ddn't used to be like that.

So it is getting worse. W do need to junp on
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worl d as far as em ssions, but I know they are pushing
solar big tinme now, solar and w nd.

| think we need to -- like -- like Caller 26
said, we need to be the leaders. W -- we should be the
| eaders. We can start here in New Mexico and expand out
if that's what it takes. | know we're up against a | ot
of opposition with oil and gas, but that's actually --
you know, that's going to -- that's going to go down and
down nore and nore, because oil and gas, as we know, is
a fossil fuel, we're not going to have it forever, and
it is very -- it's such a pollutant.

| believe BP, one of the |argest producers of
oil and gas in the world, is also one of the -- has

started using solar and is one of the |argest producers

in solar energy, as well. | could be wong on that, and
you can correct nme on that. But -- so sonebody is
trying.

We just need to get these big oil conpanies to

start switching over, and | think with these bills being

9/29/2021 EIB Ozone Hearing
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this right away. | do think we're -- we're in a bad
situation right now | know the United States is one of
the worst, but we've got other big conpany -- or
countries that are also really -- really bad. | don't
know what China is right now | don't knowif they're
nunber one or nunber two in the nation -- or in the

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8

9/29/2021 EIB Ozone Hearing

passed, that's the best way to do it. | just hope it
passes. And I'mnot sure we're going to get all of it
done at one tine, and naybe we ought to rethink this if
we don't get it done at one tine, maybe we should
rethink it and try to do it in chunks, so we get it al

done. But we definitely have to do it.

And | amvery concerned about our kids. |'m
very concerned about my grandkids. 1've got four
granddaughters that live in Denver, Colorado. |'mvery

concerned about them very concerned about their
environnent as they grow older. |'mvery concerned
about the animals and -- and the rest of the humans.

| -- nmy next step is an electric car. MW
house is electrified. I'mall electric now and al
solar, and now |'mgoing towards a car. And | think
that's what we need to do, is start little steps, start
nmovi ng that direction.

| think that's all ny tine.

HEARI NG OFFI CER ORTH.  All right. Thank you
very much, M. Anderson

Al right. Let me go back to Caller 25.

s this you, Ms. Perkins?

Cal l er 25.

Al right. That is not worKking.

Al right. | believe, then, finally, we go to
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Sanders Moore. Here we go.

' ve unnuted you

Can you hear ne?

M5. MOORE: | can.

Can you hear nme now?

HEARI NG OFFI CER ORTH: Yes. Thank you.

I f you would pl ease spell your nane for the
transcript.

M5. MOORE: Yes. M nane is Sanders Moore,
SANDERS MOORE

And | amjust going to make a statenent --

HEARI NG OFFI CER ORTH: Hol d on.

M5. MOORE: -- on behalf of Senator M m
Stewart, which is MI-MI ST-EEWA-RT.

HEARI NG OFFI CER ORTH.  All right. If you
woul d rai se your right hand.

Do you swear or affirmto tell the truth?

M5. MOORE: Yes

HEARI NG OFFI CER ORTH:  Thank you.

SANDERS MOORE
havi ng been first duly sworn or affirmed, gave
public comment as foll ows:
PUBLI C COMVENT
HEARI NG OFFI CER ORTH: 1'Ill start your five

m nut es now.
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M5. MOORE: Thank you.

Good afternoon, Board Menbers.

| am Sanders More, Senate President Pro
Tenpore, Mm Stewart's Chief of Staff. She sends her
regrets that she's unable to join you today herself.
And | will read a statenent on her behal f.

Thank you, Board Menbers, for your tinme and
attention to this serious and inportant issue. Ozone
has a huge inpact on our climate and our health and is a
maj or pollutant created by oil and gas operations,
putting everyone's health at risk, especially children,
elderly and frontline communities, which are
di sproportionately rural, |owincone and conmunities of
col or.

Governor Lujan Gisham has been a | eader in
addressing climte change and pollution in New Mexi co.
She signed an executive order during her first nmonth in
office laying out her climate priorities in action
during her tenure, including addressing the very high
| evel s of methane we emt in New Mexico, of which ozone
is a by-product.

| am pl eased to see these rul es noving
forward. New Mexico should be at the forefront of
addressing climte change and by extension mtigating

t he adverse health inpacts caused by ozone pollution.
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Thank you for the strong draft rule that you

i ssued this spring. | encourage the EIB to support
three inportant inprovenents for the final rule.

First, to require nore frequent inspections to
find and fix |eaks at well sites close to schools and
hones.

Second, require conpanies to control pollution
during well conpletions.

And finally, to strengthen the requirenents to
reduce pollution frompneumatic controllers.

Thank you for your tine and consideration.

And then if it's all right, I1'd like to just
make a coupl e comments nyself, speaking on behal f of
mysel f as Sanders Moore.

l"ma nother of a toddler, and | am personally
very concerned about the fate of our planet and our
pollution. | watch the air quality on an app on ny
phone fairly regularly to determ ne whether | should
take my child to the playground, and | don't take her
out si de when the ozone and other pollutants are high
because | don't want it to cause long-term health
i npacts for ny daughter.

Living in Al buguerque, | have the luxury to
check that and to stay inside when it is unsafe for her

little lungs, but people living in frontline comunities
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do not have that luxury. They are breathing the bad air

quality regularly. And these communities have paid the

price with their health for decades. W need to protect
these famlies and ensure that all -- health for all New
Mexi cans and globally is protected from ozone pollution.

So | al so encourage you to nake those
i nportant changes that the senator is al so encouraging.

Thank you very mnuch

HEARI NG OFFI CER ORTH: Thank you very rmuch
Ms. Moore.

Al right. W have reached the end of the
public comment session for this evening. W will return
to the technical case.

If we could get M. Smtherman back

M. Hiser. Let's see here.

MR HSER | see M. Smthernman, as well.

HEARI NG OFFI CER ORTH:  All right. Geat.

Pl ease go ahead.
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JOHN R SM THERVAN
(Relating to Topic Order 27)
havi ng been first duly sworn or affirned, was
exam ned and testified further as follows:
DI RECT EXAM NATI ON ( Cont i nued)
BY MR H SER
Q M. Smtherman, please proceed with your
surrebuttal and -- but when we hit slide 10, make sure
that you don't address that, let nme speak to that.
A Be happy to do so.
Am | sharing ny slide properly?
Q It isin still what is normal view instead of

presentation view.

A You know, | think I'mgoing to have to | eave
it there.

Q Ckay.

A It does sonme funny things when | don't.

Q And you're --

THE REPORTER: Excuse ne.

Q (BY MR H SER) -- also getting faint again
for the court reporter. So if maybe you coul d nove
forward toward your speaker.

A Certainly.

Let's go ahead and start, shall we?

Part of my surrebuttal is going to be
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respondi ng to sone coments and criticisns that NVED
made. They believe that NMOGA's anal ysis | acks
specificity. Al so, NMED has chall enged sone of the
bases of our analysis, and I will try to address those
for the Board's edification. And I'mgoing to start
with well sites, if | could, please.

W -- we believe that ERG s analysis is
flawed. Em ssions reductions in their analysis are
overesti mated, nostly because their nodel plant is
flawed. 1've talked a little bit about that in ny
i ntroduction. The major equi pment counts are high,
hence the conponent counts are high, hence the em ssions
are high

Q Ckay. M. Smtherman?
A Yes.

Q You' re fading out on us.
A Qops. I'msorry.

Maybe | can turn my video off? Think that

woul d hel p?

Q That m ght.

A Let ne stop sharing just for a nonent and see
if I can figure this out.

| s that any better?

Q Alittle bit. You' re just going to have to

make sure you speak up, and we may ask you periodically
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to speak up again.
A Ckay.

ERG s analysis is flawed for a couple of
reasons. The em ssions reductions are overesti mated,
nostly because of the nodel plant flaws that |'ve just
di scussed. The |eak frequency is also flawed. And the
costs are underestinmated. So the conbi nati on of those
two results in results that are not reliable.

Let's tal k about the em ssions reductions.
Specific critique was that NMED cannot eval uate the
validity or representativeness of the alternate nodel
pl ants nentioned by NMOGA because NMOGA does not
docunent in its testinony or exhibits the actual nodel
pl ants they created and on which they estinmted new
em ssion reductions and cost effectiveness nunbers.

Qur response, and again |I'm-- pardon ne for
having to read this, but the comments were very
specific, and I want to nmake sure that |'ve gotten them
correct.

NMOGA di d provide the Greenhouse Gas Reporting
Program file, Exhibit 27, that was used to construct the
nmore current and representative nodel plants. The data
is also publicly available. In ny surrebuttal | wll --
NMOGA wi || provide additional information on those nodel

plants, although I think we'll skip that.
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What is a nodel plant? W' ve tal ked about
this in ny introduction. |It's a statistically average
facility, average nunber of equipnment counts, average
nunmber of conponents per equi pnent, and results in an
aver age nunber of conponents per site.

ERG s nodel plant used 1996 data fromthe CTG
Sonme of that data was not specific to New Mexico. 1In
fact, sone of it was not even specific to upstream oi
and gas sector. NMOGA's nodel plant used recent 2019
greenhouse gas reporting data specific to the San Juan
and Perm an Basins.

Q All right. M. Smtherman, this is slide 10.

So, Madam Hearing O ficer, at this point, as
di scussed, NMOGA woul d be making a proffer.

And so | would state that if M. Smtherman
were to testify he would state that this shows how NMOGA
devel oped the nunber of nodel plant equi prment counts
fromthe greenhouse gas data, by dividing that by the
nunber of wells as explained in his testinony, then used
t he average conponent count per equi pnent, which is the
sane as the ERG data -- that's that middle section -- to
cal cul ate a new average conponent count per nodel plant,
whi ch you see on the right-hand side. And that woul d
then be used in the basis for calculating the em ssions

changes fromthe | eak reduction frequenci es.
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HEARI NG OFFI CER ORTH:  Thank you.

MR. H SER.  Ckay.

M. Smtherman, you can advance to slide
nunber 11, which is also one of the ones that we are
doing a proffer on.

So this is the exanple of if you apply that
calculation to the well site side. This -- unlike the
first slide, slide 10, which was gas facilities, this
one presents the sanme information -- |'msorry.

John, you're nmoving all around on ne.

MR SM THERVAN.  Sorry.

MR. H SER°  We're now back on slide 11

So this presents the information for oi
wells, and it had it divided into the two categories
that were used of less than 300 gas-to-o0il ratio and
over 300 gas-to-oil ratio.

Once again he would have testified that they
t ook the nunmber fromthe G eenhouse Gas Reporting
Program divided that by the nunber of wells, divided by
nunber 2, to come up with the site, use the ERG data
fromthe CTG for the average conmponent count, to then
cal cul ate a new average conponent count for the node
pl ant site.

HEARI NG OFFI CER ORTH: (Okay. Thank you.

MR. H SER. That conpletes the proffer on this
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slide, Madam Hearing O ficer.

Q Now, go ahead, John, to slide nunber 12, and
thi nk you may resune on this one.
A Thank you, sir.

This is the ERG nodel plant that they used as
t he basis of their calcul ation.

As you can see here, there's a certain nunber
of equi prment counts for each of the different equipnent
types. They have conponents -- average nunbers of
conponents that are associated with each one of those.
Here, for exanple, 21.6 valves associated with a
separator. And you nultiply those two together to get
t he average conponent count for each of those equi pnent
types, for each of those conponent types. And you get a
total of all of the conponents that are at that site
that have the potential to |eak.

Q And so if | could interrupt you there.

So basically, you take the second columm, the
nodel plant equi pnment count, and then you nultiply that
in this case by the third colum, the average val ves,
and then you go to the conponent count per nodel plant,
and that 19 is the 2 tines the 9.5; is that correct?

A That's correct.
Q And then 2 tines 37 to get the 74, and that's

how you' re constructing this table.
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A That's correct. And the result is a tota
nunmber of conponents that you see here, and, you know,
our nunbers woul d have been | ower than that because of
t he nost recent greenhouse gas reporting data equi pnent
counts.

We al so have ERG s nodel plant for oil well
sites, both sites with a lower GOR than 300 and a GOR
equal to or greater than 300. Sanme process, equipnment
counts here, the nunber of conponents per equi pnent --
or -- excuse nme -- the average number of those equi pnent
types, conponents total here. So again you end up with
a total nunber of conponents at the site -- at an oi
well site greater than and equal 300. Qur nunbers woul d
have been simlarly constructed, but would have resulted
in | ower nunbers.

Q And, John, before you nove on fromthis slide,
could you rem nd the Board what GOR neans and why that's
i mportant?

A Oh, thank you. Gas-oil ratio. It really
di stingui shes between oil wells that don't produce a | ot
of associated gas and oil wells that produce quite a bit
of associated gas. WMny of your -- | want to call them
ol der water flood, older conventional oil wells produced
little gas as associated with each barrel of oil, and

t he nunber is 300 standard cubic feet of gas per barrel
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of oil.

Q Thank you for that --

A These wells in unconventional tend to be
hi gher than 300 GOR

Q Sorry. | didn't nean to speak over you

Thank you for that clarification of the term

Pl ease proceed.
A As | nmentioned in ny opening, there is a table
that's been established by the EPA that, in essence,
gi ves you the anmount of emi ssions reduction that you're
going to get with differing -- differing LDAR
frequencies. |If you do annual LDAR surveys, you w ||
get a 40 percent reduction in your nodel plant's
emssion. |It's a straight calculation. And if you did
sem annual , you'll get 60 percent reduction, quarterly
80 percent, nonthly 90 percent.
There are sone slight differences between
whet her you use an Od or Method 21, but, in essence,
this has been sinplified to give you the nunbers that we
used in our calcul ations.
Q And, John, before you nove fromthat slide,
can you go back for a m nute?
Was one of the points that was inportant to

NMOGA was that there was a large gain fromstarting LDAR
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at all, but that the gain seens to go down as we
i ncrease the frequency?

A It does. In fact, as you can see
specifically, the gains between quarterly and nonthly
are relatively small. Wen you go from annual, you
know, every 12 nonths, to every six nonths, then you get
a 20 percent increase. You go fromsix nonths to four
nmont hs, you get 20 percent reduction, additional
20 percent reduction. So you can see that there's a
di m ni shing return.

Q Thank you.

A So when you tabulate the em ssion reductions
at these nodel plants, you get these results. Here is
the CTG basis that ERG came up with for their gas well
sites. They perform-- if you perform annual LDAR, you
get a .61 ton per year VOC reduction on a gas well site.
| f you perform sem annual, you'll get a .917, and if you
do quarterly, a 1.222 ton per year VOC reduction. Using
our nodel plant, those reductions -- since the em ssions
are smaller, the reductions are also smaller. It runs
from.509 tons per year down to 1.018 tons per year.

And |"'ve got the little tabulation to
illustrate the percentage reduction between ERG s data
and NMOGA's data. For gas well sites it's a

16. 7 percent reduction, for low GOR sites it's a
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27.9 percent reduction, and for those oil well sites
wth equal to or greater than 300 GOR al nost 60 percent
reduction. | gave you a sanple calculation here. |
won't go through that. |It's pretty straightforward.

Q And just as a rem nder, John, is that due
principally to the difference in the conponent count
bet ween the CTG and the greenhouse gas reporting?

A That's actually the only difference.

So once you then couple that with costs to put
it on a cost per ton basis -- and by the way, we used
t he sane cost basis that the Departnent used, the CIG
basis, and applied it to our nodel plant em ssions
reduction. So the only difference here is the em ssions
reduction that conmes fromthe nodel plant equi pnent
counts.

As you can see, the |ower em ssion inpact
yi el ds hi gher per ton costs. And those get higher and
hi gher dependi ng on whether you're in a gas well site or
one of the |l ower or higher GOR oil well sites.

Agai n | ooki ng at the percentage change, gas
wel |l sites are al nbst 20 percent higher, | ow GOR oil
sites are al nost 40 percent higher, and high GOR well
sites are al nost 150 percent higher. And again a sanple
cal culation for your edification.

Now, we believe that the |eak frequency that
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ERG used -- and we actually used the same nunbers -- has
been overestimated. So we | ooked into that as a
sensitivity to at | east have the Board understand that
had they used -- had we used a higher leak -- or |ower

| eak frequency our nunbers woul d have been, in essence,
worse. They woul d have been higher. So we're being
conservative by using CTG | eak frequency data when
there's data that indicates that we coul d have used
probably better data.

The ERG EPA data found that sites start off
wi th about four |eaks per site initially, and in all of
t hese studies, these |leak frequencies tend to go down
over time, as LDAR is -- continues to be instigated.

APl study based on two years of quarterly LDAR

at over 6,000 sites -- or -- excuse ne -- surveys across
al nost 3,500 sites found that they start off with |ess
than two | eaks per site. It was about 1.6 actually.
And it dropped quickly to | ess than one | eak per site
over time. So we believe that ERG data overstates the
| eak rate, therefore overstates the em ssions. W did
this as a sensitivity. W did not include this in our
cal cul ati ons.

|"'m going to pause and go to a specific NMED
rebuttal. The | eak frequencies APl generated fromthe

Quad Ca report is not representative of New Mexico since
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the facilities being surveyed are the new and nodified

facilities subject to the LDAR requirenents in Quad Qa,
and they're not representative of the older facilities
and sites in New Mexi co.

And while we agree that the facilities in
APl 's frequency analysis are newer than many of the New
Mexico facilities, they are no | ess representative than
| eak frequenci es devel oped decades ago that were based
on even ol der data and included industries besides oil
and gas segnents.

So again we | ooked at the | eak frequencies, we
recogni ze that there's a real possibility that the ERG
| eak frequencies that they used are too high, and we
used are too high, but that basically says that our
nunmbers are conservati ve.

Again a specific coment, NMOGA does not
provide a detail ed conparison of the results of the
study to the frequency or enm ssion rates that were the
basis of the 2016 CTG esti mates of cost effectiveness.

We did provide study papers and suppl enment al
information in our Exhibits 5 and 14 that conpare the
various other |eak frequencies and em ssion rates that
are discussed. Some of those are the 2016 | eak -- CTG
| eak frequency of about 1.18, APl at .42 of conponents

| eaking. The API's |eak study rates per |eaking
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conmponent are higher overall than those underpinning the

2016 CTG
"' mgoing to nove on
Q kay.
A Costs are underestimated at well sites, also.

Again as a sensitivity, NMOGA | ooked into the validity
of the costs that ERG used, and we used, to underpin
their costs per ton in their em ssion reduction costs.
We again used the CT -- sane CTG data that they did, but
we did this as a sensitivity.

And APl commented, as you've heard earlier
fromother w tnesses, on the 2016 CTG and believed that
the costs were underesti mated for the conducting of the
| eak surveys, conpleting the repairs, maintaining
records. Also, they conpletely omtted costs for
personnel training, travel tinme and costs and equi pnent
mai nt enance.

So we believe that these costs that ERG used
are too low. W used themalso, but we're also pointing
out that had we used these higher cost nunbers, then the
resulting costs per ton would have been nuch higher. It
again points to the fact that our nunbers are
conservative

Again a specific comment, EPA fully responded

to API's comments in their responses to comments and it
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is beyond the scope of this rul emaking for NVED to
revisit the issue. You heard that earlier today.

NMOGA i ncl uded the APl costs as a sensitivity
and did not use it in our actual calculations. W
included it to illustrate that the inpacts of costs per
LDAR survey and the costs per ton of reductions are --
are low, and costs do matter.

NMOGA does believe that costs are
underestinmated in this rul emaking and that the agency
undertaki ng the rul enaki ng has the obligation to gather
and use the nost current and accurate information
available in their analysis, costs and ot her data.
NVOGA wi Il be -- NMOGA woul d be happy to assist NMED in
gathering current cost information from New Mexico
operators which would be representative of the actual
costs of operations and chal | enges.

Let's nove to gathering and boosting stations.

Again em ssions are overestimted at gathering
and boosting stations, using their nodel plant. It's
agai n based on 1996 EPA data, it's an EPA GRI study, and
it's not representative of current popul ations of
gat heri ng and boosting stations in New Mexi co.

NMOGA' s nodel plant was based on a Col orado
State University/Departnent of Energy 2019 mmj or study

that yiel ded fewer equi pnment counts, fewer conponents
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and | ower potential |eak em ssions than ERG used.

And now, M. Hiser?

MR. H SER. So, Madam Hearing O ficer, this is
anot her proffer slide.

If M. Smtherman were to testify on this
slide, he would explain how NMOGA | ooked at the CSU
report and fromcertain tables in that report selected
t he nunber of pieces of equipnment in the nodel plant --
you see sort of in the second colum -- and then from
different tables collected the average conponent count
per equi pnent, and then nultiplied those to cal cul ate
t he average conponent count for the nodel plant. Very
simlar to what we saw for the well sites in the earlier
st ages.

And that woul d conplete NMOGA's proffer on
this point.

HEARI NG OFFI CER ORTH:  Thank you.

MR. SM THERVMAN: So ny next slide is the node
pl ant that ERG used on gathering and boosting stations.
Once again simlar type of structure where you' ve got
your equi pment counts, you've got your average conponent
per equi pnent, which yields the average conponent count
per nodel plant for each of these different conponent
types. And you sumthem at the bottom

Qur nunbers woul d have been simlar in their
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structure, but the numbers woul d have been | ower than
t hese.

Simlarly, we have used their nodel plant and
our nodel plant to calculate estinmated em ssions
reducti ons.

Now, here is the slide, M. H ser, that has a
small error init, and it's a consistent error, and we
had a -- just basically used a wong cell reference in a

spreadsheet. And basically, every one of these eight

nunbers here are 6.5 percent too -- too low. The
nunbers that we are showing you are -- let me get this
right -- lower than the nunbers that we had in our

original testinony by 6.5 --

Q (BY MR HI SER) These nunbers have conme down
by 6.5 percent from what was presented in your original
testinmony; is that correct?

A That's correct. That is correct.

So the nunmbers here, as you can see, the tons
per year reduced are quite different between ERG
estimates and the Perm an -- and the NMOGA esti nmat es.

Q So, M. Snmitherman, can you explain why in the
previous tinmes that we were tal king about this we didn't
have a differentiation between basins, and now suddenly
when we get to gathering and boosting there is a

differentiation?
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Reporting Program and we have specific data fromthe
Perm an Basin fromthat sane source. ERG only has the
CTG i nformati on which does not differentiate between

t hose two basi ns.

So agai n showi ng you the nunbers, San Juan
Basin 82 percent |ower, Perm an sites 55.6 percent
| oner. Again another sanple cal culation for your
edi fication.

Once again a specific cooment, NMOGA fails to
note the findings of the study that, quote, unquote, the
study indicates that study em ssion factors either agree
with or are |arger than current G eenhouse Gas Reporting
Program em ssion factors for the Western US, unquote.
The NMED anal ysis al so does not take into account the
estimated |l eak rates in standard cubic feet per hour
including the presence of large emtters relative to
t hose that were the basis of the 2016 CTG esti mates.

Q M. Smtherman, let ne stop you there

In the second sentence you said the NVED
anal ysi s.

Did you nmean the NMOGA anal ysis?

A Excuse ne. | m sspoke. The NMOGA anal ysis.

9/29/2021 EIB Ozone Hearing
2681
A Thank you. That's an excellent question.
The reason is we have data fromthe San Juan
Basin -- fromthe San Juan Basin G eenhouse Gas
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This is a comment from NVED, comenting on NMOGA' s
anal ysis. Thank you.

Qur response is the NMOGA used the em ssion
factors -- you'll see themin Table 4 of our
Exhi bit 28 -- devel oped by the study authors to
cal cul ate potential equipnent |eak em ssions and the
frequency dependent reduction percentages used by
ERG NVED in our analysis. Since NMOGA used eni ssions
factors devel oped fromthe study, that's fromthe
Col orado State University/ DOE study, measurenents and
t hese em ssion factors incorporate the study
measurenents, including large emtters, the division's
coments are sinply not correct.

Again a specific criticism NMOGA does not
provi de any details regarding how the results of the
second paper -- that's the Col orado State/ DOE study --
were used to adjust the VOC reduction estimtes from
those in the 2016 CTG to those in NMOGA's testinony or
how t hey were used to adjust the cost per ton of VOC
reduced.

NMOGA di d supply the Col orado State

Uni versity/ DOE study, part of our NMOGA Exhi bits 28 and

7, and we responded to those materials -- excuse ne --

NVED responded to those materials, and clearly they had

access.
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Some of the details of how NMOGA used the

Col orado State University/Departnment of Energy study to
construct a nore current nodel plant for gathering and
boosting facilities and then to cal culate potenti al
em ssions, frequency dependent reductions and costs per
ton of reductions.

One, NMOGA used the mmj or equi pnent per
gat hering and boosting station that you' Il find in Table
6, NMOGA Exhibit 28, to establish the count of major
equi pnent types per station.

Two, NMOGA used the conmponent counts per piece
of maj or equi pnent -- those are Tables S3 through 30
through S3 -- excuse nme -- S3-30 through S3-35 in the
Col orado St ate/ Departnent of Energy gathering and
boosting station study suppl enental information, Vol une
3, which you find in our NMOGA Exhibit 7 -- multiplied
by the count of major equipnent to cal cul ate the nunber
of conponents per station.

Conti nui ng, that same comment, NMOGA t hen
mul tiplied the conmponents count by the study-derived
em ssion factors, which you'll find in Table 4 in
NMOGA' s Exhibit 28, to calculate the standard cubic feet
of em ssions per nodel study.

Then NMOGA divided the em ssions by 1,000 to

convert themto Mcf, and then nultiplied the results by
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t he pound of VOCs per Mcf, as | did -- as | explai ned

earlier, you basically take whole gas and reduce it to
t he anbunt of VOCs specifically in the San Juan Basin

and the Perm an basins respectively, to arrive at the

mass of em ssions -- VOC em ssions per station.

Note that the result is based on actual New
Mexi co data and is certainly nore representative than
t he outdated and nonrepresentative information used by
ERG.

The mass of em ssions per station, which
represents potential equipnent |eak em ssions, was then
multiplied by the sanme reduction factors that ERG used
for the different LDAR survey frequencies to calcul ate
the reductions per station. And as |'ve already
menti oned, 40 percent, 60 percent and 80 percent
reductions, depending on the frequency.

We did create a 90 percent reduction nonthly
surveys. It's a little wonky. | won't go through the
details of that.

NMOGA t hen used the ERG and the NVED costs for
a different | eak survey -- excuse ne -- for the
different | eak survey frequencies to calculate the per
ton cost of reductions.

A different criticismor comrent from NMED

given the uncertainty regarding the costs used by ERG
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and NVED in their analysis of the rule inpacts, NMOGA
does not think considering the mnimally | ower costs
associated with | ess conponents and | ess leaks is
particularly relevant to the cost per ton of reduction.

Qur response, as the division knows, major
parts of the cost per survey are buying the canera and
support equi pnent, training personnel, traveling to and
fromthe sites -- excuse ne -- especially renote sites
in New Mexico, firing up and checking the equi pnent,
conducting the survey itself, docunenting the survey
results in a database, creating work orders for repairs,
obt ai ning parts, planning for personnel for repairs,
traveling to and fromsites for repairs, naking the
repairs, and docunenting the repairs in a database.
There's lots and lots of steps that are associated with
t hat .

So only part of the costs per survey that vary
wi th the nunber of conponents per site in the -- is in
the survey tinme, and cost per survey is not particularly
sensitive to the difference in survey tine given the
ot her cost drivers and the fact that gathering and
boosting station is still conplex and takes about the
sane tinme to survey.

The only parts of the cost per survey that

vary with the nunber of |eaks are obtaining the parts
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for repair and making the actual repairs. Although
fewer leaks will require fewer repairs, the cost
differential is not that great. Also, as the division
knows, as the frequency of survey increases, the nunber
of | eaks per survey goes down, and the proportion of the
survey cost attributable to repairs also decreases to a
point that the differential costs for fixing one |eak
versus three is really not that rel evant.

Q And so as part of the comrent here, John
really by the tine you get to a gathering and boosting
station, they are much nore conplex than a typical well
site would be, so there's nore conponents, and you're
going to have to spend a certain anount of tinme at that
facility sort of regardl ess?

A Exactly. And the cost driver really is the
survey itself. The repairs are a small part of the cost
that is included in our cost estimate, but it's nostly
t he cost of the survey.

So when you take those costs and you apply
themto the VOC reductions, you get this table here.
Again we had a small change, 6.5 percent change in the
nunbers that cascade to these, as well. So these are
the corrected nunbers. And again you have San Juan base
nunbers and Perm an Basin base nunbers relative to the

one single nunber set for New Mexico fromthe CTG
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Once again | show you that the San Juan
sites -- excuse nme -- San Juan Basin sites are
460 percent higher, Perm an Basin sites 125 percent
higher. So the ERGs ton -- dollar per ton estimates
understate the New Mexico actuals. And again once nore
a sanple cal cul ation

Q So, John, maybe you could go back for a second
to your prior slide.

Does this slide sort of show for you one of
New Mexico -- NMOGA's concerns about noving to the
nmont hly frequency conpared to the other frequencies that
are under discussion?

A It does. As you can see, the costs per ton as
frequency goes up do go up, but it's a big difference
going fromquarterly to nonthly. And that happens for
what ever reason that you're changing that frequency from
sem annual or quarterly to nonthly. The fact that
you're going fromquarterly four tines a year to nonthly
12 times a year is a big, big junp, and it causes the
cost per ton to go up markedly.

Q Ckay. Thank you, John

Pl ease conti nue.

A So as | said in ny opening, there's |ots of

nunbers here that tal k about the actual costs per ton

for performng LDAR W' ve gone through a | ot of those
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so far. The main -- the nbst germane calculation is
| ooking at what's the increnental benefit and what's the
incremental cost to go fromone frequency to another.

As | said at the outset, NMOGA supports LDAR
but at frequencies that are reasonable. Additional LDAR
survey costs are basically scaleable. | just nentioned
that, that nost of the costs are basically conducting
the survey itself. So it's not the repair costs that
are -- that are driving the total costs. It's sinply
perform ng the surveys.

More frequent LDAR surveys also result in
| ower per survey em ssion reduction. That's that
dimnishing returns | nentioned before. You conbine
those two concepts, and increnental dollar per ton noves
to unreasonabl e | evels.

Here's a conparison of the proposals now.
NMOGA i s reconmmendi ng that for well sites annual LDAR
for every site that has a PTE | ess than 10 tons per
year, sem annual equal to 10, less than 25 tons per
year, and quarterly for any sites equal to 25 tons per

year or nore. NMED has now cone back to | ess than two

tons a year for annual, between two and | ess than five
for sem annual, and greater than five -- five or
greater, | should say, to be quarterly.

So how do you -- how do you do an increnental
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anal ysi s?

More frequent LDAR surveys cost nore noney, as
| said, nostly scaleable, slightly |ess than scal eabl e
due to fewer |eaks discovered in repair. Emssion
reductions are a little lower with nore frequent LDARs.
So higher costs for |ower em ssions reduction yields a
cost-to-benefit ratio that's higher, sone of themvery
hi gh.

Let's take a ook on well sites. This is
using the ERG costs and the NMOGA wel |l plant -- pardon
me -- nodel plant for well sites em ssions reductions.
Cost per ton, we go fromannual to sem annual on well
sites -- natural gas well sites, low GOR well sites and
high GOR well sites, are from $3,900 to $21, 000 per ton.
If you go fromannual to quarterly in those same well
sites, $5,900 to $31,000. And when you | ook at
sem annual to quarterly, you go from al nost $8,000 to
over $42,000 per ton. And that's on well sites.

When you go to gathering and boosting
stations, gas plants and transm ssion conpressor
stations, our reconmendation is that anything w th under
25 tons per year is sem annually and anything equal to
or greater than 25 tons per year is quarterly. NVED has
started off at less than 25 tons per year quarterly and

as for nmonthly an LDAR on anything -- any of these sites
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that is 25 tons per year or nore. That results in sone

very, very large increnental costs.

When you go from sem annual to quarterly, our
costs indicate that the increnental cost per ton in the
San Juan Basin is $34,000 per ton. Wen you go to
quarterly -- excuse nme. Wen you go fromquarterly to
nonthly, |ook at what the nunbers do. $300, 000 per ton
increnentally to go fromquarterly to nonthly.

That' s what happens when you basically, in one
sense, don't look at the increnmental costs that we're
asking the industry to -- to bear, to perform nore
frequent LDARs.

One nore comment that NVED had expressed, they
expressed concern that tying LDAR requirenents to the
NSPS prograns may be i nadequate because the federal
requi renments can be changed or rescinded. And NMOGA
suggests that NMED adopt the federal requirenents of a
certain date to freeze the requirenents as desired.

And that's the end of ny sumary.

MR H SER. And then so we do have a coupl e of
slides for a proffer at the end, Madam Hearing O ficer.

These go to occupied area. On this slide
M. Smtherman woul d have testified that the Oxy/ EDF
proposal woul d i ncrease the nunber of frequencies and

that would -- is not necessary because |arge emtters
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are covered by AVGOs and some of the other inspections,
and it also increases the cost. And that woul d be
NMOGA's proffer on this slide.

The next slide, which is slide, | believe, 53,
here he woul d have repeated the general concern is that
the cost to -- is the surveys and this can cause a | arge
i ncrenental cost increase. Even a representative would
have ranged fromin the range of 18,000 to 68 -- 69, 000,
if he had testified on this. And that woul d be NMOGA' s
proffer on this slide.

And then on this slide he would have presented
t hose sane costs basically in a tabular formjust to
show themas they relate to the differences between well
sites which have a | ower cost versus certain types of
oil and gas sites -- or oil sites that have a nuch
hi gher cost than the potentially nearly $99, 000 cost.
That woul d have been his proffer on this slide.

On this slide he would have done the sane
thing with this case showi ng going fromsem annual to
nmont hly, showi ng the increnmental VOC reductions, and
t hen showi ng that the costs range from 28,000 to about
150, 000. And that would have been his proffer -- or his
testinony on this slide.

| think there's one nore.

And the | ast one, he would have gone from
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gquarterly to nonthly, once again discussing the well

sites and the two different types of oil sites. They're
showi ng the increnental VOC reductions and then

cal cul ating what that would be in increnmental ranging
from 68,000 to greater than 350,000. And that would
have been his testinony on that.

And that conpletes NMOGA's proffer on
M. Smtherman's slides here.

In addition, we had offered two spreadsheets,
and those spreadsheets basically contain the underlying
data that were used to calculate the nunbers that were
presented in these tables. And we put them together
just so that it was easier for the Board should they be
admtted to understand the cal cul ations.

And that wll conplete NMOGA s proffer for
that. One of those would be on the well sites, and then
t he second one would be on the gathering and boosting
sites. So one, wells, second, gathering and boosti ng,
because they have different data sources.

HEARI NG OFFI CER ORTH: Thank you very rmuch

MR, H SER. That's ny proffer.
HEARI NG OFFI CER ORTH: All right. Thank you,
M. Hiser.

Are we ready then to go to questioning for
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M. Smtherman?

And could we take just a very short break
before we do that?

MR. H SER  Yes. That would be fine, Madam
Hearing O ficer.

HEARI NG OFFI CER ORTH:  All right. Let's just
t ake nine mnutes, cone back at 6:10. Thank you.

(Proceedings in recess from6:01 p.m to

6:10 p.m)

HEARI NG OFFI CER ORTH: Let's cone back from
t he break, please.

Let's see. Let's get M. Smtherman back on
t he screen.

| see M. Hiser.

MR H SER. | believe we've conpl eted what
M. Smtherman wanted to say at least at this point in
time, and so | would turn himover to the other parties
for their questions.

HEARI NG OFFI CER ORTH.  Yes. Thank you.

M. Smtherman?

MR H SER  He's back.

HEARI NG OFFI CER ORTH: All right. Thank you
very much.

Let's see. | see Ms. Fox on the screen.
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CROSS- EXAM NATI ON

BY M5. FOX

Q Good evening, M. Smthernman.

A Good eveni ng.

Q | just have a question, and that is who and
whi ch conpany devel oped the data that you referred to in
your presentation on the plant nodels, the estinmated
em ssions reductions and the estimted costs?

A kay. There's a lot of information. Sone of
that was -- all of it was done under ny supervision and
my request. Some of it was done by the Earth Science --
Earth System Sci ences. Sone was done col |l aboratively
with ne. And sone --

Q Wth who?

A Wth me. Sonme was col | aborative with ne.

And some of it | did nyself.

Q And |I'm not going to bel abor this, but
general |y speaki ng, who generated the nodel plant
i nformation?

A That was M. Reid Smith of Earth System
Sci ences -- or Science Systens, | think.

Q And what about the estinmated em ssions
reductions?

A W col | aborated on those.

Q Who?
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A "' msorry. | collaborated with M. Reid Smith
on t hose.

Q Anybody el se?

A Not that | know of.

Q And what about the estimated costs?

A Wl |, those cane fromthe CTG So in essence,
it came right out of ERG s data.

Q You didn't generate any of those nunbers for
your estimted costs?

A Wll, as | said, the estimated costs cane from
the CTG information which ERG used. The tables that |
showed in ny slides | generated.

M5. FOX: That's what | wanted to know.

Thank you so nuch.

That's all | have.

HEARI NG OFFI CER ORTH. Thank you. Thank you,
Ms. Fox.

| s there another party who would |ike to ask
guestions of M. Smtherman?

No. | don't see anyone else turning on their
caner a.

"1l turn now to the Board for their
gquesti ons.

Wiile I'"'mdoing that, if you're on the

platformas an attendee and woul d have a questi on,
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pl ease reach out in the chat.
EXAM NATI ON
BY THE BQOARD

HEARI NG OFFI CER ORTH: Madam Chair, do you
have questions of M. Smthernman?

CHAIR SUNA: No, | don't. Thank you.

HEARI NG OFFI CER ORTH:  Thank you.

Vice-Chair Trujillo Davis.

VI CE-CHAIR TRUWI LLO DAVIS: Yes. |'ve got a
coupl e of questions to clarify and nmake sure |
understood the data that you were presenting at the
begi nni ng of your testinony.

But first, can you kind of explain or define
for me a nodel plant?

MR. SM THERVAN: Excel |l ent question. It took
me a while to figure out what that was.

It's an average facility. You ve got a well
site -- and again here I"'musing the well site just as
we are defining that termin Part 50. So it's a well
site would be all of the other equi pnent that woul d
normal |y be associated with that, separators, heater
treaters, all those things. |It's an average well site.

In essence, you take all of the different well
sites that are out there, how many separators are on a

typical site, you take the total nunber, divide by the
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sites, and you' ve got maybe 3.2 separators, you've got

maybe .5 conpressors. That's what you end up with, is
an average nunber of conponent -- of equipnment types per
site.

Sanme thing for the gathering and boosting
stations. You create an average gathering and boosting
station.

VI CE- CHAIR TRUJI LLO DAVIS: Ckay. That is
super hel pful .

And then that nodel plant is what was -- is
the basis for Section 116; is that correct?

MR. SM THERMAN:. What you do -- use the node
plant for is you take that nodel plant, which, in
essence, you end up with the total nunber of conponents
that could | eak at the average site, you nmultiply that
times the leak rate for each one of those conponent
types, and you add all that up, and you get the average
| eak rate of gas out of the average site.

And then, of course, you convert that to VCOCs,
because all gas is not VOC, and that ends up with the
average em ssions of VOC for the average site.

VI CE-CHAIR TRUJI LLO DAVIS: kay. So your
contention was that NMED used data from 1996 and NMOGA
was using data from 2019.

MR. SM THERVMAN: That's correct. And specific
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data from 2019 specific to San Juan Basin and specific
to the Perm an Basin, and not only was the data that
he -- that the Departnent used was 1996 base survey, it
was not necessarily New Mexi co base survey.

And think about this, too. You know, tines
have changed. W recognize that these conponents can
| eak. So wouldn't you think that engineers would start
trying to reduce the nunber of conponents that could
leak in their facility designs? And that's, why when
you | ook at the recent data, you see that those
conmponent counts are down, and therefore the | eak
potential is down. It just nakes sense.

VI CE- CHAI R TRUJI LLO DAVIS: Wl I, yes.
Actual ly, that's what struck nme about your testinony.
The -- just the difference in facilities that were built
in 1996 versus a facility even built in 2015 is
drastically different. The -- | renmenber back in 2012,
when we were going through the initial stages of the
greenhouse gas reporting, and there was a | ot of work
bei ng done on valves, and | actually nmade a joke at the
time that | should invest in valves, and | really should
have.

But I"mcurious, if any of that -- if the 2019
data was -- any of that was based on those greenhouse

gas reports that | know were due annually, and each
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conmpany nakes that report to the EPA

MR. SM THERMAN. Qur nodel plant was
specifically based on greenhouse gas reporting data. So
we used data for -- specifically for the San Juan Basin
greenhouse gas report and the -- specifically for the
Permi an Basi n greenhouse gas report. So we used actual
data fromthose basins and assunmed -- | got to admt we
assunmed -- that the data -- the average across the
entire San Juan woul d not be any different than Col orado
ver sus New Mexi co.

So we basically used San Juan as a
representative of the gas wells in Northwest New Mexi co.
Then we used the data in the Perm an Basin, Texas and
New Mexico, as a representative of the oil wells in New
Mexi co.

VI CE- CHAIR TRUJI LLO DAVI S: Ckay.

And | think ny | ast question kind of just
continues to kind of speak to that, but, you know, the
oil fields are very different, the San Juan versus the
Perm an, and |I'mone -- and they go up and down, too.
They have sunny days and cl oudi er tines.

So I'mwondering, in 1996 or the md-'90s, did
you -- was the state seeing that |evel of activity that
we are seeing today? And again | realize that those two

basi ns are probably experiencing different things. So
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|"mjust kind of wondering as far as activity |level, you
know, are we conparing apples to apples in this
si tuation.

MR. SM THERMAN:  An excel | ent questi on.

| -- 1 really can't necessarily give you
personal experience in the northwest, but |I can give you
very good personal experience in the southeast part of
t he state.

In the '90s started seeing quite a bit of
activity in nore conventional drilling. It was just the
time that we started putting our toe in the water for
horizontal drilling in the Perm an Basin. So actually
activity was noderate in the '90s, not nearly what it is
t oday, and the character has changed dramatically
bet ween 1996 and 2019.

VI CE-CHAIR TRUWILLO DAVIS: And so in the --
in the '90s you did the industry and -- | don't know the
"90s, | have to say, too well, but -- so I"mcurious, in
the '90s were nost of those wells that were being
drilled single well facilities, where there's one
facility -- or one well per facility?

MR. SM THERVAN: The data indicates -- and
there's quite a long bit of discussion within --
associated wth the EPA on putting these nodel plants

together, in figuring out how many wells per site that
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they're going to assune. You nmight have noticed that in
our work and in ERG s work we used two wells per site.
That's probably not far off back in the early -- in the
early or md-'90s. | know that our conpany tended to
have nore than two per site, sone places a little |ess

t han that.

But it was a tinme when that was not terribly
unusual , to have a small nunber of wells per battery.
That is changing, and | think as we watch over tine
we're going to see the nunber of wells per site go up

And that is a very good thing. 1It's a good
thing for a lot of reasons. And one of the reasons is
it'"s going to -- you're going to see a drop in the
nunber of conponents per well, because as you put nore
wells on a site, they're nore efficient, and therefore
t hey have fewer conponents per well that they're
serving. So that's a good thing.

They're also smaller in footprint. Each
i ndi vidual site m ght be bigger, but you' re using one
site where you m ght have used nmultiple sites in the
past. That's good for the -- for the surface of the
earth, al so.

VI CE- CHAIR TRUJI LLO DAVI S: (Gkay. Thank you
You answered ny followup question with that. So thank

you.
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And | appreciate your tine.

MR. SM THERMAN:. Thank you, ma'am

HEARI NG OFFI CER ORTH: Thank you.

Menber Bitzer?

MEMBER Bl TZER:  Yeah.

Real quick, one of the slides was done
about -- early on was done about the things that we're
not regul ating, the nonhydrocarbon.

One of the nonhydrocarbons that was |isted was

H2S, and |'m assuming that's hydrogen sulfide; is that

correct?

MR. SM THERVAN: That's correct.

MEMBER BI TZER: | know it stinks.

Isn'"t it also toxic?

MR SMTHERVAN: It is toxic. And when | say
not regulated, I don't nean not regulated. | nmean it's

not a part of this particular rule, because it's not an
ozone precursor.

MEMBER Bl TZER  Ri ght.

MR. SM THERVAN: It's highly regul at ed.

MEMBER BI TZER: Yeah. It's highly toxic.

(Si mul t aneous di scussi on.)

MR. SM THERMAN:. Exactly.

MEMBER Bl TZER:  Ckay.

And then you've finally -- yeah. | was going
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to ask about the many wells. You talk about nmany wells

on the sane -- essentially the sane pad. | thought the
directional drilling or the -- or the -- what did you
call it -- horizontal drilling was all the sane hol e,

basically, and then you just turned directions once you
went -- once you went down.

Are you drilling nultiple holes in the same --
off the sane pad? |Is that what you're telling ne?

MR SMTHERMAN: W are. There -- there are

t echnol ogi es where you can drill rmultiple laterals from
a same -- sane well bore. Not many operators have
adopted that yet. So nost of the tinme you'll see an

i ndi vi dual wel |l bore for an individual horizontal
|ateral. These wells are close together. They
literally can be 10 or 15 feet apart from each ot her.
So you can put a lot of wells on a pad.

MEMBER BI TZER:  Fair enough.

That's all | had, Madam Hearing O ficer.
Thank you.

HEARI NG OFFI CER ORTH.  All right. Thank you.

Menmber Garci a?

MEMBER GARCIA: Yes. | just had a clarifying
guestion, please.

You said that the gains between going --

i nspecting quarterly versus nonthly were di m ni shing
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returns, and | think | understand intuitively what
you're nmeaning by that, but I'"malso looking at it in
terms of over tine.

Wbul dn't you have ol der equi pnment and still be
able to catch nore | eaks and problens in the equi pnent?
Now, | understand your point that yes, you catch nore,
but it beconmes so nuch nore expensive for the tons of
em ssions reduced than it's not worth. But there still
is an opportunity to catch nore leaks if you increase
the frequency, right?

And then sone of the |eaks, if you have ol der
equi pnent, they could -- they could be larger or snaller
dependi ng on the year or the tine that you do it.

It's -- you can't predict that, correct?

MR. SM THERVAN:  You cannot predict it. The
data seens to indicate -- in fact, the data has
consi stently indicated that under any LDAR frequency
once you put the LDAR programin place the nunber of
| eaks found in each successive survey goes down.

I n essence, what you're doing is you're
finding those weak points in the systemthat are about
to break, and -- or that have broken, and you repair
them and replace them And in essence, you're -- you're
taking the weak links out. And you couple that with two

other things. You couple that with now weekly AVGCs,
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which the OCD is requiring, docunented AVGCs.

Now, we've heard testinony that AVOs are not
as effective as LDAR, and |I'lI|l agree with that. But
it's not nothing. In fact, I was on a site about two
nont hs ago, and even these 63-year-old ears could hear
mal functioning controller. So you can find substanti al
nunbers of | eaks through audi o, visual and ol factory
surveys. So that's the second kind of conponent of a
t hree- | egged st ool .

And the other is nmintenance, and meki ng sure
that we're operating and nmai ntai ni ng our equi prent, and
docunenting that as we're going to be required to do so
is the third leg. And all of those together are going
to drive down the | eaks and drive down em ssions.

Quite frankly, it drives up the costs per ton
of LDAR, because you've been successful. In fact,
that's why many operators are asking for an alternative
pl an, because they're going to eventually find ways to
use new technol ogies, to screen and find places that
they need to do LDAR, and be able to optim ze those
costs and reduce em ssions further at a | ower cost.

MEMBER GARCI A: Thank you very nuch. |
appreci ate that.

That's all.

MR. SM THERVAN:  Thank you, nma'am
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HEARI NG OFFI CER ORTH:  Thank you.

Menber Honker ?

MEMBER HONKER:  Yeah. Just a coupl e of
gquestions, M. Smthernman.

| was | ooking through your presentation, and |
see a lot of, you know, costs per ton of reduction, but
| didn't see the absolute costs for your nodel plant of,
you know, annual cap -- costs of doing LDAR annually,
sem annual , quarterly.

Are those in there somewhere?

MR SM THERMAN: Not in ny slides. | can tel
you what we used. It was the sane thing that -- from
the CTG W used $1, 370 per site for annual LDAR, and
that is corrected to 2019 dollars. W used $2,375 for
sem annual on well sites. And we used $4, 385 for
quarterly, again for well sites. | didn't wite down ny
gat hering and boosting cost. | do have the annual
nunber, which was 8,082, but | got distracted and didn't
finish ny table.

MEMBER HONKER: Ckay. So sonme of these costs
per ton are really over multiple periods of doing LDAR
are they not? O nultiple years in sone cases? You
know - -

MR. SM THERVAN:  Actually, it's all -- I'm

sorry. Go ahead.
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MEMBER HONKER: To get to the nunmbers like in
your slide 50, you nust be addi ng costs through several
years, maybe -- maybe under your calculations that's
what it takes to get a ton of pollutant reduction.

MR. SM THERVAN: Each of ny nunbers is on an
annual basis. So it's the annual cost for LDAR [|f you
did LDAR quarterly, it's all four of those LDAR survey
costs conbined for the year, and it's the tons of
em ssions for just that year.

MEMBER HONKER:  Ckay.

MR. SM THERMAN: All on an annual basis.

MEMBER HONKER:  But, | guess, picking up on
what Menber Garcia was asking about, wouldn't nost of
your reductions cone during the first few cycl es of
doi ng LDAR?

MR. SM THERVAN: They do. W do see a
di m nishing return on repeated LDAR surveys. The -- the
em ssion factor -- em ssion reduction factors from EPA
are the em ssion factors that everyone in this hearing
had used, and they're static.

MEMBER HONKER:  Ckay.

All right. Thanks a lot. That's all | have.

MR. SM THERMAN. Thank you, sir

HEARI NG OFFI CER ORTH: Thank you.

M. Hi ser, does any of that pronpt redirect?
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MR H SER | do have a question for

M. Smtherman, which is not conpletely redirect, but |
think if Madam Hearing O ficer will indulge ne, she'l
understand why | want to ask that question.
FURTHER DI RECT EXAM NATI ON

BY MR HI SER

Q So, M. Smtherman, you' ve heard a nunber of
pi eces of testinony throughout this hearing about
concerns of fence-line communities related to the oi
and gas industry, have you not?

A | have, sir.

Q Does NMOGA have anything it wants to say about

what it would like to do to address sone of those

concerns?
A Certainly. And really froma persona
standpoint, | understand that. | -- actually ny own

home is within just alittle over a half a mle from?21
gas wells and two gas conpressors, and within a mle |
actually have 26 wells and three conpressors. So it
does hit a little closer to hone. And we recognize and
synpat hi ze with the concerns that others have expressed
about this, and we would |ike to offer a possible
sol uti on.

VWhat we'd like to offer is right now sone of

these wells that could be near occupied areas are not
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required to have weekly LDAR under OCD s rul es or under
t hese rul es.

Q You nean weekly AVO?

A Excuse ne. Thank you very nuch for that.
That woul d be really expensive.

Weekly AVOs. And we woul d suggest that all of
these sites that are occupied wthin whatever footage
that NVED finds is appropriate have weekly A -- weekly
AVGs and that LDAR for those sites be quarterly. That
seens to strike a bal ance between the really, really, as
| " ve discussed, really high cost to do LDAR on a nonthly
basis, and it -- but it also nmakes sure that we have
docunented AVOs on a weekly basis on those sites.

Q Thank you, M. Smtherman.

And so, Madam Hearing O ficer, | thought that
sort of recent devel opnment woul d be of interest to the
Board Menmbers. And of course, if there are questions
fromthe parties, happy to have that happen, as well.

HEARI NG OFFI CER ORTH: Al right. Let ne
check.

Wul d any party like to turn on their camera
and have a question about M. Smtherman's | ast
statenent there?

"' m not seeing anyone, M. Hiser.

Wul d any Board nenber have a question of
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M. Smitherman's |ast statement? Just wave your hand.

FURTHER EXAM NATI ON
BY THE BQOARD

HEARI NG OFFI CER ORTH: Ch, Menber Garci a.

MEMBER GARCI A: Yes. Just to understand,
woul d you be proposing | anguage and -- in a
particular -- | knowthis is -- we're tal ki ng about 116,
but woul d you be proposing | anguage to fine-tune exactly
what you're saying?

MR. SM THERVAN: W' d be happy to do so.

HEARI NG OFFI CER ORTH: Madam Chai r.

CHAIR SU NA:  Thank you for that follow up
question, Menber Garci a.

And just to follow up on that, just in terns
of process, | was just wondering how -- not to open up
anot her can of worns, but just so | can get ny head
around this -- maybe this is a question for our Hearing
Oficer.

Wuld we be able to have M. Smthernman back
at sone point after some of the other testinony that we
hear on this particular itemon 116, and in particul ar
related to his testinony and sone of the proffers?

HEARI NG OFFI CER ORTH: So | was about to say,
actually, we still have several witnesses to go on

116 --
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CHAIR SU NA: Right.

HEARI NG OFFI CER ORTH: -- and the Board can
certainly request M. Smtherman nmake anot her
appearance. It wll depend on his availability. |
understand he's not avail abl e tonorrow.

But let me ask about future availability.

MR. H SER: Madam Hearing Oficer --

MR. SM THERVAN. |'m avai |l abl e Fri day.

MR H SER M. Smtherman is avail able on
Friday. That's probably our nost inmediate need, would
be that Friday. He's got sone availabilities
sporadically thereafter, which we would purport to make
hi m avai | abl e at anybody's conveni ence. But hopefully
we can wap this up on Friday. | think that's stil
everybody's goal

HEARI NG OFFI CER ORTH:  Yes. Yes. Firm--
firm goal

Al'l right. So, Madam Chair, does that answer
your question?

CHAIR SUNA: It does in terns of his
avai lability, and I was just wondering if there would be
| anguage in the neantine proposed so that we could
follow up with that to add on to Menber Garcia's
guestion and comments.

HEARI NG OFFI CER ORTH: Let me ask M. Hiser.
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MR. H SER. Madam Hearing O ficer -- sorry.
| ' m havi ng vi deo probl ens.

Yes. We will propose | anguage along the |lines
you just heard fromM. Smtherman on this issue, and
we'll try to get that to the Board perhaps tonorrow
norning, and |'msure that we maybe have ot her
di scussions, as well. But we will be getting |anguage
in.

CHAI R SU NA: Thank you.

HEARI NG OFFI CER ORTH:  Thank you.

MR. H SER. And then, Madam Hearing Ofi cer,
wonder if the only other thing would be --

M. Smtherman's testified to the -- obviously, the
nonproffered stuff. | think the tables are going to be
easier for everybody to follow than trying to read it in
the transcript. [I'mwondering if it would be
appropriate to go ahead and mark this as a NMOGA

Exhibit 58 without the proffered materials, and then to
have those tables 58 -- or 59, 60 and 61.

HEARI NG OFFI CER ORTH:  Any obj ections from any
ot her party?

|"mgoing to nute you, Madam Chair

Any obj ections fromany other party to that
pr oposal ?

| think it mght be easier to followin the
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transcri pt.

Ckay. We'll do that, M. Hi ser. Thank you.

MR. H SER. Thank you, Madam Hearing O ficer.

(Exhi bit NMOGA 58 admtted.)

HEARI NG OFFI CER ORTH: And | see M. Rose on
t he screen.

MR. ROSE: Yes, Madam Hearing O ficer.

Before -- | don't want to throwrain on this
parade, but as to M. Smitherman's |ast proposal, | just
wanted to note that there nmay be fol ks who would want to
opi ne on that proposal who nay not be here because, at
least in nmy estimation, it's beyond the scope of the
notice that you gave. And so -- both pro and con as to
t he proposal.

And so | think entertaining a regulatory
proposal at this late date may -- may prejudi ce sone
fol ks who aren't going to be -- who aren't here or
aren't available to testify on that. So just wanted to
alert the Board that there nay be an issue with respect
to taking that up in the context of this particul ar
hearing. It may be the fodder for a future hearing, but
fromny perspective, | think you' re going to have notice
issues wth respect to this area.

HEARI NG OFFI CER ORTH: Thank you for that,

M. Rose.
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| would certainly want to keep notice issues
inmnd. |'msure that Ms. Soloria would al so have --
be keeping that in mnd. But thank you for that.

Any ot her questions fromthe Board?

Al'l right. Then thank you, M. Smtherman and
M. Hiser.

It is 6:40. [|'mnot sure what el se we can do
that would fit in the next 20 m nutes.

Ms. Katz?

Oh, I"'msorry. | see Menber Garcia waving.

MEMBER GARCI A:  Just a quick question about
t he status of where we are.

Are we |looking like we're going to finish by
Friday? Are we doi ng okay?

HEARI NG OFFI CER ORTH: We have a | ot of
topics, and | did want to nention that. This is the
paper | was | ooking for just now.

W need to hear from M. Al exander before we
can tie up Topic 117. W need to hear from
M. Al exander before we can tie up Topic 122. W still
have several witnesses on this topic, LDAR  And then,
of course, we also have topics, | believe, 123 and --
sorry -- yeah, Sections 123 and 124.

Ri ght, Ms. Katz?

M5. KATZ: Yes. And we -- there's also
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anot her topic from-- the topic that's nunbered 37,
which is the proposed -- proposal for reduced em ssion

conpl etions from EDF, CAA CPP and NAVA

So I would ask -- ny ask would be that we try
to push through and get finished with LDAR this evening.
| -- that would be the only chance that we -- | think we
woul d have to potentially wap things up Friday, by the
end of Friday. So that would be what | would ask, and I
am sure there's --

MR H SER NMOGA is --

M5. KATZ: -- going to be opinions on that.

HEARI NG OFFI CER ORTH:  Ckay.

MR, H SER. NMOGA is supportive of that, as
wel |, Madam Hearing O ficer.

HEARI NG OFFI CER ORTH: |'m sorry. Repeat
yourself, M. Hi ser?

MR H SER | said NMOGA is supportive of
trying to push through to the end of LDAR today if we
can.

HEARI NG OFFI CER ORTH:  Al'l right.

M. Butzier?

MR, BUTZIER  GCA al so supports that proposal
| think we should absolutely do everything we can to
finish Friday.

HEARI NG OFFI CER ORTH.  Ms. Fox?
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M5. FOX: Thank you, Madam Hearing O ficer.

We can support staying later. That's not a
problem But our one LDAR witness, Ms. Lee Ann H I I,
the only conflict she's had in the whole two weeks is
tonight, right now And so she is not avail able right
now, but she is available all day tonorrow. So we could
put -- if we get through everybody but Ms. Hill, we
could put her on first thing tonorrow norning.

HEARI NG OFFI CER ORTH:  Al'l right.

Ms. Paranhos, we woul d go back to Tamy
Thonpson at this point.

M5. PARANHOS: Correct. | amdefinitely
supportive of continuing and getting through LDAR this
evening. | do need to see if she is avail abl e because |
had i ndicated to her that we usually wapped up with
W tness testinony by 6:00 ppm So let ne try to get her
NOWw.

HEARI NG OFFI CER ORTH: | see her on the
platform There she is.

M5. PARANHOS: Onh, perfect. That's anmazing.

HEARI NG OFFI CER ORTH.  All right. Let's go,
then, to Dr. Thonpson and see if we can get just a
little bit further this evening.

Cheryl, are you doi ng okay?

THE REPCRTER: If you can give ne a second to
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turn a light on. 1It's getting dark in here.

HEARI NG OFFI CER ORTH: Go ahead.

Al right. Thank you.

Go ahead, Ms. Paranhos.

M5. PARANHOS: Terrific.

TAMW THOVPSON
(Relating to Topic Order 27)
havi ng been first duly sworn or affirned, was
exam ned and testified as foll ows:
DI RECT EXAM NATI ON

BY MS. PARANHCS:

perhaps (unintelligible and/or inaudible). So

proposed red-line, GG HH I, JJ, TT, and that is her
direct testinony, Exhibit TT.

Q Dr. Thonpson, do you have any revisions to
your direct testinony that you filed with respect to

Section 1167

A | do not.
And please let ne knowif -- if you all can
hear me well enough. | know |'ve had sone audi o i ssues

inm office before. So --
Q We can hear you fine right now, at |east

can.

M5. PARANHOS: And | believe that |last time or

Dr. Thonpson's exhibits are EDF Exhibit A, which are our
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opinions in your testinony regarding EDF s alternative
proximty proposal.
A Sure. | support EDF's proximty proposal

based on -- or the -- I'"'msorry -- the proposed
proxi mty-based LDAR requirenment that wll reduce
vol atil e organi c conpounds that contribute to
ground-| evel ozone and reduce exposure to harnfu
pol lutants for persons residing, working or playing
within 1,000 feet of oil and gas facilities.

In addition, increasing the frequency of well
site inspections and quickly repairing any
mal functioning or | eaking equi pnent, as proposed by EDF
will reduce the em ssions of all VOCs fromoil and gas
operations in New Mexico. This would also -- this
resulting reduction in VOCs will help New Mexico reduce
| ocal formation of ozone and thus hel p New Mexico stay
in attainnent of the National Anbient Air Quality
St andards for ozone.

Ozone, as we know, is a criteria pollutant
t hat EPA recogni zes as dangerous to humans.

Q Thank you, Dr. Thonpson.
And if you could please just el aborate a bit

on the ozone benefits of EDF's proximty-based LDAR

9/29/2021 EIB Ozone Hearing
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A Ckay.
Q Coul d you pl ease sunmari ze for the Board the
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VOC reductions, and as we tal ked about before, VOCs are
a key conponent to ground-level ozone. So by reducing
VOCs you will help reduce the local formation of ozone
and help the state remain in conpliance of the ozone
NAACS.

So as ny col | eagues have stated earlier today,
EDF estimates that requiring quarterly rather than
annual or sem annual inspections at well sites with
site-wi de VOC em ssions less than five tons per year
will result in an additional 2,080 tons of VOC
reductions annually. And if you bunp up the inspection
frequency to nonthly for all the well sites |ocated
within 1,000 feet of occupied areas that emt greater
than five tons per year of VOCs, we will renove an
additional 3,600 tons of VOCs fromthe atnosphere.

So again VOCs, as | spoke about in ny | ast
testinmony, are a key conponent to the formation of
ground-| evel ozone. W know that ground-|evel ozone, as
one of the public testinonies stated earlier, is a
dangerous air pollutant. |It's like a sunburn to your
lungs. | liked that. But it is a very reactive species

that reacts with your lung tissue and danmages it.

9/29/2021 EIB Ozone Hearing
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pr oposal .
A Right. So again one of the clear benefits of
EDF' s proposal is that it wll lead to these additional
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environment. It inpedes plant growh and vitality, and
we know it decreases crop yield.

As we've heard and discussed, air quality in
seven counties in New Mexico is dangerously close to
bei ng out of conpliance with the federal health-based
standards for ozone. Mich nore nust be done to protect
healthy air and to protect against air quality
degradation in New Mexi co.

These additional inspections at well sites,
especially near occupi ed areas, can hel p the Depart nent
protect air quality.

Q Thank you, Dr. Thonpson.

And could you explain to the Board what
benzene is.

A Benzene is a well established cause of cancer
in humans. It is recognized as an air toxic by the
USEPA, and air toxics -- they're -- these conpounds that
are listed as air toxics are also referred to as

hazardous air pollution -- air pollutants, or HAPs. So

9/29/2021 EIB Ozone Hearing
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Exposure to el evated concentrati ons of ozone
|l ead to serious adverse health effects, including
ast hma, increased energency roomvisits and premature
death. |Inpacts -- these inpacts are particularly severe
in sensitive populations |ike children and the el derly.
And we know that ozone al so causes direct harmto the
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those terms can be used often interchangeably, and |
just wanted to clarify that. So air toxics and
hazardous air pollutants recogni zed by USEPA, and
benzene is one of them and again it has been solidly
linked to cancer in humans.

Q Thank you.

And do oil and gas sources enit benzene?

A Yes. Benzene is one of the VOCs that is
emtted fromoil and gas production, benzene along with
ot her hazardous air pollutants, again HAPs. And we have
heard from our coll eague that the measurenment canpai gn
done by the University of Womng in New Mexico found
hi gh I evel s of benzene in the em ssions from New Mexi co
wel | s.

Q Thank you.

And is there a safe | evel of exposure to
benzene?

A No. No. The USEPA and the World Health
Organi zati on have nade that declaration. And WHO, Wrl d
Heal th Organi zation, states that there is no safe |evel

of exposure to these toxic conmpounds.

To go into alittle bit nore detail, we --
giving up. | put ny notes away.
So the relationship between -- so what's

call ed the dose-response curve, the relationship between
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human heal th response and the dosage, what you're
breathing in, so that is assuned to be linear, and it
crosses the X axis at zero, neaning the only way to
reduce your risk of health -- of negative health
response to these conponents is to have zero exposure to
t hem

So there's no -- there's no -- there's no
| evel where we can say nothing is going to happen.

Q G eat.

And, Dr. Thonpson, could you describe sone of
t he studi es that have exam ned health inpacts to people
that live, work or play near oil and gas facilities?

A Sure. | wll talk about a very conprehensive
study that was done by the Col orado Departnent of Public
Health and the Environnent, CDPHE. And so this study
links air pollution emssions fromoil and gas
production operations to potential serious human health
i mpacts in populations living at specific |ocations
near -- or specific vicinity to well sites.

And so this is a nodeling study that used
em ssions that were nmeasured fromspecific -- they were
measured from specific processes. So a team went out
and neasured basically plunmes fromfour types of
processes on well sites. So they have em ssions

associated with drilling, fracking, flowback and
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producti on.

So we take these em ssions estimates, and we
use a nodel. This one is called AERMOD. |It's
recogni zed by the USEPA. It's a dispersion nodel. And
we represent various -- well, actually many years of
nmet eorol ogi cal data that can -- that represent a | ot of
variability in wind speed and wind direction. And they
use what's called a Monte Carl o approach, where they
nmeasured the plunes fromem ssion -- em ssions plunes
representing a nunber -- representing tens of thousands
of different wind speeds, wi nd directions, em ssions
rates.

So to take a step back, the purpose of this
whol e study was to understand the range of potential
concentrations that people |living and breathing near
wel |l sites mght be exposed to for a short tinme, an
hour, like an acute hourly exposure, to |onger tine, an
annual to lifetinme exposure.

And they take into account different activity
patterns, how nuch tinme you m ght spend outdoors, how
much tinme you m ght spend actually in the vicinity. And
they | ooked at discrete -- well, they actually | ooked at
a continuous range of points between |ike right at the
well site to 2,000 feet.

And this -- again this study used years worth
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of data, wind speed and wind direction. One of the --
one of the challenges -- and this cane up earlier, you
know, how representative the neteorol ogy and the
under st anding of how wind -- wind can inpact what's
downw nd.

So first off, there is -- there is always
going to be shifts in wind that will nove pollutants
around. So there's no -- there's no place that's going
to be upwind and safe all the tine. Right? And then
there's | ow wi nd speeds where pollutants can kind of
just sort of slowy disperse and settle, and it does
create nore of like a circle around the -- the site or
t he source.

So they took into that account -- they took
that into account, and they actually mapped out, you
know, by wi nd speed and wind direction all of the data
that they use. And it was fairly representative. So
you got the full -- the full circle of direction, and
you got a wide range of wi nd speeds to -- to show what
these -- what the range of inpacts would be. Right?

And so fromthat -- fromthat they | ooked at
the m ni mum and the nmaxi num they | ooked at the average,
so what you could expect. And they conpared that to
agai n our best understandi ng of human heal th response.

And again we tal ked about how there's no safe
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| evel of exposure. So how they do it is they use our --

t hey use ani mal nodel s and our understandi ng of health

response to estimate a one in a mllion chance of
getting cancer -- additional chance of getting cancer
associated with a certain type of -- with a certain

| evel of exposure. And that's the |imt that they set.
Anyt hi ng above that, they -- there is a red flag.

And so that's how -- that's what this study
was | ooking at, any increase over that one in a mllion
chance of -- of getting cancer fromthis exposure.

And so what they found -- so this -- again
this study of Monte Carlo, tens of thousands of runs,
they created these -- these surface maps of
concentrations around well sites.

And they used three different types -- they
used three different sizes of well sites where they

i ncreased the em ssions, representing three to 18

particular well drilling sites on a well pad. And
they -- instead of representing the well sites as point
sources, they snmeared it across the -- |like the one-acre

plot with three well sites, instead of three point
sources, it was an area source, which has the effect of
underestimati ng what the max concentration woul d be.

You can imagine a plunme froma specific source

transporting out verse -- whichis howit is in real
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life, versus that same em ssion smeared across a
one-acre well -- well plot where it's artificially

di luted ahead of tine. And so that -- that had the
effect of actually underestimting what the potenti al
concentration could be, probably by a little bit, but I
saw there was testinony saying that that was
overestimating, but it wasn't. It was underestimting.

So here are some of the things that they found
with respect to benzene and ot her hazardous air
pol | ut ants.

So benzene exposure from both production
em ssions al one, but then also fromall activities
conbined, so that's the drilling, fracking, flowback and
production, were associated with an increased |ifetine
ri sk, so again above one in a mllion, of |eukema for
just an average individual at 500 feet.

So again they |ooked at like mnimm Iike
sonmeone who wasn't exposed to the maxi num
concentrations, and maybe spent |less tine in that
vicinity, versus the maxi mum And so they | ooked at
just -- and then an average individual, so like the
medi an, and that person had an increased risk of
| eukem a at 500 feet.

They al so | ooked and they found risks in

popul ati on exposed to the hi ghest concentration, so
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2727
agai n, you know, using the nodel and finding that

| ocation at the highest benzene concentration, only
dropped to below the one in a mllion risk threshold
after a distance of 2,000 feet. So that was inportant.
Right? So you had to get 2,000 feet away fromthe well
to -- to drop your -- the maximumrisk of increased

| eukem a to below that one in a mllion risk threshold.

So in addition to the cancer risks, there are
al so risks associated with bl ood di sorders and i mmune
di sorders. So this -- this question also canme up
earlier. Right?

And what they found for noncancer health
risks -- so -- and this is simlar to the headache, I1ike
that acute like, oh, | don't feel good. Right? This
is -- this is associated -- this can be associated with
that. So benzene and two ethyl toluene em ssions were
found to be higher than what woul d be consi dered
acceptable risk for nost of the sinulated popul ati ons at
500 feet away after -- so this is a one-hour acute
exposure.

And t hen exposures of benzene were nore than
10 times higher than the acceptable risk for that
one- hour maxi num exposure, and therefore it's a risk for
bl ood di sorders. And agai n bl ood disorders can result

in anem a, disturbances in clotting or the ability to
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fight infections could nanifest as fatigue, nosebl eeds
or infections.
And then the study also found the potenti al
for neurotoxic effects, such as headaches, blurred
vi sion, dizziness, fromthe conbi ned acute exposure of
benzene into ethyl toluene.
And so these risks were seen with acute
exposure in every age group, and these exposures and
ri sks were highest during the fl owback stage. They were
hi gher than those fromother drilling and fracking
activities.
Q Thank you so much
A So -- yep. Go ahead.
Q Thank you. That was a super hel pful summary.
Coul d you describe in your opinion what the
policy inplications are that flow fromthe CDPHE study?
A Yeah. | mean, it shows -- it show a need for
nore stringent controls of oil and gas em ssions at well
sites especially located near to where people play, work
or recreate. People living near oil and gas sites wl|
breathe in nore of these harnful species. And as the
CDPH -- CDPHE study has shown, that if you're |iving
within 2,000 feet of an oil and gas site, they have
evi dence to suggest that there is a potential that

humans coul d i nhal e enough to statistically increase
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their likelihood that they will devel op cancer or other
negati ve health effects.

MS5. PARANHOS: Thank you so nuch,
Dr. Thonpson.

Those are all of ny questions, and there is no
surrebuttal from Dr. Thonpson.

HEARI NG OFFI CER ORTH: Thank you very nuch
Ms. Paranhos and Dr. Thonpson.

| see M. Rose and then M. de Saill an.

Go ahead.

MR. ROSE: Yeah. Thank you, Madam Heari ng
Oficer.

| just wanted to rem nd the Board that this
testimony was subject to the objection that | raised
earlier concerning the relevance in this hearing.

CROSS- EXAM NATI ON

BY MR ROSE:

Q Dr. Thonpson, it |ooks like basically you took
your rebuttal testinmony, which is EDF Exhibit TT, and
sort of expanded on what you had said in your rebuttal
testinmony; is that correct? O explained what you said
in your rebuttal ?

A That's right. | tried to nake it in just nore
under st andabl e | anguage.

Q s the Colorado study in the record of this
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proceeding? Did you offer that as an exhibit to your

testi nony?
A If I didn't, that was an oversi ght.

MR. ROSE: And, Madam Hearing O ficer, wthout
the study, obviously, it's difficult to evaluate and
question the witness as to the propriety of her
statement. So -- and | think we tal ked about that
earlier in terns of proper rebuttal testinony or
surrebuttal. So | just wanted to note that for the
record.

Q In terns of your discussion of health inpacts

| know you tal ked about benzene and potentially other
pol lutants that are conprised or maybe emtted from well
sites.
I s your concern inpacts of those contam nants

t he conponents of emissions fromwell sites as opposed
to concerns about exceeding the ozone NAAQS?

A I"'m-- it -- it's not either or, right? It
woul d be both. Both are harnful to humans.

Q Well, | guess what |I'mgetting at is in your
di scussi on about inpacts of em ssions on facilities or
resi dences or people that occupied structures that are
close to oil and gas wells -- | was wonderi ng whet her

your testinony about inpacts was because the ozone NAAQS

wer e bei ng exceeded at those |ocations or because you
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2731
believe that there are other inpacts fromthose

em ssions that may not be directly related to ozone
concentrations.

A | believe it's -- | believe it's both.

Q Let me put it nore directly. Do you have any
evi dence that the ozone NAAQS are being exceeded at
t hese | ocati ons?

A | believe we were tal king about preventing the
exceedance in the future, but also there's no safe |evel
of ozone. So it's not necessarily -- | nean, if I'm
tal ki ng about human health, there is no safe | evel of
ozone. So there's no level of ozone that people can
breat he where they're not going to have a negative -- or
they're not -- it's going to be good for them Right?
It's going to be bad for themat any level. So yeah. |
woul d be concerned about that, as well.

Q | take it you disagree with the federal ozone
NAAQS that we're tal king about here, which in your
opi nion --

A And been --

(Si mul t aneous di scussion.)

Q And - -

A Scientists have been trying to nmake it | ower
for a very long time. Health scientists have said it

needs to be lower for a very long tinme. And that could
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be in the future, and that's sonething to be prepared
for. Right?

Q And | guess the followup question is had --
did EDF propose that New Mexico adopt -- adopt a | ower
ozone primary -- primary anbient air quality standard
fromthe federal standard? |Is that part of your
proposal today, or has --

A No.

Q -- EDF proposed that the state adopt a nore
stringent standard?

A No. That is not a part of the proposal. No.

It is not.
Q Ckay.
And with respect to your testinony about --
about nonhealth-related inpacts, | take it the federal

What's the federal secondary standard for
ozone? Do you know offhand? O is there one?

A Yeah. So it's -- it's related to -- oh, ny
goodness. It's a conplicated -- it's a conplicated
neasure that | ooks at the average daylight ozone over
the course of -- it's nore conplicated than the
eight-hour. But yes. There is a secondary standard
that | ooks at basically |ike daytime exposure of plants

over the course of a |longer period of tine.

secondary standard is designed to address those inpacts.
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Q And they're -- do you know whet her New
Mexi co's adopted either a primary or secondary ozone
standard that's nore stringent than the national
st andar ds?
A No. I'm-- 1 --
M5. PARANHOS: (bjection. This goes really

way beyond the scope of Dr. Thonpson's testinony.

MR ROSE: | think it doesn't, Madam Hearing
Oficer. | think the notice of this hearing said we're
totalk -- the hearing is to consider nmeasures to assure

that, one, inplenmenting the state statute, but to assure
that the National Anmbient Air Quality Standard for ozone
is met and that we're regul ating ozone precursors to
assune that. And | think Dr. Thonpson's testinony goes
wel | beyond inplenmenting the ozone NAAQS. It goes to
other health effects which -- which are not the subject
of this hearing based on the notice of this hearing.

That -- that's the basis of ny objection to
the adm ssion of this testinony, and to the extent it's
bei ng considered, it seens to me | have the right to
expl ore exactly what she's asking this Board to consider
and whether it's appropriate to consider it.

HEARI NG OFFI CER ORTH: Ms. Paranhos, | tend to
agree with M. Rose that he can explore all of her

t esti nony.
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M5. PARANHOS: | woul d just note that

Dr. Thonpson is not a |lawer, and so her know edge of
what the State of New Mexico has or has not adopted with
respect to its own anbient air quality standard is well
beyond the scope of her expertise.

HEARI NG OFFI CER ORTH.  All right. That's
right. So -- hold on, M. Rose.

Dr. Thonpson, please, if there's a question
t hat goes beyond the scope of your expertise, you can
certainly note that.

M . Rose.

MR ROSE: And that's all | was asking for.
don't think you have to be a | awer to be able to read
the Board' s regul ati ons and determ ne what they say.

And in fact, she's testifying on the national standards.
So | think she certainly can testify if she knows

whet her there's an equival ent state standard on those

t opi cs.

Q Wth respect to cancer risks, Dr. Thonpson, do
you know i f there's any New Mexico or this Board that
has adopted any criteria for acceptabl e cancer risks?

A Not to ny know edge.

Q And are you famliar with the toxic air
pol lutant programthat's part of the Board's NSR permt

rul es?
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A | amnot detail -- | do not have -- |'m not

very famliar with that.

Q And | was curious as to whether -- | nean,
obvious -- it appears as though EDF is not proposing any
changes to those prograns, as well; is that correct?

A Not to ny know edge.

MR. ROSE: That's all | have, Madam Heari ng
Oficer.

Again as | indicated, you know, we'l]l
certainly be addressing the adm ssibility of this
testinmony in our posthearing submttals.

HEARI NG OFFI CER ORTH: All right. Thank you.

M. de Saillan?

MR. DE SAILLAN: Thank you, Madam Heari ng
Oficer.

Can you hear ne okay?

Good.

CROSS- EXAM NATI ON
BY MR DE SAI LLAN:
Q Good evening, Dr. Thonpson.

| just have a few questions for you.

First of all, pollutant |evels can vary quite
a bit wwthin a given area.

Wul d you agree with that?

A. Yes.
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Envi ronnental Law Center here.

So for exanple, if -- and we've been talking
about ozone quite a bit. So let's |ook at ozone. For
exanple, if EPA concludes that in a given county in New
Mexi co the National Ambient Air Quality Standards --
primary standards for ozone are in conpliance, you could
have | ocalized areas where the ozone levels are actually
quite a bit higher than the anmbient air quality
standards; is that correct?

A Yes. They're called hot spots, term nol ogy.

Q Coul d you el aborate on that a little bit,
pl ease?

A Wel |, so because atnospheric chemstry is so
nonl i near and because there are so many conponents t hat
are required in the formati on of ozone, yeah, they're --
and at nospheric physics and di spersion create highly
vari abl e concentrations of all the pollutants, all of
them |l eading to the formati on of ozone and sone of them
that may destroy ozone, creating a highly variable
at nosphere.

And so yes. | would say ozone being a
secondary pol lutant, however, will be |ess variable than

primary pollutants. So meaning that because it's forned

9/29/2021 EIB Ozone Hearing
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Q Oh, | forgot to introduce nyself. 1'msorry.
|'"'m Charles de Saillan. | represent the New Mexico
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in the atnosphere, things tend to have nore tinme to be a

l[ittle bit nore well m xed. Ozone will be |less variable
than primary pollutants |ike NO2, which is al so covered
under the NAAQS, and then hazardous air pollutants are
al so primary, and they woul d be nore vari abl e.

Q Okay. Thank you.

And then you tal ked -- you nentioned briefly
that scientists have been trying to reduce the -- the
standards for ozone for a while, and as | recall, the
Clean Air Science Advisory Conmittee, if | have that
right, | think it's the CASAC --

A CASAC.

Q -- a nunber of years ago recomended that the
NAAQS, the National Anbient Air Quality Standards, for
ozone, primary again, actually be |lowered to 65 parts
per billion.

Do | have that correctly?

A | believe the window that they set -- | nean,
as low as 60, | believe, was initially one of their
recommendati ons, but --

MR. DE SAILLAN. kay. Thank you,

Dr. Thonpson. That's all ny questions.

HEARI NG OFFI CER ORTH: Thank you,
M. de Saillan.

Are there any other parties with questions of
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Dr. Thonpson?

No?

Let me turn to the Board for their questions.

Wiile I"'mdoing that, if you' re an attendee on
this platformand have a question, please reach out
t hrough the chat.

EXAM NATI ON
BY THE BQARD:

HEARI NG OFFI CER ORTH: Madam Chair, do you
have a question?

CHAI R SU NA: Yes, Madam Hearing O ficer,
do. | have a couple of questions for Ms. Thonpson.

Thank you again for your testinony.
Appreciate it.

You had talked a little bit about risk |evel
and sone of the health studies that have been done
recently. And having worked in conpliance up at the
| aboratory, Los Alanps, |I've had to | ook at sonme risk
studies. And so | was just wondering if there was any
ri sk studi es and anal ysis done of like -- for exanple,
you tal ked about acute exposure and acute risk -- or
acute -- risk associated with acute exposure, | think it
was.

Has there -- has there been any studies of,

say, year over year or even generation to generation of
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exposure related, | think, in -- you had nmentioned in

terms of benzene?

M5. THOWPSON:. So, you know, in ny
introduction |I nentioned that my expertise is to
understand how to nodel air pollution concentrations and
interpret the potential for health inpacts from
exposure. So this is where | will go ahead and say that
ny expertise is not in determning the relationship
between -- or how to set those Iimts, basically, or how
to set what -- what those risk factors woul d be.

It's about how to understand how to nodel the
potential for those concentrations and interpret the
nodel i ng based on the limts that other epidem ol ogists
have set. So | am-- | amnot as famliar with that
literature, but I -- | understand how to interpret it.

CHAIR SU NA: Ckay. Thank you for that
response.

And | was getting back to -- | think, to the
recommendati on of the 1,000 foot, and | think your
col | eague had nentioned that was really based upon the
Col orado rul es.

Froma -- froma health perspective, do you
have any coment on the 1,000 foot versus, say, 500 or
2,000 or any other increnental -- | think you had

ment i oned anot her di stance of 2, 000.
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M5. THOWPSON: That's right. And, you know,

five -- 500 would be -- would be nore protective of
human health. R ght? But it's a conprom se.

And so, you know, that also is outside of ny
expertise is understanding -- or like, you know,
under st andi ng those conprom ses, but | can report on the
fact that 500 woul d be nore protective of human health
and woul d, you know, reduce that risk that we -- that I
tal ked about, with respect to benzene and even average
exposure of benzene at that 500 mark | eading to an
i ncreased chance of -- of cancer.

CHAI R SU NA:  Ckay.

Madam Hearing O ficer, and thank you,

Ms. Thonpson. That's all | have for now.

HEARI NG OFFI CER ORTH:  Thank you.

The Vice-Chair put in chat that she does not
have any questi ons.

| don't know if Menmber Bitzer is still on the
pl at f or m

Menber Garci a?

MEMBER GARCI A: No questions. Thank you.

Thank you for your testinony.

M5. THOWPSON: Thank you.

HEARI NG OFFI CER ORTH: And Menber Honker .

|"mnot sure if he's on the platform No.
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Al right. D d any of that raise redirect for
you, Ms. Paranhos?

M5. PARANHOS: Madam Hearing O ficer, no
redirect for Ms. Thonpson, but | did just want to note
for the benefit of the Board that EDF Exhibit Il is the
CDPHE study that Dr. Thonpson was referring to in her
t esti nony.

HEARI NG OFFI CER ORTH: That's the Col orado
st udy?

MS. PARANHOS: Correct. That's the Col orado
Public Heal th and Environment study.

HEARI NG OFFI CER ORTH: Okay. Thank you.

Thank you very much, Dr. Thonpson, for your
testi nony.

M5. THOWPSON: Thank you for the opportunity
to talk with you.

HEARI NG OFFI CER ORTH: |' m wondering now i f we
nove to M. Blewtt.

M. Rose?

MR. ROSE: Madam Hearing O ficer, | don't
believe we were going to present M. Blewitt on this
topi c.

HEARI NG OFFI CER ORTH: Oh. Ckay. | have him
here, but okay.

So then do we nmove to -- do we nmove to

2741
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Prof essor Villa?

MR. PACYNI AK:  Madam Hearing O ficer?

HEARI NG OFFI CER ORTH:  Yes.

MR. PACYNI AK: If you could give us just a
nonment, | think we are ready to go, although ny
co-counsel who is going to be putting on Professor
Villa, | think, was putting his child to bed. So I just
want to -- if you give me -- if it's possible to have
a-- just a fewmnmnutes to see if | can get himon

HEARI NG OFFI CER ORTH:  Certainly.

Let's take a 10-m nute break, if that works.

Does that work?

Al right. 7:30.

(Proceedings in recess from7:20 p.m to

7:30 p.m)

HEARI NG OFFI CER ORTH: Good eveni ng, Professor
Villa.

My nane is Felicia Oth, the Hearing Oficer.

And | understand we're going to nove to your
t esti nony.

| f you woul d pl ease spell your nane for the
transcript.

MR, VILLA: Yes, Madam Hearing O ficer. M
name is Cdifford J. Villa, last nane is spelled

V-as-in-Victor-I-L-L-A.

2742
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HEARI NG OFFI CER ORTH:  Thank you.

And if you would raise your right hand.

Do you swear or affirmto tell the truth?

MR. VILLA: | do.

HEARI NG OFFI CER ORTH: Thank you very nuch.

CLI FFORD VI LLA
(Relating to Topic Order 27)
havi ng been first duly sworn or affirned, was
exam ned and testified as foll ows:
DI RECT EXAM NATI ON

BY MR SH MANEK

HEARI NG OFFI CER ORTH: M. Shi nmanek.

MR. SHI MANEK: Thank you, Madam Heari ng
Oficer.

|"d like to go ahead and nove Exhibit 6, which
is Professor Villa's rebuttal testinony, and Exhibit 7,
which is his CV, into evidence.

HEARI NG OFFI CER ORTH:  Thank you.

They are admtt ed.

(Exhi bits CCP and NAVA EP 6 and 7 adm tted

into evidence.)

HEARI NG OFFI CER ORTH: And, M. Shi manek, your
video is breaking up. I'mwondering if, although it's
delightful to see you on screen, we may have to -- have

to turn off the video.
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Q Can you pl ease state your name?

A Yes. MW name is difford J. Villa.

Q And pl ease state on behalf -- on whose behal f
you are submtting this rebuttal testinony.

A | am submitting rebuttal testinony on behalf
of the Center for Cvic Policy and the NAVA Education
Pr oj ect.

Q Did you submt full witten rebutta
testinony, and do you adopt it here w thout changes?

A Yes, | do.

Q Is the Center for Cvic Policy and the NAVA
Education Project Exhibit 7 an accurate copy of your
curriculumyvitae?

A Yes, it is.

Q And what is the purpose of your testinony
today regarding this natter?

A Three purposes.

First, I"'moffering rebuttal testinony to
changes to NMED s proposed ozone precursor rule that
have been submtted by NMOGA and submtted by

M. Smtherman in his direct testinony.

9/29/2021 EIB Ozone Hearing
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MR. SHI MANEK: |1'mgoing to go ahead and turn
it off. | do have rural Internet. So bear with ne. |
apol ogi ze.
Ckay.
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Second, |I'mresponding to direct testinony

offered in support of the proximty LDAR proposals by
Hillary Hull, which identifies how a significant nunber
of people fromhistorically marginalized communities
live in close proximty to | ow producing wells and are
at risk with health harns fromoil and gas pollution due
to this close proximty.

Third, I'mresponding to both of these
proposal s and testinony that decreased LDAR specifically
could put conmmunities of color at risk. M testinony
will note how federal and state regul ators have failed
historically to protect communities of color and
| ow-i ncome people fromenvironnental harns in places
i ncluding New Mexico. | will also explain how agencies
and boards in New Mexico have | egal authorities and
duties to prevent such disproportionate harns in the
future

HEARI NG OFFI CER ORTH: Professor Villa, you're
speaking a little fast, and we're at the end of a |ong
day. If you would just slow down a bit.

MR. VILLA: Thank you for the rem nder, Madam
Hearing O ficer.

Q (BY MR SH MANEK) WII| you please state your
rel evant education history?

A Yes. | have a bachelor's degree in English
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and in econonmcs fromthe University of New Mexico. |
al so have a | aw degree fromLew s & Cark Law School in
Portl and, Oregon.

Q Who is your current enpl oyer?

A | amcurrently a professor of law with tenure
at the University of New Mexico School of Law. However,
"' mnot representing UNM School of Law in ny testinony
today. Rather, | amtestifying today based upon ny
i ndependent expertise as a scholar in the field of

envi ronnent al justi ce.

Q Pl ease state your relevant prior enploynent
hi st ory.
A Prior to beginning as a tenure track professor

at the University of New Mexico in 2015, | served for
nore than 20 years as an attorney with the US
Environnmental Protection Agency in offices of
Washi ngton, DC, Denver, Col orado; and Seattle
Washi ngton. | also taught as an adjunct professor at
Seattle University School of Law.

Q What were your relevant areas of work at the
USEPA?

A As an EPA attorney, | worked with nearly al
federal pollution control |aws adm nistered by the
USEPA, including the Clean Air Act, the Cean Water Act

and the federal Superfund statute. | addressed concerns

2746
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regardi ng hazardous pollutants, including volatile
organi ¢ conpounds such as benzene and tol uene.

| al so focused heavily on incorporating
environnmental justice concerns into conpliance and
enforcenment, ensuring protections for indigenous,

imm grant and | owinconme comunities, for exanple.

Q Pl ease describe your rel evant schol arship,
teachi ng and your broader public engagenent as a | aw
pr of essor.

A In general, | teach in the areas of
constitutional |aw and environnental |aw and the
i ntersection between the two in the field known as
environnental justice. This has included teaching
environnment | aw, environnental enforcenent at both
Seattle University and the University of New Mexico. At
t he University of New Mexico, | also teach a dedicated
sem nar on environnental justice.

' m al so the co-author of a case book on
environmental law, and | amthe | ead author and editor
of a textbook on environnmental justice that is being
adopted by | aw schools now across the country. | also
have several published articles in the field, the field
specifically concerning environnental justice.

|'ve al so made a nunber of professional

presentations on environnmental justice, including a
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presentation this past sumrer at the Rocky Muntain
M neral Law Foundation. | nade presentations on
environnental justice to EPA Region 10, to NVED, and to
tribal |eaders, to federal judges, anong nmany ot her
audi ences.

Q Did you review NMOGA' s proposed changes to
NMED s provisions for controlling | eaks and fugitive
em ssions in proposed Section 20.2.50.116, including
specifically M. Smtherman's witten testinony rel ated
to controlling em ssions, equipnment |eaks and fugitive
em ssions in the proposed section?

A Yes, | did.

Q What did you notice generally about NMOGA's
proposal s as they conpared to the NVED proposal ?

A In general, | noticed that NMOGA recogni zes
t he necessity of additional |eak detection and repair
i nspections for oil and gas facilities. However, NMOGA
al so proposes to reduce the frequency of LDAR
i nspections conpared to proposals by NVED and al so by
Center for Cvic Policy and NAVA Education Project.

Q Did you review the Center for Cvic Policy and
t he NAVA Education Project's proposed changes to NVED s
provi sions for controlling em ssions equi pnent | eaks and
fugitive em ssions in proposed Section 20.2.50.1167? And

if so, what did you notice about the CCP and NAVA EP
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proposal s as they conpare to NMED s proposal ?

A Yes. | did review these proposals, and |
noticed that the CCP and NAVA Education Project proposed
to increase the frequency of LDAR inspections for
wel | head sites that are within 1,000 feet of occupied
bui | di ngs.

Q Did you review Hillary Hull's testinony
related to this LDAR proximty proposal to increase the
frequency of LDAR inspections within 1,000 feet of
occupi ed buildings? And if so, what did you generally
notice about Ms. Hull's testinony related to this LDAR
proposal as it relates to the denographic inpacts of the
pr oposal ?

A Yes. | did review Ms. Hull's testinony, and |
notice that Ms. Hull testified that many New Mexi cans
bel onging to historically marginalized social and
economic groups live within 1,000 feet of affected
wel | head sites, including approximtely 2,700 children
under the age of five, nore than 4,500 adults 65 years
of age or older, nore than 5,700 i ndividuals who are
living in poverty, and sone 19, 000 peopl e of col or,

i ncl udi ng over 5,800 Native Anericans.

Q Did you al so review testinony fromLee Ann

H |l of PSE Health Energy? And if you did, what did you

note generally about Ms. Hll's testinony?
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A | did review Ms. Hill's testinony, and |
noted that she stated that there was a reasonabl e degree
of scientific certainty that living in close proximty
to oil and gas facilities results in increased health
ri sks and i npacts fromelevated air pollution |evels,
and that these risks would be disproportionately

experi enced by people who live, work and go to school
near oil and gas facilities.

Q What observations did you nake based on your
revi ew of these material s?

A My overall observations were that there's a
substanti al nunber of people fromhistorically
mar gi nal i zed communities who are particularly at risk of
health harns fromoil and gas infrastructure because of
the close proximty to where they live, work and attend
school .

| al so observed that NMOGA s proposal woul d

general ly reduce the frequency of inspections for |eaks
at low potential to emt facilities conpared to NMED s
proposal. In contrast, CCP and NAVA Education Project
proposal would i ncrease the frequency of inspections of
facilities that are in close proximty to where New
Mexi cans |ive, work and attend school .

Q Can you describe what is neant by

envi ronnmental justice?

Albuquerque Court Reporting Service, LLC
(505) 806-1202



(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8
9/29/2021

EIB Ozone Hearing

A Yes.

Madam Hearing O ficer, may | share nmy screen
at this tinme?

HEARI NG OFFI CER ORTH.  Yes.

THE REPORTER: And |I'd ask you to sl ow down
agai n, pl ease.

MR. VILLA: Thank you. | appreciate that
i mportant feedback.

Can you all see a screen that says In the
Matter of Proposed New Regul ati on? Whoops. Yes?

MR SH MANEK: Yes.

MR. VILLA: Ckay. Thank you.

Coul d you repeat the question, please?

Q (BY MR SH MANEK) Can you describe what is
meant by environnental justice?

A Yes. Turning to the next slide, you see a
definition here that is maintained currently by the New
Mexi co Environnment Departnent. It states that
environnmental justice nmeans the fair treatnent and
nmeani ngful invol venent of all people, regardl ess of
race, color, national origin or incone, with respect to
t he devel opnent, inplenentation and enforcenent of
envi ronnental | aws, regul ations and poli cies.

This definition by the New Mexico Environnent

Department repeats verbatimthe definition that has been
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mai nt ai ned by the US Environnmental Protection Agency

since at |east the year 2000.

Q How do you believe this definition would apply
to the present proceedi ng?

A Well, three of the inportant elenents of the
definition of environmental justice are underlined in
this slide.

People in this definition applies to al
people. It includes people of color, such as the
estimated 19, 000 people, including 5,800 Native
Anmericans, in close proximty to well head sites. People
al so includes elderly people, young people, and people
Wi th preexisting health conditions who nay be nore
vul nerable to poor air quality.

Meani ngful involvenent in this definition
means that nenbers of the interested and affected
public, including nenbers of CCP and NAVA Educati on
Project, cannot only provide public comments on a
proposal , but have a genuine opportunity to influence
the final outconme of this proceeding.

And finally, fair treatnment neans in the end
that no group of people, such as | owincone or
i ndi genous people, within 1,000 feet of a wellhead w |
suffer disproportionate harns as a consequence of the

regul ated activity.
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Q To your know edge, has environnental injustice

been a real problemin New Mexico?
A Yes.
Q Can you give us sone exanpl es?
A Yes. For exanple, in Espanola there is a

Superfund site known as the North Railroad Avenue Pl une.

It is consisting of chlorinated solvents that are in the

groundwater froman old dry cleaner. The plune was

di scovered in 1996, fully 25 years ago, and stil
cont am nat es the groundwat er beneat h downt own Espanol a
today. In that community, it's estinmated that it's

93 percent people of color, including nenbers of the
Santa C ara Puebl o.

In the village of Questa, north of Taos, the
groundwater is contam nated by what is known today as
t he Chevron Questa Superfund site. G oundwater
contam nation reaches beneath the entire village and
has, in fact, affected the health of many villagers,
according to sonme estimates. The Village of Questa is
80 percent nationally ranked for people of color.

In the South Valley of Al buquerque, where ny
famly is from it is heavily immgrant and Latino. It
has nultiple Superfund sites, multiple sources of
industrial air pollution. And in the South Valley of

Al buquerque, |ife expectancy is 10 years or |ess than
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Q I n your expert opinion, does the Environnenta
| mprovenent Board have the | egal authority to consider
di sparate inmpacts of pollution in promrulgating
regul ations under the Air Quality Control Act?

A Yes. In nmy analysis, the Environnental
| nprovenent Board nust consider and give weight to the
di sparate inpacts of pollution in promulgating
regul ations under the Air Quality Control Act, under the
text of statutes and rel evant case |law, including those
indicated in the slide on the screen.

Just to nove forward, so the authority of the
El B to address concerns for environnental justice is
anply denonstrated in this case known as Col oni as
Devel opnent Council versus Rhino Environnental Services,
and it denonstrates how New Mexi co agenci es have both a
| egal authority and a |legal duty to take environnental
justice into account in their agency deci sions.

In this case, decided in 2005, the New Mexico

Suprene Court directed the Secretary of NMVED to consider

9/29/2021 EIB Ozone Hearing
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ot her nei ghborhoods in Bernalillo County.
And a final exanple conmes fromthe Gants
Mning District, where there are el evated cases of |ung
cancer anong Native Anmericans associated with
occupational and residential exposures due to historic
urani um m ni ng.
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public testinony opposing a proposed landfill even if
the public comments concerned issues of public health
and wel fare beyond the technical requirenents for a
landfill.

The Rhino case specifically concerned solid --
t he New Mexico Solid Waste Act. However, per an opinion
fromthe New Mexi co Attorney Ceneral in 2008, Rhino also
denonstrates that the same result could and shoul d be
reached under the Air Quality Control Act.

The Attorney Ceneral observed in witing that
the Air Quality Control Act, like the Solid Waste Act,
is replete with references to public input. The Air
Quality Control Act also provides sufficient statutory
aut hori zation, like the Solid Waste Act, for the
pronul gati on of regul ations involving the consideration
of public health and wel fare.

The Attorney Ceneral concluded that therefore,
pursuant to the Rhino roadmap, the promnul gation of
regul ati ons under the Air Quality Control Act, quote,
will allow Board staff in the future to assign weight to
public testinmony regarding environmental justice
princi pl es.

Taking just a closer |look at the text of the
Air Quality Control Act, it says, anpng other things,

that the EIB, quote, shall give weight it deens
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appropriate to all facts and circunstances. It also

says that the EIB nust consider the, quote, character
and degree of injury to or interference with health and
wel f are.

Q Can you expand on what character and degree of
injury neans based on how t he phrase has been used and
understood in other contexts?

A Yes. Character and degree of injury to health
and wel fare nmust include consideration of whether a
proposed regul ation or activity would result in
di sparate harnms to | owincone communities or conmunities
of col or.

Just skipping forward a couple of slides,
there is a recent case that | nentioned in ny rebuttal
testinmony, Friends of Bucki nghamversus Virginia Ar
Pol I uti on Control Board, decided just |last year by the
Fourth Grcuit Court of Appeals. In this case, the
court | ooked at | anguage very simlar to that in New
Mexico that required the State of Virginia to consider
t he character and degree of injury, when the Virginia
Air Pollution Control Board approved permtting for a
conpressor station that was on a proposed pipeline.

The court concluded that the Virginia Air
Pol lution Control Board had failed to satisfy the

requi renent for evaluating character and degree of
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injury when it failed to accurately determ ne the
denographics of the community and failed to determ ne
the actual threats to that conmunity posed by the
proposed facility.

Q Beyond the Air Quality Control Act, are there
any other legal authorities that help establish the
Board's duty to consider environnmental justice?

A Yes. Another of those |egal authorities
appears on the slide here. That is the Cvil R ghts Act
of 1964, Title VI. Title VI of the Cvil R ghts Act
applies to any program or activity receiving federal
financi al assistance.

The New Mexi co Environnment Departnent is a
programthat receives federal financial assistance, and
so this provision of the Cvil R ghts Act applies to
NMED activities. And for any programthat receives this
federal financial assistance, the statute provides that
no person in the United States shall, on the ground of
race, color or national origin, be excluded from
participation in, be denied the benefits of, or be
subj ected to discrimnation

Now, this statute is also el aborated upon in a
series of inplenenting regulations. The regulations
i npl enenting the statute, including regulations

promul gated by the EPA, provide that -- prohibit
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agenci es who receive federal aid from quote, using
criteria or nmethods of adm nistering its program or
activity which have the effect of subjecting individuals
to discrimnation because of their race, color, national
origin or sex, or have the effect of defeating or
substantially inpairing acconplishnents of the

obj ectives of the program

So the regul ations apply not only to
di scrimnatory acts, but also acts that end up having
sonme sort of discrimnatory effect.

Now, enforcenent of the statute is not
available directly in federal court for alleged
violation of the statute and its regulations. Parties
who conplain can wite a admin -- file an admnistrative
conplaint with the USEPA. There have been, in fact, a
nunber of adm nistrative conplaints filed agai nst NVED
and ot her agencies, including the City of Al buquerque,
alleging violations of the statute and regul ati ons.

For exanple, in the year 2002, a Title VI
conplaint was filed against NMED for all eged
discrimnatory effect in the permtting of a hazardous
waste facility east of Roswell. The adm nistrative
conplaint was finally resolved through an i nformal
resol uti on agreenent entered 15 years later, in 2017,

whi ch provides sone indication of how serious sonme of
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t hese actions nmay be consi dered.
Q Do you have any other legal authorities?
A Yes. Another legal authority arises under

executive orders requiring agencies, federal and state,
to take environnental justice considerations into
account in their activities.

In 1994, President Bill dinton signed
Executive Order 12898, which, anong ot her things,
required all federal agencies to ensure that their
progranms, plans and activities do not have the effect of
excl udi ng persons fromthe benefits of the agency's
actions and subjecting themto discrimnation. Now,
this executive order applies to all federal agencies.

There is also an executive order signed in
2005 by New Mexi co Governor Bill Richardson that
provi des equal obligations for New Mexico agencies and
boards to al so pursue environnmental justice.

Q What do these executive orders require?

A Well, looking at just a few of the provisions
fromthe New Mexi co executive order on environmenta
justice, |looking at paragraph 1, it says that al
cabi net | evel departnents and boards and conm ssions
that are involved in decisions that may affect

environmental quality and public health shall provide

meani ngf ul opportunities for involvenent to all people
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regardl ess of race, color, ethnicity, religion, incone,
or education |evel.

Paragraph 3, indicated here, notes that all
rel evant cabi net |evel departnents and boards and
comm ssions shall utilize avail able environnental and
public health data to address inpacts in |owincone
conmuni ties and conmunities of color.

And we have seen a nunber of environnental and
public health data that has been di scussed in testinony
this afternoon and this evening, and under the executive
order it would require all cabinet |evel departnents and
boards to take that data into account in making
deci sions concerning environnental and industri al
facilities.

Q Are violations of these executive orders
directly enforceabl e?

A Viol ati ons of the executive orders are not
directly enforceable. However, if you | ook at paragraph
7 here on the slide, you find this sort of saving cl ause
in both the federal and state executive orders on
environnental justice. This one says, fromthe State of
New Mexico, nothing in this executive order is intended
to create a private right of action to enforce any
provision of this order or any action plan devel oped

pursuant to this order
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So the orders thensel ves do not give rise to
an enforceabl e acti on.

Q So what is the legal significance of these
executive orders today?

A Well, as indicated in the case that | already
menti oned, Friends of Buckinghamversus Virginia Air
Pol I uti on Control Board, even though the executive
orders thenselves are not directly enforceable, courts
have found that the executive orders today establish
enf orceabl e standards of conduct for both federal and
st at e agenci es.

In a forthcomng article to be published by
NYU, | trace the devel opnent of this robust body of case
I aw, including Friends of Bucki ngham decided |ast year
by the Fourth Grcuit Court of Appeals. The DC Circuit
t hr ough many deci si ons, including concerning the Dakota
Access Pipeline, has also affirned these | egal
principles. Mst recently, just last nonth, another
pi peline project proposed in Texas was struck down based
upon failure to conduct a proper environnental justice
anal ysi s.

And finally, all of this |leads today to the
concl usion reached | ast year by the Fourth Crcuit that
environmental justice is not nmerely a box to be checked.

Based upon the case | aw over al nobst 30 years now, we can
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see that environnental justice is no |longer a theory.

It's not a fad. It's not just a good idea.
Envi ronnental justice is now the | aw.

And as a teacher of environnental justice,
want to hel p people, including nmenbers of the EIB
understand that law and fulfill their statutory duty to
serve the public interest for all New Mexicans.

Q Do you have any reconmmrendations to the Board
for these regul ati ons based on environmental justice
principles and the testinony that you' ve reviewed?

A Yes. | would recommend that the Board reject
any proposals for changes to the regulation that would
have the potential for -- to disparately harm
mar gi nal i zed popul ations, particularly communities of
color. | would also recommend that the Board accept any
reasonabl e proposals that would further protect
mar gi nal i zed popul ati ons from heal th harns.

| have reviewed the proposals for changes to
the regul ation from NMOGA, and | see they include
proposal s to subject |low potential to emt wells to | ess
frequent | eak detection inspections. | also understand
fromtestinony by Hillary Hull that many peopl e of
color, including Native Anericans, live in close

proximty to such wells.

| therefore recommend that in keeping with
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envi ronnental justice principles the EIB reject
proposal s for reduced inspections of well head proposals.

|'ve al so reviewed the proposals fromthe
coalition of nonprofit organizations, including CCP and
NAVA Education Project, that would require nore frequent
| eak detection and repair for wellhead sites within
1,000 feet of occupied buildings. And | have revi ewed
the rebuttal testinmony fromLee Ann H Il stating that
there's a reasonabl e degree of scientific certainty that
living in close proximty to oil and gas facilities
results in increased health risks.

Because many of the people who live in close
proximty to these wells are people of color,
therefore recommend the EIB adopt those provisions in
keeping wth the principles of environmental justice.

This concludes ny rebuttal testinony.

MR. SHI MANEK: Madam Hearing O ficer, this
concl udes the sunmary testinony of Professor diff
Villa, and we now open himup for cross-exam nation.

HEARI NG OFFI CER ORTH: Thank you very rmuch
Professor Villa and M. Shi manek.

I f you woul d stop sharing your screen
monmentarily, Professor.

MR. VILLA: Yes. Hello.

HEARI NG OFFI CER ORTH:  Thank you.
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If there is any party -- oh, | think | see
M. de Saillan -- who wi shes to question Professor
Villa, turn on your screen.

W'l start with you, M. de Saill an.

MR. DE SAILLAN. Thank you, Madam Heari ng
Oficer.

Can you hear ne okay?

MR. VILLA: Yes, sir. Thank you.

MR. DE SAILLAN.  Ckay.

CROSS- EXAM NATI ON

BY MR DE SAI LLAN:

Q Good evening, Professor Villa.

Just for the record, ny nane is Charles de
Saillan, and I'man attorney representing the New Mexico
Envi ronnental Law Center.

| just have a couple quick questions for you.

You tal ked about the Rhino decision in your
t esti nony?

A Yes.

Q And you nentioned that there was an Attorney
CGeneral opinion that applied the Rhino -- the hol ding of
the Rhino decision to the Air Quality Control Act? |Is
that -- was that your testinony?

Yes.

A
Q Are you famliar with a New Mexico State
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District Court case that simlarly applied the hol ding

of the Rhino decision to the Air Quality Control Act?
A | may, although I'mnot sure |I'mthinking of
the one you are.
Q Ckay.
vell --
Can you provide a little nore information?
I"mthinking in particular of a case |ast
year, Sout hWest Organi zi ng Project versus
Al buquerque-Bernalillo County Water Quality Contro
Conmi ssi on.
A Yes.
Q O -- excuse ne -- Air Quality Control Board.
A Um hum  Yes.
Q Coul d you el aborate on that a little bit?
A Well, | believe the case arose fromthe
Al buquer que South Valley, which | described earlier in
ny testinony, which is a comunity that is experiencing
multiple forms of pollution. It nmay be that the
pollution is comng fromfacilities that are subject to
permts and may even be that the pollution is comng
fromfacilities that are in conpliance with applicable
permts.
The question there is -- and is often one of

cumul ative inpacts on those conmunities. Again that
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comunity is very |owincome and very diverse, heavily
peopl e of color, and, of course, they have concerns
about protecting their own health even if those
facilities are in conpliance wth their individual
permts.
MR. DE SAILLAN. Thank you, Professor Villa.
That's all the questions | have.
HEARI NG OFFI CER ORTH: Al right. Thank you,
M. de Saillan.
M. Rose?
MR. ROSE: Just a couple questions for
clarification.
CROSS- EXAM NATI ON
BY MR ROSE
Q Professor Villa, my understanding is that the
Environmental Law Cinic is representing the parties
you're testifying on behalf of in this hearing; is that
correct?
A Yes. That's ny understandi ng.
Q And do you have an attorney-client
relationship with those parties, or is your testinony
i ndependent of that representation?
A | amnot in this capacity representing the
clients inthis case. | do in ny faculty capacity

rotate into that clinic, although I've had no direct
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engagenment as an attorney in this particul ar proceedi ng.
Q And with respect to M. de Saillan's coment,
are you aware of the Court of Appeals case dealing with
Sout hWest Organi zing Project's challenge to an air
permt with the Gty of Al buquerque and rejection -- |
bel i eve rejection of the cunulative inpacts requirenent

that in that case the Al buquerque Air Board consi dered?

A Yes. | amfamliar with that.

Q And -- and that was a permtting decision
correct?

A | believe it was.

Q And this is a rul emaki ng decision --

rul emaki ng matter?

A Yes. That's ny understandi ng.

Q And are -- and are you testifying that this
Board has the authority as a matter of state lawto
require -- to inpose requirenents that are nore
stringent than necessary to -- to neet the federal
anbient air quality standard for ozone?

A My testinmony is that this Board has authority
and an affirmative duty to protect the health of all New
Mexi cans. The | anguage in the definition of
environnental justice is actually all people, and
whatever it may take to protect those people, that that

is the requirenment of environnmental justice.
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Q And are you recommending to the Board that --
that if the notice of this proceeding did not include
sone of the | anguage you're tal king about or notice of
that, that it's appropriate for the Board to, in fact,
act without -- without giving notice to others who m ght
be affected?

A | am not maki ng any proposal for a rul emaki ng
that's not already stated in ny witten testinony.

Q And do you know whether -- is it your opinion
that the notice of this proceeding allows the Board to
consi der those proposal s?

A | could read the notice of this proceeding.
| -- like anybody else. | understand the notice of the
proceedi ng applies to em ssion standards for volatile
organi ¢ conpounds and oxi des of nitrogen for oil and gas
production, processing and transm SSion sources.

Q And that's -- and if you read the rest of the
notice, I think it goes on to say it inplenents a
provision of the state statute related to assuring that
the federal ozone NAAQS is net.

A |"msure that notice will speak for itself.

Q And | was just wondering whether your opinion
i ncl uded an exam nation of the notice and an opi nion on
whet her or not the notice that this Board is operating

under is sufficient to include the proposals you
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testified on.

A My testinony is really related to the
authority and duty of this Board to serve the interests
of environnental justice and protecting all people in
the State of New Mexi co.

Q And is it your opinion that the federal ozone
National Ambient Air Quality Standard does not sonmehow
affect all people equally?

A Well, we've heard a good bit of testinony
today that proximty to sources of air pollution can
have a significant effect on hunan health. W' ve heard
testinony fromDr. Thonpson and ot hers who have
testified to that point. | amnot here to testify
specifically about nedical issues. But |I think we've
heard testinony to that effect today.

Q And again is it your opinion that this Board
has the authority to adopt requirenents nore stringent
than the federal National Anbient Air Quality Standards
in this proceedi ng?

A Well, | think one thing we know, as we've
heard today, is that the NAAQS for criteria pollutants
have becone nore stringent over tine. And in fact, |
know t hat there have been a nunber of concerns where
peopl e have referred to a national standard as

suggesting that that ensures conpliance with protection
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of public health.

The Friends of Bucki ngham case was actually a
case directly on point. It appeared that the particul ar
county in Virginia was in conpliance with the NAAQS.
However, people who lived right next to the proposed
facility could have been certainly threatened because
t hey m ght have been breathing nore polluted air than
woul d have been detected when you apply the NAAQS over a
| arge area |ike an air shed.

Q Do you know whet her or not there's a proposa
before this Board to adopt a standard for ozone nore
stringent than the NAAQS?

A ' mnot aware of that.

MR. ROSE: Thank you, Madam Hearing O ficer.
| have no further questions.

HEARI NG OFFI CER ORTH: Al right. Thank you.

Let me invite any other party with a question
of Professor Villa to turn on their canera.

No?

"1l turn then to questions fromthe Board.

While I"'mdoing that, if you' re an attendee on
this platformand woul d have a question, please reach

out through the chat.
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EXAM NATI ON

BY THE BOARD

HEARI NG OFFI CER ORTH: Madam Chair, do you
have questions of Professor Villa?

CHAI R SU NA:  Thank you, Madam Heari ng
Oficer. And | think I just want to clarify.

Good afternoon -- or good evening, Professor
Villa.

Appreci ate your testinony and thank you for
staying with us at this late hour.

MR. VILLA: Thank you.

CHAIR SUNA: Kind of to follow up on
M. Rose's line of questioning, | think he was talking
about not nore stringent than the NAAQS -- federal EPA
NAAQS | evel s, but am | understanding in terns of the
proposals in -- that have been put forth would be nore
stringent in ternms of, say, the leak -- the LDAR
proposed requirenents that would acconplish -- or would
address sone of the environnental justice concerns?

MR. VILLA: Yes. Thank you for the question,
Madam Chai r.

So | am not proposing any changes to a
national standard that is set by EPA. But the Nationa
Ambient Air Quality Standards are really neasured as a

measurenent of air pollution in the anbient air and --
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and rmeasured over |arge geographic areas |like a county
or an air shed.

As | understand the proposal that we're
di scussing in this proceeding, it's not about changing a
national standard. |It's about how you achieve that
nati onal standard. And one way to achieve it is by
preventing em ssions of air pollutants, specifically the
ones at issue in this case, so that you don't exceed
t hose national standards.

CHAI R SU NA: Thank you for that response, and
| -- if I can just kind of clarify.

So sone of the proposals, | think, that you
mentioned here your review of, in close proximty --
sone of the close proximty proposals, would that
address sonme of the environnental justice concerns?

MR. VILLA: Yes. And | appreciate the
guestion, too.

| nean, the NAAQS may be one standard to -- to
consider in protecting human health. Another standard
to consider is just the actual absolute pollutants that
peopl e are breathing if, for exanple, they live right
next to a facility. The national standard won't tel
you whether or not health of any individual famly or
househol d is being protected. Wat will tell you that

is monitoring and -- and inspections of the actual

2772

Albuquerque Court Reporting Service, LLC
(505) 806-1202




(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Volume 8

9/29/2021 EIB Ozone Hearing

em ssions froman individual facility.

CHAIR SU NA: Ckay. Thank you so nuch,
Professor Villa.

And, Madam Chair, that's all | have for now.

MR. VILLA: Thank you.

HEARI NG OFFI CER ORTH: Thank you.

Vice-Chair Trujillo Davis.

VI CE- CHAIR TRUWJI LLO DAVIS: | don't have any
guestions at this time. 1'd just |like to thank
M. Villa for taking the time to speak with us.

MR. VILLA: Thank you, Madam Vi ce-Chair.

HEARI NG OFFI CER ORTH: Thank you.

Menber Bitzer?

MEMBER BI TZER | have no questions. Thank
you.

HEARI NG OFFI CER ORTH:  Thank you.

Menber Garcia?

|"mnot sure that | see her anynore.

And Menber Honker .

| think -- all right.

Let's see. Does any of that pronpt redirect
for you, M. Shimanek?

MR. SHI MANEK: No. | believe that would

conclude all our testinony tonight. Thank you.

HEARI NG OFFI CER ORTH: Al right. Thank you.
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2774
Thank you very nmuch, Professor Villa and

M. Shi manek.

MR. VILLA: Thank you, Madam Hearing O ficer.

Good ni ght.

HEARI NG OFFI CER ORTH. Good ni ght .

Ms. Katz, we apparently do not have
M. Blewitt testifying on this topic, and we don't have
Ms. Hill until tonorrow norning.

" mwondering if there's anything further
tonight from M. Kuehn or if you want to wait.

MS. KATZ: | think that we can -- I'd like to
just put Ms. Kuehn -- Ms. Kuehn and M. Palner up to try
to wap up our case this evening.

HEARI NG OFFI CER ORTH. Al right.

M5. KATZ: It's not very nuch.

HEARI NG OFFI CER ORTH: Al right. Thank you.

M5. KATZ: Al right.

ELI ZABETH BI SBEY- KUEHN and BRI AN PALMER
(Relating to Topic Order 27 continued)
havi ng been first duly sworn or affirmed, were
exanm ned and testified further as follows:
DI RECT EXAM NATI ON
BY MS. KATZ:
M5. KATZ: Ckay. So beginning with Ms. Kuehn,

what is the Departnent's response to the environnental
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NGCs' proposal for increased |leak nonitoring at wells

| ocat ed near occupied structures?

MS. Bl SBEY- KUEHN: The Departnent supports the
proposal, and we note that EDF has put on evidence
denonstrating health inpacts based on proximty, and
t hat Col orado has adopted simlar provisions in their
Regul ation 7, and the Departnent believes that this is
the right thing to do, and we think that industry should
agree to the proposal.

MS. KATZ: Thank you.

And noving to Oxy's testinony, what is the
Departnent's position on -- regardi ng exenpting
satellite facilities fromthe LDAR requirenents as
proposed by Oxy?

M5. BI SBEY- KUEHN: The Departnent does not
agree that satellite facilities should be exenpt from
the LDAR requirenments. Oxy did not provide any
em ssions data on those types of facilities, and NMED
was unable to determ ne the inplications of exenpting
those types of facilities. |If thisis alowemtting
facility, the rule already provides for a reduced LDAR
frequency based on PTE.

MS. KATZ: Thank you.

And so noving to NMOGA' s testinony,

M. Smtherman stated that the AVO requirenents in the
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Ol Conservation Division rule do not align with the
Departnent's AVO requirenents in its proposed rule.

What is your response to that statenent?

M5. BI SBEY- KUEHN: The Departnent's proposal
requi res weekly and nmonthly AVO i nspecti ons dependi ng on
a facility's oil or gas throughput. OCD s regul ation
requi res weekly and nonthly AVO i nspections based on gas
t hroughput. So these rules are aligned for gas
t hroughput, and it was appropriate for OCD to base their
requi renent on gas throughput because that -- the intent
of that rule is to reduce the waste of gas.

It is not appropriate to delete oil throughput
fromthis draft rule, as that woul d exenpt AVO
i nspections of those wells that are primarily
oi | -producing wells with | ow natural gas production.

Ol wells with | ow gas production are sources of VOC
em ssions, and the purpose of the AVO i nspection is to
find and fix those sources of |eaks, of |eaking VOC
em Sssi ons.

Thus it is not appropriate to strike the oi
t hroughput threshold fromthis requirenent.

MS. KATZ: Thank you.

M. Smtherman said that NMOGA woul d be happy
to gather cost information from New Mexi co operators

that woul d be representative of actual New Mexico
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oper at i ons.

Did the Departnent send out a survey to
operators follow ng the nethane advi sory panel process
in order to gather this type of New Mexico-specific
dat a?

MS. Bl SBEY- KUEHN:  Yes.

M5. KATZ: And what was the response rate to
t hat survey?

MS. BI SBEY- KUEHN:  Zero response.

M5. KATZ: Did NMED propose the LDAR
frequencies that are currently before the Board on May 6
wWth its petition for rul emaki ng?

MS. Bl SBEY- KUEHN:  Yes.

M5. KATZ: And could NMOGA have col | ected the
information fromits nmenbers and provided it for the
Board' s consideration over the past four-and-a-half
nont hs?

MS. Bl SBEY- KUEHN:  Yes.

M5. KATZ: Regarding M. Smtherman's
suggestion that NMVED should allow conpliance with the
federal requirenents to suffice, if those
requi renents -- regarding that statenent, if those
requi renments were sufficient, would we be seeing the
rising ozone levels that we are?

M5. Bl SBEY- KUEHN:  No.

Albuquerque Court Reporting Service, LLC
(505) 806-1202



Volume 8
9/29/2021 EIB Ozone Hearing

(o2 TN & 2 B S N OO B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

M5. KATZ: And is it necessary to have nore
stringent state rules to address that issue as
aut hori zed by the statute?

MS. BI SBEY- KUEHN:  Yes.

M5. KATZ: Thank you.

And turning to M. Pal ner.

M. Sm therman characterized ERG s anal ysis

regarding LDAR -- the LDAR provisions as having errors.

In any of his direct or rebuttal, did
M. Smtherman identify any actual errors in the NMED
and ERG net hodol ogy?
MR. PALMER: No, he did not. The NVED
anal ysis used the federal EPA s Control Techni que
Gui del i ne anal ysis that was published in 2016 and is

still the guidance offered to states to devel op rules

for existing sources of VOC in the oil and gas industry.

M5. KATZ: Thank you.

And does the CTG present increnental costs for

di fferent LDAR frequencies or reconmend that states
eval uate increnental costs?
MR PALMER: No, it does not.
MS. KATZ: Thank you.
That is all | have on the surrebuttal.
HEARI NG OFFI CER ORTH: Thank you, M. Kuehn,

M. Palnmer and Ms. Kat z.
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If there are any parties with questions of the
Envi ronment Departnent panel --

| see you, M. Rose.

MR. ROSE: Madam Hearing O ficer, nmy question
is actually nore for counsel than for the w tnesses, and
| just wanted sone clarification that -- that | think
Ms. Kuehn testified about the proposals being nore
stringent than federal requirements, and | was curious
as to how the Departnment saw procedurally this Board was
going to |l ook at that and whether it was going to have
a -- this hearing or a separate hearing that woul d be
directed to the determnation required by the state
statute that -- that based on substantial evidence after
notice and public hearing, that the proposed rules wll
be nore protective of public health and the environnent.

Is it -- it the Departnent's position that
this proceeding satisfies that or that sone separate
proceedi ng specific to the proposals woul d be necessary?

M5. KATZ: M. Rose, we are not relying
specifically on that provision, and the provision in
what is currently Paragraph C of 74-2-5 authorizes the
Board to adopt nore stringent regulations to address
ri sing ozone concentrations in areas of the state that
are exceedi ng 95 percent of the NAAQS.

MR. ROSE: Thank you, Madam Hearing O ficer.
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HEARI NG OFFI CER ORTH: Thank you. CQops.

Are there any other parties with questions of
t he Departnent?

No, not seei ng anyone el se.

| turn to questions fromthe Board.

Waile I'"'mdoing that, if you' re an attendee on
the platformand have a question, reach out through the
chat .

Madam Chair, do you have a question?

CHAI R SU NA: Thank you, Madam Heari ng
Oficer.

| just want to thank our w tnesses for
sticking wwth us and Ms. Katz for hanging in there.

| have no questions at this tine.

HEARI NG OFFI CER ORTH:  Thank you.

Vice-Chair Trujillo Davis.

VI CE- CHAIR TRUWJILLO DAVIS: | want to echo
Menmber Suina's sentinments there and thank you.

| don't have any questions right now.

HEARI NG OFFI CER ORTH.  All right. Thank you.

Menmber Bitzer?

MEMBER BI TZER. No questions. Thank you.

HEARI NG OFFI CER ORTH: Thank you very nuch.

Thank you, Ms. Katz, Ms. Kuehn and M. Pal ner.

| believe that conpletes as nuch of the topic
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as we can this evening, and we'll hear fromM. H Il in
t he norni ng.

So -- wait. M. -- oh, M. Fox.

M5. FOX: Thank you, Madam Hearing O ficer.

W were wondering if we could be heard on
M. Rose's objections to our exhibits tonorrow norning
before Ms. H Il goes on. She -- you know, they object
to a nunber of our exhibits and testinony, and she is
one of them and we would like to put this objection to
rest.

HEARI NG OFFI CER ORTH: |Is 8:30 okay for the
| awyers again? Yeah?

| see Ms. Katz nodding. M. Fox.

Let's see. M. Rose?

MR. ROSE: Madam Hearing O ficer --

HEARI NG OFFI CER ORTH: M. Rose?

MR ROSE: Yes. I'mugetting there. 1'mjust
slow at this tinme of night.

| thought we put the issue to bed and that
we'd address it in our posthearing submttals, but | can

certainly nmake the sane argunment, and as | think |'ve

responded to Ms. Fox, if -- we've stipulated as to the
adm ssibility subject to objection. If they want you to
rule on the objection, I -- if you rule against nme, |'m

going to raise it again in posthearing submttals
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anyway.

So | don't think that we gain anything in
terms of tinme or particularly in finishing this hearing
by doing it that way, but | can certainly do that if
that's appropriate.

HEARI NG OFFI CER ORTH. Al right. So,
M. Rose, you know |I've been very careful for about 20
years now not to nake reconmendati ons to boards or
commi ssions on the nerits of a petition, but |I guess |
feel like I would still like an opportunity to nake
recommendati ons on the adm ssibility of evidence.

So let's -- let's go at 8:30. And --

M5. FOX: Thank you.

HEARI NG OFFI CER ORTH: Let's see. Vice-Chair
Davis, I"'msorry. Do you have a question you want to
put on the record?

No. Ckay.

| think we're done for this evening, then.

Thank you, all, very nuch for hanging in there
with us, and I'll be on the call with the | awers at
8: 30.

Good ni ght.

(Proceedings adjourned at 8:21 p.m)
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STATE OF NEW MEXICO )
) Ss.

COUNTY OF BERNALILLO )

|, CHERYL ARREGUI N, the officer before whomthe
f oregoi ng proceedi ngs was taken, do hereby certify that
| personally recorded the proceedi ngs by nachi ne
shorthand; that said transcript is a true record of the
proceedi ngs; that | amneither attorney nor counsel for,
nor related to or enployed by any of the parties to the
action in which this proceeding is taken, and that | am
not a relative or enployee of any attorney or counsel

enpl oyed by the parties hereto or financially interested

o g, ~

NOTARY PUBLI C
CCR Li cense Nunber: 21
Expires: 12/31/2021

in the action.

My Commi ssion Expires: 12/12/23
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           1             HEARING OFFICER ORTH:   Let's prepare to



           2   begin.



           3             I believe I've captured all of the attendees



           4   who should be made panelists.



           5             No matter how many times I try to do grid



           6   setting, it goes to speaker.



           7             Good morning.



           8             I see Ms. Gutierrez on the screen and



           9   Mr. Shimanek and Cheryl, our court reporter.



          10             I just had a text now from Tannis saying she



          11   cannot hear us.  Hmm.  She's going to log on and off.



          12   So we'll give her a moment to do that.



          13             We're on the platform this morning at 8:30,



          14   before nine o'clock public comment.



          15             MS. FOX:  Can you hear me?



          16             HEARING OFFICER ORTH:  Yes.



          17             MS. FOX:  I can't hear you.  And I --



          18             HEARING OFFICER ORTH:  Uh-oh.



          19             MS. FOX:  -- tested my sound before I came on.



          20             I'm going to log on and off.



          21             HEARING OFFICER ORTH:  All right.  Thank you.



          22             While Ms. Fox is doing that, as I understand



          23   it, we're going to address three topics this morning.



          24   One is the exhibits subject to objection on the basis



          25   that they relate to methane.  The second is the NMOGA's
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           1   motion to strike certain sections of CCP and NAVA



           2   exhibit, particularly the rebuttal testimony of



           3   Professor -- I think it's Villa, rather than Villa.  And



           4   we'll go from there to the motion to strike NMOGA's



           5   newest surrebuttal.



           6             But let's wait.  And if there's something I'm



           7   missing that we need to do before 9:00, please speak up,



           8   while we're waiting for Tannis.



           9             Tannis, can you hear me?



          10             A text is saying she still cannot hear.



          11             MS. FOX:  No.  I can.  This is very odd, but



          12   yes, I can now.  When I first came on, I couldn't, but I



          13   can.  Thank you.



          14             HEARING OFFICER ORTH:  All right.  I'm glad --



          15   I'm glad that worked.



          16             Let's start with the exhibits.



          17             I'm going to pick on Mr. Rose for a minute.



          18             Mr. Rose, what -- let's see.  I don't see



          19   Mr. Rose.



          20             Is he with us?



          21             He's not.  All right.



          22             Mr. Hiser.  You know, having -- having



          23   conducted the methane hearing in January for the OCC, I



          24   certainly appreciate the distinction between what the



          25   OCC was doing then and what the EIB would be doing now,
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           1   but I'm wondering if you would offer the most charitable



           2   characterization that you could of why folks who perhaps



           3   aren't as close to these rulemakings would be confused



           4   here.  We had heard some about methane in the hearing,



           5   particularly from public commenters.



           6             MR. HISER:  I'm sorry, Ms. Orth.  It's not



           7   clear to me what motion you're actually addressing at



           8   this point.



           9             HEARING OFFICER ORTH:  These are the



          10   objections by NMOGA and IPANM.



          11             MR. HISER:  You're asking about our objection



          12   to a couple of the exhibits from either EDF or Clean Air



          13   Advocates?



          14             HEARING OFFICER ORTH:  Yes.



          15             MR. HISER:  Yes.  Our -- our -- we have -- our



          16   objection I just think goes to a question of nuance,



          17   Madam Hearing Officer, which is that we think by and



          18   large they've been used appropriately throughout the



          19   hearing, and I think that we would be satisfied just



          20   with a reminder from the Hearing Officer that this is a



          21   rule about ozone and its precursors, and that



          22   information should be considered in that light, as



          23   opposed to the Board suddenly crafting a methane rule



          24   based on the fact that there's a methane document in the



          25   docket.
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           1             And with that -- that's really all we're



           2   seeking here, is just a reminder along those lines.



           3             HEARING OFFICER ORTH:  Okay.  And I would



           4   certainly put that in any report, number one.



           5             Number two, I really think that this Board is



           6   sufficiently engaged and sophisticated, frankly, about



           7   our subject matter that they would not, in fact, be



           8   confused.  That's just how I feel about this Board.  But



           9   thank you for that.



          10             MR. HISER:  (Simultaneous discussion) Madam



          11   Hearing Officer, that I think that New Mexico is well



          12   served by the Board that it has in this case, which is



          13   very actively engaged, obviously, has spent quite a bit



          14   of time on the issues.  So I heartily second that



          15   sentiment that you have.



          16             HEARING OFFICER ORTH:  Thank you.



          17             Ms. Paranhos, anything to add?



          18             MS. PARANHOS:  Thanks so much, Madam Hearing



          19   Officer.



          20             I would just really agree with what Mr. Hiser



          21   just said.  I mean, the information that we've offered



          22   with respect to methane is either by way of



          23   demonstrating co-benefits, we're never asking the Board



          24   to directly regulate methane, nor to rely on methane



          25   reductions as the basis for a cost effectiveness
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           1   analysis, nor to rely on any methane-only specific



           2   control technology.



           3             So methane is co-admitted with VOCs, it is



           4   part of natural gas, and so we think it's appropriate to



           5   speak to the co-benefits of what happens when a



           6   regulator reduces VOC emissions as part of an ozone



           7   precursor rule.  There will also be methane co-benefits.



           8             And I guess I would just add that that is very



           9   standard practice.  EPA does that routinely.  They



          10   consider co-benefits.  Other regulators do, as well.



          11             Just one example is in 2012 when EPA



          12   promulgated the first New Source Performance Standards



          13   for oil and gas sources, that was just a VOC rule.  They



          14   weren't directly regulating VOCs, but they did estimate



          15   the cost effectiveness of methane reductions, and they



          16   did talk a lot about methane co-benefits, and they



          17   relied on information about methane control technologies



          18   that operators had employed as part of the Natural Gas



          19   STAR Program.



          20             And so it's a very similar kind of a



          21   proceeding here as to what EPA did back in 2012, and for



          22   that reason that's why we've included some of this



          23   information on methane emissions and control technology



          24   that can produce both methane and VOCs.



          25             HEARING OFFICER ORTH:  Thank you very much.
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           1             Mr. de Saillan, anything to add?



           2             Right -- right now I'm just planning to



           3   (unintelligible and/or inaudible) NMOGA'S objection,



           4   IAPNM's objection to EDF and NMED exhibits and CCP,



           5   but --



           6             THE REPORTER:  Excuse me, Ms. Orth.  Could you



           7   repeat that.  You cut out a little bit.



           8             HEARING OFFICER ORTH:  Oh, I'm very sorry.



           9             I was asking Mr. de Saillan if he had anything



          10   to add on my way to overruling the objections based on a



          11   possible confusion between methane and ozone.



          12             Mr. de Saillan?



          13             MR. DE SAILLAN:  Thank you, Madam Hearing



          14   Officer.  I just want to make a couple of comments here.



          15             I agree with what Ms. Paranhos said, but I



          16   also want to make the point that earlier in this hearing



          17   we heard from a NMOGA economist expert, Mr. Dunham, and



          18   he testified about the negative consequences in his view



          19   of this rule, things like lost jobs and lost revenues to



          20   the state.



          21             Insofar as I'm aware, none of the parties



          22   objected to that testimony or to his report.  And



          23   without commenting on the quality of that evidence, I



          24   think it is generally the -- the type of evidence that



          25   this Board can and should hear.  But by the same token,
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           1   I think that it's important for the Board to hear about



           2   the -- the co-benefits, the consequential benefits, if



           3   you will, of this rule.



           4             So we strongly oppose this motion.



           5             Thank you.



           6             HEARING OFFICER ORTH:  Thank you.



           7             So just to put it on the record, NMOGA and



           8   IPANM's objections to the exhibits listed both in an



           9   e-mail and in the attached Word document from IPANM are



          10   overruled, and there will be a mention to the Board, at



          11   least in my report, and presumably in the parties'



          12   posthearing submittals, just being clear --



          13             MR. HISER:  Madam Hearing Officer --



          14             (Simultaneous discussion.)



          15             HEARING OFFICER ORTH:  -- over the rulemaking.



          16             Ms. Hise -- Mr. Hiser.



          17             MR. HISER:  (Unintelligible and/or inaudible)



          18   counsel, Mr. Hiser.



          19             I would note that in your discussion of the



          20   proceedings for this morning, you did not specifically



          21   mention IPA's objections for this, and so therefore I



          22   think it's not appropriate for you to rule which is



          23   basically on an IPA New Mexico solely on the strength of



          24   NMOGA's position on that.



          25             HEARING OFFICER ORTH:  Okay.
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           1             MR. ROSE:  And, Madam Hearing Officer, I'm



           2   sorry I'm late, but I was having logistical problems.



           3             And I thought we had agreed that the evidence



           4   would be admitted subject to our objection and that we



           5   brief the objection in the posthearing submittals so



           6   that we wouldn't hold up the hearing.  So -- at least



           7   that was my understanding with Ms. Fox and others as to



           8   why we didn't argue them at the admission of their



           9   evidence, and they're putting on their evidence.



          10             So --



          11             HEARING OFFICER ORTH:  Okay.



          12             MR. ROSE:  -- if you rule on this motion,



          13   obviously, I'd want to be heard, but it wasn't a motion,



          14   it was merely an objection to admissibility, and it



          15   seems to me that -- that we've stated any number of



          16   times that -- that the evidence is being admitted



          17   subject to the objection which would be addressed in



          18   posthearing submittals.



          19             So I certainly was not prepared to argue this



          20   as a motion this morning, and as you can tell, I was



          21   having logistical problems, and it seems to me arguing



          22   it without me being able to actually present it and



          23   respond I think is inappropriate.



          24             HEARING OFFICER ORTH:  All right.  Thank you,



          25   Mr. Rose.
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           1             I'm sorry.  I was going through my --



           2             Hold on, Ms. Fox.



           3             I was going through my stack of papers that I



           4   felt like I still needed to address, and this seemed



           5   more straightforward than the others.



           6             Ms. Fox, I'd like to move on, unless you have



           7   something you need to say right now.



           8             MS. FOX:  Thank you, Madam Hearing Officer.



           9             I was just going to suggest since it appears



          10   that you've already formulated an opinion on this issue,



          11   that -- and I understand Mr. -- we did have this



          12   agreement with Mr. Rose on one hand.



          13             On the other hand, you seem to have addressed



          14   this issue fully, and I wonder and -- but I do



          15   appreciate Mr. Rose wanting an opportunity to speak on



          16   this issue, and so perhaps that could be done in order



          17   to take this issue off the table.  Maybe Mr. Rose could



          18   present his argument over the lunch hour or some other



          19   time today.



          20             I don't think crafting that argument will take



          21   too much of his time, and it does appear as though,



          22   Madam Hearing Officer, you've -- you understand the



          23   issue and you've made your decision.



          24             HEARING OFFICER ORTH:  All right.  Thank you.



          25             We have just a little bit of time left.  I'd
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           1   like to move on to NMOGA's motion to strike CCP and NAVA



           2   Exhibit 6, which is the rebuttal testimony of technical



           3   witness Professor Villa.



           4             Let me just say I carefully considered the



           5   motion, the response and the reply.  I certainly want to



           6   thank CCP and NAVA for their -- the excellent written



           7   response.



           8             Here, too, though, I don't feel like I need to



           9   hear extensive motion argument, because NMOGA's



          10   understanding just doesn't comport with my own, and in



          11   this case, Mr. Hiser, you have the disadvantage of



          12   having as a Hearing Officer someone who has been in the



          13   EIB's orbit since the mid-'80s.



          14             We have taken a lot of technical testimony



          15   that was, in fact, expert legal testimony.  We took it



          16   in the Solid Waste Management Regulations overhaul in



          17   2006.  We heard expert legal testimony from the general



          18   counsel of the Municipal League.  We took it in, I



          19   think, our first clean cars hearing in 2008.  Certainly



          20   heard lots of it from former EPA lawyers in the



          21   greenhouse gas emissions hearings in 2010 and 2011, when



          22   they were put into place and when they were undone.



          23             So it's just the statements here, I think, are



          24   simply incorrect.  This Board is accustomed to hearing



          25   expert legal testimony.
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           1             Are there any questions about that?



           2             I really -- it's just part of our history,



           3   part of the Board's history.



           4             MR. HISER:  For the record, I would simply



           5   note that this is inconsistent with this Hearing



           6   Officer's prior resolution on the NMOGA matter, and so



           7   we simply adhere to that prior approach that was taken.



           8   I have nothing further to add other than making that



           9   note for the record.



          10             HEARING OFFICER ORTH:  Thank you.



          11             Ms. Katz?



          12             MS. KATZ:  Madam Hearing Officer, I would just



          13   note that the arguments that were made regarding the



          14   legal argument that NMOGA put forward were based on the



          15   fact that the technical experts that that testimony was



          16   purportedly attached to were not actual legal experts,



          17   and that when you have a lawyer who is a legal expert,



          18   then that is an appropriate time to make those types of



          19   legal -- that you could put that testimony before the



          20   Board.



          21             HEARING OFFICER ORTH:  All right.  Thank you



          22   for, that Ms. Katz.



          23             Mr. Rose?



          24             MR. ROSE:  Yes.  First, we join in NMOGA's



          25   motion; but secondly, it seems to me that what we're --
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           1   what they're putting forward by the way of legal test --



           2   testimony really isn't expert legal testimony, it's



           3   basically legal argument.  It seems to me that giving



           4   them basically more than one bite at the apple in terms



           5   of making legal argument is inappropriate.



           6             It seems -- the testimony, as it were, seems



           7   to me to be perfectly appropriate if you're going to



           8   argue it posthearing, but I don't think it rises to the



           9   level of needing expert testimony.  All of us can read



          10   the statutes and decide -- and argue whether or not



          11   they're applicable in this context.



          12             So I don't think the Board needs legal advice



          13   from out -- someone outside of the Board's counsel, and



          14   it seems to me it's really improper factual testimony,



          15   as well.  It wouldn't rise to the level of expert



          16   testimony, I don't believe, in a court proceeding.  So I



          17   don't think it should be here, as well.



          18             HEARING OFFICER ORTH:  All right.  Thank you



          19   for that.



          20             I certainly have again on behalf of the Board



          21   a history of navigating the line between the sort of



          22   expert testimony that would be taken in a court and the



          23   sort of expert testimony that would be taken before an



          24   administrative board, and I believe Professor Villa



          25   clears that -- clears that bar.
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           1             Mr. Hiser, did you have something to add?



           2             I'd like to move to the -- I'd like to move --



           3             MR. HISER:  Madam Hearing Officer, I have



           4   nothing else.



           5             HEARING OFFICER ORTH:  All right.  Thank you.



           6             So as to Clean Air Advocates, EDF's and NMED's



           7   joint motion to strike parts of NMOGA's proposed



           8   surrebuttal on LDAR, I certainly read the motion and the



           9   response, and a few things came to mind.



          10             Certainly if a lot of economic data would be



          11   coming in to surprise any rulemaking petitioner halfway



          12   through the hearing, I -- I want to avoid that



          13   fundamental unfairness to any petitioner, and I'm



          14   sensitive to any sandbagging or other attempts at



          15   surprise in a rulemaking, which doesn't serve anyone's



          16   best interest.



          17             At the same time, having gone through the



          18   table that NMOGA put together at the end of the



          19   narrative part of their motion, it seemed like there



          20   wasn't perhaps as much data as I feared that was new.



          21             So I'd like to spend a little time on the



          22   slides and the spreadsheets in particular, because this



          23   is where I still had questions.  NMOGA states that it's



          24   entitled to rebut the statements made on rebuttal, that



          25   EIB should conclude from Oxy's joining of the proximity
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           1   LDAR concept that the measures are feasible for



           2   industry.



           3             Mr. Hiser, if you would address that, please.



           4   I -- I imagine that NMOGA would have been motivated to



           5   offer whatever evidence it had on feasibility regardless



           6   of what Oxy was doing.  I mean, presumably you felt the



           7   way you felt before Oxy reached whatever agreement it



           8   reached with -- with the others.  Would you address



           9   that?



          10             MR. HISER:  So, Madam Hearing Officer, I think



          11   that NMOGA has addressed throughout this hearing its



          12   concerns about the frequency and cost of LDAR provisions



          13   in the testimony of Mr. Smitherman and in a number of



          14   its exhibits, which were introduced without objection,



          15   including Exhibit 37, which is, for example, our cost



          16   model and all the underlying data from the greenhouse



          17   gas reporting program.



          18             However, under the Clean Air Act, as



          19   Ms. Paranhos has reminded us and as you yourself just



          20   spoke, any time an industry member does something, that



          21   may be used as, quote, proof in the Clean Air Act



          22   context that something is technically and economically



          23   feasible.



          24             Clean Air Act -- Advocates witness Dr. McCabe



          25   specifically makes that point in his rebuttal testimony,
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           1   and that means that to the extent that that may not have



           2   been an issue, that it's been reopened for us to



           3   investigate.  Those comments were all made in rebuttal.



           4   Therefore, we could not have responded to them prior to



           5   that time frame.



           6             On the general issue, though, of LDAR costs



           7   and LDAR frequency, NMOGA's position has been pretty



           8   clear since its direct testimony that it believes that



           9   the costs do not warrant the benefits that are here,



          10   although we agree that there should be LDAR overall, as



          11   you heard from Mr. Smitherman in his testimony on



          12   pneumatics.



          13             So I think, then, that the whole question of



          14   us not being able to speak to the relative frequency



          15   when that has been an issue that we have placed in front



          16   of the Board since the inception of this case is



          17   counterfactual, charitably, by the other parties.



          18             HEARING OFFICER ORTH:  Thank you.



          19             I saw Ms. Paranhos first and then Ms. Fox.



          20             MS. PARANHOS:  Thank you so much.



          21             So I think in particular with respect to EDF's



          22   LDAR proximity proposal, there was no testimony nor any



          23   type of exhibit even that directly rebutted Hillary



          24   Hull's cost effectiveness estimate of our enhanced LDAR



          25   proximity proposal.
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           1             In Hillary's direct she estimated the



           2   reductions and the costs that EDF believes are



           3   applicable to our LDAR proximity proposal, and no party



           4   in their rebuttal rebutted that particular analysis.



           5   That analysis is different than what NMED did, because



           6   EDF used its own estimate of the VOC emissions that



           7   would accrue, as well as our own estimate of cost.



           8             And so it is particularly prejudicial to us



           9   that on surrebuttal NMOGA is now rebutting our cost



          10   effectiveness estimate.  I would have been happy to have



          11   responded in our surrebuttal had they responded in their



          12   rebuttal.  However, now we don't have that opportunity.



          13             HEARING OFFICER ORTH:  Thank you.



          14             Let's see.  Ms. Fox and then Ms. Katz.



          15             MS. FOX:  Thank you, Madam Hearing Officer.



          16             You know, all that I have to add to what



          17   Ms. Paranhos just said is -- if I could have screen



          18   sharing ability, I'd like to just briefly show you



          19   Ms. Hull's testimony just so you have a sense of the



          20   detail of it.



          21             Thank you.



          22             We see -- there we go.



          23             So Ms. Hull presented pretty detailed



          24   testimony in her direct testimony on the estimated costs



          25   of our LDAR proposal in the estimated emissions
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           1   reductions.



           2             I have seven pages up here where she



           3   describes, you know, how they got to the number of



           4   wells, for example, that would apply, the methodology



           5   that we use to estimate the number of homes or EDF



           6   number of homes in places of residence and business that



           7   would apply, methodology to estimate leaks, cost



           8   effectiveness of the proposal, and even comparing the



           9   cost effectiveness of the proposal with other



          10   jurisdictions.



          11             So they're all backed up with numbers, and



          12   then this testimony is backed up with numerous exhibits,



          13   as well.



          14             And so if NMOGA wanted to rebut the cost



          15   estimates and the emission reductions, they should have



          16   done it in rebuttal, not in response to a comment from



          17   Dr. McCabe, who is not an economist, that merely said



          18   that the fact that Oxy is joining in this proposal shows



          19   that it's technically feasible.  That's what they're



          20   hanging their hat on to provide this kind of evidence



          21   rebutting the proximity proposal, when they said in --



          22   in NMOGA's rebuttal they did not mention the proximity



          23   proposal at all.



          24             HEARING OFFICER ORTH:  Okay.  Thank you.



          25             Ms. Katz?
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           1             MS. KATZ:  Thank you, Madam Hearing Officer.



           2             And NMED's concern was mainly regarding the



           3   NMOGA model plant issue and the spreadsheets that NMOGA



           4   has now put forward as surrebuttal, and in -- and in



           5   their slides 10 through 11 of the surrebuttal.  And they



           6   point their -- in their table that they included with



           7   their response, they say that they provided all the data



           8   in their Exhibit 27.



           9             You know, that is the GHGRP data, and so they



          10   had that data, and then they just put the final numbers



          11   that they had in their -- in their testimony.  And now



          12   in rebuttal, they -- they didn't show any of their work



          13   on that, how they got to that -- those numbers, and



          14   their -- that one page, tiny -- the tiny, little font



          15   GHGRP data, there's nothing intuitive as to how they



          16   went from that to these model plant numbers that they



          17   put forward.



          18             And so, you know, it's incumbent on them to



          19   show their work, how they did that, and now they're



          20   putting that forward in slides 10 and 11 and these



          21   spreadsheets, and, you know, the -- and those



          22   spreadsheets all point out that if you look at the file



          23   data they were created on July 22nd and July 26.  So



          24   they -- they clearly had them -- or they had done the



          25   work to -- and had that methodology that they could have
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           1   and should have provided with their direct testimony or



           2   their rebuttal, but they didn't.



           3             And so it's just really not appropriate for



           4   that to come in now, in the middle of the hearing as



           5   surrebuttal.  And that was the Department's main issue.



           6             HEARING OFFICER ORTH:  All right.  Thank you.



           7             Mr. Hiser, is there some reason the data



           8   wasn't provided earlier so that it would not be a



           9   surprise?



          10             MR. HISER:  Well, Madam Hearing Officer, it



          11   was discussed, and the basic point that we had made,



          12   which was that the greenhouse gas reporting data, which



          13   includes the equipment count, shows that the equipment



          14   counts that were being used is pretty clear in terms of



          15   its import and impact.  And all that data is publicly



          16   available to anybody.



          17             We didn't think it was necessary to actually



          18   show the math at the level of two times two equals four.



          19   But the Department said that they were having trouble



          20   following the math, and so we're merely providing the



          21   math that shows that the -- what we did before is what



          22   we said we did.



          23             So I don't think that there's any question of



          24   surprise here.  The NMED devoted like eight pages to our



          25   economic analysis and the cost data.  They clearly
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           1   understood what the import of our analysis was.  They



           2   disagreed with our contention about the greenhouse gas



           3   data.



           4             And so this is really just supplying



           5   additional information to help people understand what



           6   that point was.  There's no question about surprise, and



           7   they -- plus they've had since last Thursday to look at



           8   this.  It's not like we've sprung this on them last



           9   night, which has been sort of the practice for turning



          10   in surrebuttal testimony.



          11             So I don't believe that the Department has any



          12   real thing that it can say.



          13             Plus, the Department itself is changing its



          14   position constantly about what its frequency is, and



          15   that puts the cost effectiveness of its constant changes



          16   of frequency certainly at issue.  We couldn't respond to



          17   that.  They did that after the rebuttal deadline.  So I



          18   don't think the Department has anything really to say



          19   here.



          20             In terms of Ms. Paranhos and the environmental



          21   groups, a quick and simple response to that is that our



          22   principal beef here is with the Department's data, and



          23   our response is to the Department's data.  And so while



          24   we believe that the issue of cost effectiveness is



          25   certainly joined, we are particularly proposing to
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           1   surrebut the specific numbers that are in their data,



           2   where our focus is on the Department's data, and that's



           3   what we're showing here.



           4             HEARING OFFICER ORTH:  All right.



           5             Oh, Ms. Fox.



           6             MS. FOX:  Just very briefly, Madam Hearing



           7   Officer.



           8             So I'm not -- I'm not sure, but maybe I heard



           9   Mr. Hiser just say that he's withdrawing the slides with



          10   regard to the occupied area proposal?



          11             MR. HISER:  I am not withdrawing them, because



          12   we placed in issue frequency from our direct testimony



          13   thereon.



          14             MS. FOX:  Okay.



          15             MR. HISER:  That means it's an issue before



          16   the hearing, and if they want to rely on their data,



          17   they may, but we're certainly entitled to rely on the



          18   Department data on the frequency issue.



          19             MS. FOX:  Sorry.



          20             Just again in order to really understand



          21   what's going on here, the Department put forth their



          22   LDAR costs and estimated reductions in a spreadsheet



          23   that they put online in January -- in June and then put



          24   that in their direct testimony.



          25             And in NMOGA's comments in its direct case, in
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           1   its red-line, the comments that were struck because they



           2   were inappropriately filed, NMOGA specifically



           3   referenced that spreadsheet, which is -- I mean, it's



           4   very complicated.



           5             I'm sure, Madam Hearing Officer, you've seen



           6   it.  I'm just going to throw it up on the screen here.



           7             Oh, hold on.



           8             HEARING OFFICER ORTH:  I see it.  I'm holding



           9   it, Ms. Fox.



          10             MS. FOX:  Okay.  Great.



          11             And so, you know, NMOGA was fully aware



          12   that -- of that spreadsheet.  It referenced it in its



          13   direct case.  As Ms. Katz has pointed out, the two



          14   spreadsheets, which are really the most problematic



          15   evidence to -- that they're offering at this late date,



          16   were created before NMOGA filed its direct case.



          17             And so it's -- it really is unfair not to



          18   show -- have shown that evidence now.  And we also



          19   question whether Mr. Smitherman is the witness who



          20   developed that table, those spreadsheets, and is the



          21   correct witness to present that evidence.



          22             HEARING OFFICER ORTH:  All right.  Thank you



          23   for that.



          24             We're now -- oh, Ms. Katz.



          25             MS. KATZ:  Sorry, Madam Hearing Officer.
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           1             Did you -- you froze so -- and I had raised my



           2   hand.  I don't know if you called on me.



           3             HEARING OFFICER ORTH:  I'm sorry if I froze.



           4             Please, Ms. Katz.



           5             MS. KATZ:  I just simply wanted to respond to



           6   Mr. Hiser's statement that NMED has been changing



           7   constantly, and I just wanted to say that it's true in



           8   our September 7th filing that we had proposed some



           9   changes to the LDAR frequencies, but that then one week



          10   later we changed it, and that simply went back to what



          11   it was before.



          12             So the suggestion that there have been, you



          13   know, un- -- those were totally unanticipated and



          14   difficult to understand, it simply went back to what it



          15   had been the whole time before.  So it changed for a



          16   week, and then it went back to exactly what it was



          17   throughout -- since it was -- as it was in May, when we



          18   filed the petition.



          19             HEARING OFFICER ORTH:  All right.  Thank you.



          20             So we are now a few minutes past nine o'clock.



          21   We do have four public commenters this morning.



          22             If you're on the platform to offer public



          23   comment, I will invite it in just a moment.



          24             At this point, based on my understanding of



          25   the Board's rulemaking procedures in 20.1.1, including
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           1   partly the responsibilities of the Hearing Officer,



           2   partly the definition of record proper, for example,



           3   what I'm inclined to do -- because I really am sensitive



           4   to detailed information coming in as a surprise, I do



           5   think it's fundamentally unfair to the petitioner, to



           6   handle it more as an offer of proof, that is to say to



           7   exclude it, but allow NMOGA to describe what they would



           8   be offering if they were allowed to offer it, because it



           9   will remain in the record proper for better or worse.



          10             We can talk further about this after I accept



          11   public comment if we need to have more discussion.



          12             Okay.  Board Members, if you're on the



          13   platform, you can turn on your screen now.



          14             Thank you very much for waiting while we



          15   discussed some procedural matters just now.



          16             Members of the public, my name is Felicia



          17   Orth, Hearing Officer conducting a hearing in EIB 21-27,



          18   a rulemaking on ozone precursors.



          19             We have public comment sessions every day at



          20   9:00, 1:00 and 5:00.



          21             This morning I'll be calling on the public who



          22   reached out to the Board administrator in this order,



          23   Representative Andrea Romero, Representative Liz



          24   Thomson, Duane Chili Yazzie and Adam Horowitz.



          25             If you're on the platform and did not
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           1   communicate via e-mail with the Board administrator, I



           2   am still happy to accept your comment.  Please reach out



           3   through the chat which is enabled for everyone.



           4             Public comment is taken under oath, is taken



           5   by audio, not video, and is limited to five minutes.



           6             So let me look for Representative Romero.



           7             I am not seeing Andrea Romero.



           8             Let me look for Liz Thomson.



           9             All right.  Can you hear me, Representative



          10   Thomson?



          11             Hello?



          12             MS. THOMSON:  Yes.  I can hear you.  Thank



          13   you.



          14             Are you ready?



          15             HEARING OFFICER ORTH:  Oh, good.  I can hear



          16   your voice -- I can hear your voice clearly.



          17             If would you please spell your name.



          18             MS. THOMSON:  Okay.  Liz, L-I-Z, Thomson,



          19   T-H-O-M-S-O-N.



          20             HEARING OFFICER ORTH:  Thank you.



          21             If you would raise your right hand.



          22             Do you swear or affirm to tell the truth?



          23             MS. THOMSON:  I do.



          24             HEARING OFFICER ORTH:  Thank you.



          25
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           1                          LIZ THOMSON



           2        having been first duly sworn or affirmed, gave



           3        public comment as follows:



           4                        PUBLIC COMMENT



           5             HEARING OFFICER ORTH:  I'm going to start your



           6   five minutes now.



           7             MS. THOMSON:  Thank you.



           8             As I said, I'm Representative Liz Thomson.  I



           9   represent House District 24, which is in the Northeast



          10   Heights of Albuquerque.  But I'm speaking on behalf of



          11   kids' lungs statewide.



          12             I have served the previous six years as



          13   co-chair of the New Mexico Tobacco Settlement Oversight



          14   Committee, and one of our main goals is to keep teens



          15   from using to -- youth from using tobacco, because we



          16   know how important lungs are.



          17             I support Governor Michelle Lujan Grisham's



          18   call for nation-leading oil and gas pollution rules.  To



          19   achieve that goal, the Environmental Improvement Board



          20   must strengthen the New Mexico Environment Department's



          21   proposed ozone precursor rules to protect those living



          22   closest to development.



          23             As a mother and a grandmother, my top concern



          24   is the lungs and health of all kids, my kids and



          25   grandkids included.  Every child in our state has the
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           1   right to breathe clean air without industry threatening



           2   that -- that those same kids' schooling will be taken



           3   away with these rules.  That is not the case.



           4             Every industry, no matter what it contributes



           5   to society, has an obligation to be a good corporate



           6   citizen.  Industry contributes to our schools and our



           7   state budget, but they also make billions of dollars in



           8   profit by extracting publicly held resources off of our



           9   public lands, and they export most of that profit out of



          10   state.  Spending a miniscule amount to protect our kids'



          11   lungs is the least they can do.



          12             These rules are a basic courtesy to the people



          13   who live close to industry and threatening to leave the



          14   state because of the same industry rules that it follows



          15   in Colorado is unacceptable.  In fact, Colorado has



          16   successfully implemented more frequent inspection



          17   schedules for homes and schools that have oil and gas



          18   wells in their backyards, and New Mexico should do the



          19   same.



          20             Also, setting strong rules at the state level



          21   sets a good bar for forthcoming federal methane rules



          22   that can help protect New Mexicans from states like



          23   Texas who does -- who don't have the same kind of



          24   regulations.



          25             Oil and gas pollution are taking a toll on all
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           1   New Mexicans' air, water and health, but rural



           2   communities, tribal communities, children and the



           3   elderly are especially at risk.  And I will note that I



           4   grew up in the Crownpoint area.  I grew up in



           5   Crownpoint.



           6             More than 130,000 New Mexicans live within a



           7   half a mile of oil and gas development, including



           8   communities of color, that face disproportionate impacts



           9   from climate change and air pollution.  Leaks due to



          10   equipment malfunction and lack of maintenance account



          11   for 70 percent of the oil and gas industry's emissions



          12   statewide.



          13             I appreciate the strong rules that NMED has



          14   put forward to a strong -- and they have put forward a



          15   strong proposal.  Here are three critical improvements



          16   that EIB should make to protect communities and address



          17   major sources of pollution.



          18             One, protect those living closest to



          19   development by requiring more frequent inspections to



          20   find and fix leaks.



          21             Two, ensure strong requirements for operators



          22   to control pollution during completion of an oil or gas



          23   well, as well as when they redevelop an existing well.



          24             And strengthen requirements -- number three is



          25   strengthen requirements to cut pollution from pneumatic
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           1   controllers that are used in oil and gas production.



           2   The devices are the second largest source of oil and gas



           3   methane emissions in New Mexico.  NMED should require



           4   companies to inspect pneumatics for leaks and accelerate



           5   the timeline to retrofit equipment with zero bleed or



           6   zero emission pneumatic controllers.



           7             Thank you for taking the time to listen to me.



           8   Thank you for all that you do, especially to protect a



           9   New Mexican's kids.  Thank you so much.



          10             HEARING OFFICER ORTH:  Thank you,



          11   Representative Thomson.



          12             Let me look for Duane Chili Yazzie.



          13             I don't see him by name.  Perhaps Call-in User



          14   Number 5.



          15             Caller Number 5, would you tell us who you



          16   are?



          17             Caller 5?  Hello?



          18             CALL-IN USER 5:  (Unintelligible and/or



          19   inaudible.)



          20             HEARING OFFICER ORTH:  Caller 5?



          21             CALL-IN USER 5:  (Unintelligible and/or



          22   inaudible.)



          23             HEARING OFFICER ORTH:  Okay.



          24             Let me move to Mr. Horowitz.



          25             Mr. Horowitz, I've unmuted you.
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           1             Can you hear me?



           2             MR. HOROWITZ:  Yes, I can.  Thank you.



           3             HEARING OFFICER ORTH:  If you would spell your



           4   name first, please.



           5             MR. HOROWITZ:  Yes.  Adam, A-D-A-M, Horowitz,



           6   H-O-R-O-W-I-T-Z.



           7             HEARING OFFICER ORTH:  And if you would raise



           8   your right hand.



           9             Do you swear or affirm to tell the truth?



          10             MR. HOROWITZ:  I do.



          11             HEARING OFFICER ORTH:  Thank you.



          12                         ADAM HOROWITZ



          13        having been first duly sworn or affirmed, gave



          14        public comment as follows:



          15                        PUBLIC COMMENT



          16             HEARING OFFICER ORTH:  I'll start your five



          17   minutes now.



          18             MR. HOROWITZ:  Thank you.



          19             Good morning, all, and thank you so much for



          20   accepting public comment on this important methane



          21   pollution rule.



          22             My name is Adam Horowitz, and I'm a New Mexico



          23   resident and a co-founder of three national nonprofit



          24   organizations working at the intersection of faith,



          25   community and social environmental justice.  As a person
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           1   rooted in a faith tradition, which holds all of creation



           2   as sacred, and as a citizen of the US, one of the



           3   world's top contributors to climate change, I believe we



           4   face a profound moral responsibility to do everything we



           5   can to protect life on our precious planet.



           6             My work brings me into contact with many young



           7   adults who are fearful of the climate chaos in the world



           8   they are inheriting.  Earlier this month the results of



           9   a worldwide survey of young people, ages 16 to 25,



          10   showed that some 60 percent were very or extremely



          11   worried about climate change, and 65 percent felt that



          12   governments were failing young people when it comes to



          13   climate change.



          14             Here in New Mexico, a state that emits more



          15   than 1.1 million tons of methane each year, a state that



          16   made national news for its methane cloud visible by



          17   satellite, we have a chance to make a difference, and to



          18   model a government that is not failing its young people.



          19   But it will take more effort.



          20             We have many young people and children living



          21   within critical ranges of the oil and gas industry in



          22   New Mexico whose health is adversely affected by these



          23   operations.  We have a responsibility to care for our



          24   children and youth whose voices are often not heard in



          25   forums like these.
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           1             While the Environment Department has put



           2   forward a strong proposal, more work needs to be done to



           3   protect communities and to meet the Governor's



           4   aspiration of nation-leading rules to cut pollution.



           5             Specifically, the Environmental Department --



           6   the Environment Department should require more frequent



           7   inspections to find and fix leaks, ensure stronger



           8   requirements for operators to control pollution during



           9   the completion or redevelopment of an oil or gas well,



          10   and to strengthen requirements to cut pollution from the



          11   very high emissions pneumatic controllers that are used



          12   in oil and gas production.



          13             So let us prove to our young people and to



          14   frontline communities that we are not willing to



          15   sacrifice their health and well-being for convenience



          16   and profit.  Let us do our part to curb climate change



          17   and ensure that young people in New Mexico and around



          18   the world have a liveable future.



          19             Thank you.



          20             HEARING OFFICER ORTH:  Thank you very much,



          21   Mr. Horowitz.



          22             Let's see.  Let me look for Representative



          23   Romero again.



          24             I don't see an Andrea Romero in the list.



          25             And I don't see Duane Chili Yazzie.
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           1             I'm going to go back to Caller 5.



           2             Caller 5, can you hear me?



           3             Nothing there.  Okay.



           4             There are several more opportunities to offer



           5   public comment in this hearing, 9:00, 1:00 and 5:00



           6   every day.  Please reach out to Pam Jones, the Board



           7   administrator, to identify the slot in which you would



           8   like me to call your name.



           9             Let's return to the technical case at this



          10   time.



          11             Board Members, we heard some argument between



          12   8:30 and 9:00.  We did not quite finish the



          13   conversation, and at this point the -- let me sum up,



          14   and I'll invite counsel to come back on the screen if



          15   they have questions.



          16             I denied the motion to preclude Professor



          17   Villa from testifying, noting that I've taken a lot of



          18   legal testimony as, quote, unquote, technical testimony.



          19   I've served the Environmental Improvement Board, a



          20   variety of boards over the years, 1999, and the



          21   Environmental Improvement Board has a long history of



          22   accepting legal testimony, if you will, expert legal



          23   testimony, in its rulemaking hearings.



          24             I also used to accept it at Department



          25   hearings in permitting and enforcement cases, and I
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           1   believe Professor Villa clears -- clears the bar, as I



           2   said, for providing knowledgeable testimony that may



           3   assist this Board in its deliberations.



           4             So we'll hear from CCP and Nava's witness on



           5   rebuttal.



           6             The motion to strike some of NMOGA's



           7   surrebuttal was definitely more challenging.



           8             MEMBER HONKER:  Madam Hearing Officer, you're



           9   cutting out at least on my system.  I don't know if



          10   everybody else is hearing that.



          11             HEARING OFFICER ORTH:  Oh, I'm very sorry.



          12   I'm going to turn off my video, then, just to get



          13   through this.  I'm not getting any messages on my screen



          14   so I'll just turn off my video.



          15             Okay.  Is this better?  Yes?



          16             Okay.  I see Madam Chair nodding.



          17             So we -- we -- if I could sum up, although



          18   NMOGA has had certain data around the feasibility of



          19   some of the LDAR provisions since July, it chose to



          20   offer it in these spreadsheets just a handful of days



          21   ago, after the hearing had started.  The other parties



          22   don't really have an opportunity to study the data and



          23   provide their own analysis of it with just a couple days



          24   left in the hearing.



          25             My read of 20.1.1, which is your rulemaking
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           1   procedures, in terms of the duties of the Hearing



           2   Officer and also the definition of record proper, say to



           3   me that I cannot strike these documents in the sense of



           4   directing the Board administrator to reach into the



           5   files and remove them.



           6             That's not, in my mind, a -- either possible



           7   or desirable, particularly because this Board may



           8   disagree with my conclusion that these -- this new data



           9   should be excluded and not presented today, when we're



          10   doing LDAR, on the basis that really no rulemaking



          11   petitioner should be surprised by new data toward the



          12   end of a hearing, particularly when, you know, in this



          13   case the rulemaking petitioner has been so vigorously



          14   engaged in negotiating on all fronts really throughout



          15   the rulemaking.



          16             So it -- my read of your procedural rules is



          17   that I will grant the motion insofar as I would like to



          18   say to NMOGA you cannot present this surprising data



          19   today in the name of surrebuttal.



          20             Having said that, again I have to contemplate



          21   the possibility that this Board would -- would reach a



          22   different conclusion, at which point my suggestion to



          23   you would be to allow the other parties, particularly



          24   the Department who would be surprised by this new data,



          25   an opportunity to actually study it and develop their
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           1   own answer to it.



           2             But that's not going to be possible this week,



           3   it's not something they can do overnight, at which point



           4   I think you would have to schedule another day of



           5   hearing for sometime in the future.



           6             Do the Board Members have any questions about



           7   that?



           8             MR. HISER:  Madam Hearing Officer, if we may,



           9   we have a lot of questions.



          10             Are you excluding all of Mr. Smitherman's



          11   testimony or just the two tabular Excel spreadsheets?



          12             HEARING OFFICER ORTH:  Right now the two



          13   spreadsheets, and again to -- what I'm -- what I'm



          14   seeking to exclude again is the surprising material, not



          15   that portion of Mr. Smitherman's testimony that was



          16   based on information that was already included in his



          17   direct.  So we may need to -- we may need to keep



          18   talking about this.



          19             Let me ask, though, the Board Members, first,



          20   if they have questions.



          21             Board Members, questions.



          22             CHAIR SUINA:  Thank you, Madam Hearing



          23   Officer.



          24             I did have the opportunity to listen in on



          25   some of the discussion before the meeting.  So I -- I
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           1   think I understand, you know, how you are phrasing this.



           2   So I'll leave it to some of the other Board Members if



           3   they have questions.



           4             VICE-CHAIR TRUJILLO DAVIS:  I'm going to take



           5   the opposite.  I came in late on the discussion.  So I



           6   wasn't really sure what the issue was.



           7             Was this testimony that we already heard or



           8   that we were going to hear?



           9             HEARING OFFICER ORTH:  This is NMOGA's LDAR



          10   testimony.  We were going to devote most of today to



          11   LDAR, which is why we were having discussion before



          12   public comment today.



          13             VICE-CHAIR TRUJILLO DAVIS:  Okay.  I'm clear



          14   on it now.  Thank you.



          15             HEARING OFFICER ORTH:  Um-hum.



          16             Other questions?



          17             All right.  So we can go back to -- to the --



          18   Mr. Hiser, if you want to come back on screen, and any



          19   other counsel who would like to come back on screen



          20   briefly.



          21             As I understand it, please correct me if I'm



          22   wrong, what I would be excluding specifically would be



          23   slides 52 to 56 and the Excel spreadsheets.



          24             MS. KATZ:  And I believe, Madam Hearing



          25   Officer, the Department was ask -- the slides 10 and 11
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           1   that are associated with those spreadsheets.



           2             HEARING OFFICER ORTH:  That's right.



           3             And I wonder, you know, obviously, about the



           4   Department's September 16 final rule proposal following



           5   rebuttal testimony, but I think you -- you've explained



           6   that.



           7             Let's see here.  Ms. Fox?



           8             MS. FOX:  I have nothing more to add.  Thank



           9   you, Madam Hearing Officer.



          10             HEARING OFFICER ORTH:  Okay.



          11             Mr. Rose?



          12             MR. ROSE:  Yes.  My understanding of what



          13   Mr. Hiser was offering were demonstrative exhibits.  So



          14   they weren't being offered into evidence, in any event.



          15   So I don't know that you can necessarily strike them



          16   because they're not part of the evidence.  I thought



          17   your ruling was with respect to the testimony that would



          18   be adduced under the -- in respect to those -- those



          19   slides.



          20             So I think what you're talking about here is



          21   excluding Mr. Smitherman from testifying on those issues



          22   as opposed to excluding the exhibits.  So I just wanted



          23   to make it clear that it's -- your ruling on the



          24   admissibility of his oral testimony in surrebuttal on



          25   those issues.
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           1             HEARING OFFICER ORTH:  Yes.  Sorry.



           2             Ms. Fox?



           3             MS. FOX:  Thank you, Madam Hearing Officer.



           4             It's my understanding that NMOGA was offering



           5   the two spreadsheets as exhibits so those would be



           6   excluded from evidence.



           7             And I agree with Mr. Rose that what we said in



           8   our motion is that with respect to the slides, that they



           9   should be excluded.  They are demonstrative exhibits so



          10   they won't technically come in, but in all associated



          11   testimony.



          12             And so while Mr. Hiser can make an offer of



          13   proof, that doesn't mean he gets to offer all the



          14   testimony in support.  It's only an offer of proof.



          15             HEARING OFFICER ORTH:  That's -- that's



          16   what -- if I didn't say that clearly, thank you,



          17   Ms. Fox.



          18             Let's see.  I see Ms. Paranhos.



          19             MS. PARANHOS:  I'm just on the screen just so



          20   that I'm here, but I understand what you're saying,



          21   Madam Hearing Officer, and I appreciate what your ruling



          22   is.



          23             MR. HISER:  I think, Madam Hearing Officer,



          24   that we think that the proposal to exclude the NMOGA



          25   model plant, which Mr. Smitherman addresses repeatedly
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           1   in his direct testimony, is not appropriate, because the



           2   Board is entitled to hear the explanation of why NMOGA



           3   did that so they can understand the cost context of



           4   Mr. Smitherman's testimony.



           5             The Department clearly understood, because



           6   they devote several pages to the differences in the



           7   model plant, what those issues are.  And they are, I



           8   might say, incremental to what's already in the record,



           9   and the model plant data is already in the record as an



          10   admitted exhibit for that.



          11             So I don't believe that there's any prejudice



          12   to the argument about whether there are six, four, seven



          13   of a certain component at the model plant to the



          14   Department.



          15             HEARING OFFICER ORTH:  I'll let Ms. Katz speak



          16   now.  My -- my memory was, though, that all the



          17   Department was doing when it addressed the model plant



          18   statements from NMOGA was pointing out that NMOGA wasn't



          19   supporting those statements with data.



          20             Ms. Katz, do I have that wrong?



          21             MS. KATZ:  Yes.  There were two different



          22   model plants.  There was the CTG model plants, and those



          23   were NMOGA's own model plants, and so we're not speaking



          24   about CTG model plants.  But NMOGA's model plants, we



          25   said that there wasn't the data, they didn't show how
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           1   they got the numbers, and my understanding is that those



           2   spreadsheets are -- show that, and that should have been



           3   provided as part of their direct testimony.



           4             MR. HISER:  Very (unintelligible and/or



           5   inaudible) Madam Hearing Officer.



           6             The EPA's basis in the CTG document for the



           7   model plant also is not in the record in that same way,



           8   and so in the interest of a level playing field, I think



           9   it's perfectly appropriate for there to be a discussion



          10   about whether the model plant has six or seven of a



          11   certain component and what the emissions impacts of that



          12   are.  And that's something that's useful for the Board



          13   to understand.



          14             HEARING OFFICER ORTH:  Okay.



          15             MS. KATZ:  However, EPA -- the information is



          16   in EPA's record.  So we don't have to go create it



          17   ourselves.  And that is the problem with NMOGA's model



          18   plant, and they are -- they are providing spreadsheets



          19   now that show how they got where they did, and that was



          20   not obvious or clear from what they had presented in



          21   their direct testimony.



          22             HEARING OFFICER ORTH:  All right.  Thank you.



          23             Ms. Fox?



          24             MS. FOX:  Thank you, Madam Hearing Officer.



          25             You know, as I'm looking through the other
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           1   demonstrative slides that we moved to exclude, I am



           2   seeing that some of the data in some of the other slides



           3   besides the two that Ms. Katz referenced is data from



           4   the spreadsheets that are excluded.



           5             And I'm not able to go through all these



           6   slides right now very quickly, although I can later



           7   during a break, to identify those which reflect data in



           8   the spreadsheets that are being excluded, and so those



           9   slides should be -- at least the testimony around those



          10   slides should be excluded, as well.



          11             MR. HISER:  Madam Hearing Officer --



          12             HEARING OFFICER ORTH:  All right.



          13             MR. HISER:  -- those spreadsheets are merely



          14   the same thing as what's in Mr. Smitherman's direct



          15   testimony, and therefore, the fact that they may also be



          16   in the spreadsheet doesn't change the fact they've



          17   already been testified to and admitted.



          18             HEARING OFFICER ORTH:  All right.  Thank you.



          19             It seems that we may need further discussion



          20   as the -- as the testimony is offered.  And I am not



          21   sure we're going to be able to do any more as part of a



          22   general discussion before we actually get to



          23   Mr. Smitherman and the slides.



          24             So, Mr. Hiser, are there other -- other things



          25   we can do before we actually get to the testimony?
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           1             MR. HISER:  I guess, Madam Hearing Officer,



           2   I'm not sure what other things you're asking us to do.



           3             HEARING OFFICER ORTH:  So when you put on



           4   Mr. Smitherman on -- on LDAR, I would like to navigate a



           5   distinction here between testimony he would be giving



           6   that was based on data already in the record and



           7   testimony that he might have given based on data that



           8   was presented only on September 23rd.



           9             When we get to the testimony related to the



          10   spreadsheets and the other new information from



          11   September 23rd, I'd like you not to go through



          12   Mr. Smitherman's testimony, but instead to offer a



          13   description of what he would be testifying to were it



          14   not excluded on the basis of surprise.



          15             MR. HISER:  I guess, Madam Hearing Officer,



          16   subject to, I think, our ability to request the Board to



          17   review this decision to essentially exclude much of the



          18   cost information from industry about one of the



          19   significant provisions of this rule, which is our



          20   understanding of what you're attempting to do.



          21             HEARING OFFICER ORTH:  Yes.  Because my -- I



          22   understand completely the Board is the decision-maker in



          23   this matter, but I think it's important that the Board



          24   understand that if, in fact, they're to take this new



          25   and surprising data into account, that in fairness to
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           1   the petitioner and the other participants in this



           2   proceeding, they would have to schedule another day of



           3   hearing at a time that allows for mitigation of the



           4   surprise.



           5             So it's not something they can do by Friday.



           6             MR. HISER:  So, Madam Hearing Officer, one



           7   last question before you move on.



           8             My understanding is that we are to use the



           9   information in Mr. Smitherman's testimony as it was in



          10   his direct.  We may draw reasonable extensions from that



          11   information, because otherwise you're also saying that



          12   NMOGA can only repeat what it said previously without



          13   any opportunity for surrebuttal.



          14             Is that your intent?



          15             HEARING OFFICER ORTH:  No.  My intent is to



          16   carve off that surrebuttal which is based on surprising



          17   information that should have been provided earlier in



          18   this process.



          19             MR. HISER:  Subject to that understanding, and



          20   understanding that we will certainly be challenging that



          21   characterization before the Board, we will do that, and



          22   where we believe appropriate, we'll be happy to offer



          23   proof at that time.



          24             HEARING OFFICER ORTH:  Thank you very much.



          25             Ms. Fox?
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           1             MS. FOX:  Madam Hearing Officer, sorry to



           2   prolong this, but thank you.



           3             So I think in the interest of efficiency -- I



           4   think it would be helpful if we did identify the



           5   specific slides in NMOGA's proffered surrebuttal that



           6   reflect data in the spreadsheets that have been



           7   excluded, and then I think that we won't get into



           8   arguments during Mr. Smitherman's presentation whether a



           9   particular slide is allowed in or not or whether



          10   particular testimony on that slide is allowed in or not.



          11             And during -- during a break, you know, we



          12   can -- we can endeavor to identify those slides that



          13   reflect information in the spreadsheets that have been



          14   excluded.



          15             HEARING OFFICER ORTH:  Right.  Thank you very



          16   much.



          17             As I understand it, we're going to turn, then,



          18   from this discussion.  We've had public comment.  We're



          19   going to go to Ms. Devore of the National Park Service.



          20             I see Ms. Devore.



          21             Thank you for coming onto the screen,



          22   Ms. Devore.



          23             I don't know if I've sworn you before.



          24             MS. DEVORE:  You swore me in when Mr. Vimont



          25   gave his testimony last Monday, but I --
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           1             HEARING OFFICER ORTH:  All right.



           2             MS. DEVORE:  -- if you feel more comfortable.



           3             HEARING OFFICER ORTH:  No, no.  That's fine.



           4   You're still under oath.



           5                          LISA DEVORE



           6            (Relating to Topic Orders 1, 2 and 24)



           7        having been first duly sworn or affirmed, was



           8        examined and testified as follows:



           9                       DIRECT TESTIMONY



          10             HEARING OFFICER ORTH:  Please proceed with



          11   your presentation.



          12             Do you need screen sharing?



          13             MS. DEVORE:  Yes, I do.  Yes.



          14             HEARING OFFICER ORTH:  All right.



          15             THE REPORTER:  Excuse me one second.  I'm



          16   having technical issues.



          17             Okay.  Thanks.  I don't know why that keeps



          18   happening.



          19             MS. DEVORE:  Before I share my screen, I'm



          20   going to be referring in this rebuttal and surrebuttal



          21   to the Park Service --



          22             THE REPORTER:  Excuse me one second.  Sorry



          23   about that.  It happened again.



          24             HEARING OFFICER ORTH:  Cheryl, you might want



          25   to turn off your video.
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           1             THE REPORTER:  No.  It's in my software.



           2             HEARING OFFICER ORTH:  Oh, okay.



           3             THE REPORTER:  Yeah.  Can we just take two



           4   minutes and let me restart it?



           5             HEARING OFFICER ORTH:  Certainly.



           6             THE REPORTER:  Thank you.  Sorry.



           7             (Proceedings in brief recess.)



           8             HEARING OFFICER ORTH:  Cheryl, are you back,



           9   or no?



          10             THE REPORTER:  Yes, I am.



          11             HEARING OFFICER ORTH:  You are.  Okay.



          12             So I was just responding to a question from



          13   Member Garcia about posthearing submittals.



          14             Let's see.  Mr. Rose, do you have something to



          15   offer?



          16             MR. ROSE:  Yes.  And that was in response to



          17   Board Member Garcia's comments.



          18             My -- while this can be raised in posthearing



          19   submittals, my understanding under the Board's rules is



          20   they can review your determination on admissibility of



          21   the evidence even before posthearing submittals are due,



          22   depending on if NMOGA intends to raise them directly to



          23   the Board.  So I -- I mean, given the nature of this,



          24   they may be raised even before we get to posthearing



          25   submittals.
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           1             So I wanted to make sure that the Board Member



           2   had a clear picture of this.  I don't know what advice



           3   the Board's counsel will give them as to how they should



           4   address this issue.  But I think that's something



           5   between the Board and its counsel.



           6             HEARING OFFICER ORTH:  I agree with you,



           7   Mr. Rose.



           8             Thank you, Member Garcia.



           9             Let's see here.



          10             Oh, I have a question from Member --



          11   Vice-Chair Trujillo Davis.  If you'd like to put it on



          12   the record, go ahead, Vice-Chair.



          13             VICE-CHAIR TRUJILLO DAVIS:  Yes.  I was just



          14   kind of following Member Garcia's question here.



          15             Do -- does the Board need to make a decision?



          16   Do we need to vote on a decision here?



          17             I'm just kind of curious about our -- our next



          18   steps.



          19             HEARING OFFICER ORTH:  So my suggestion would



          20   be to allow your counsel, who I believe has been on the



          21   platform for the entirety of the hearing, to consider



          22   this question and to advise the Board.  I'm not going to



          23   ask her to jump onto the discussion onto the record



          24   right -- right this second.  She may want to offer her



          25   counsel to you privately, which is certainly an option
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           1   for her.



           2             So when we next break, I will reach out to



           3   your counsel and come back with an answer, or she will



           4   come back with an answer, one way or another.



           5             VICE-CHAIR TRUJILLO DAVIS:  Okay.  Thank you



           6   very much.



           7             HEARING OFFICER ORTH:  Sure.



           8             MR. HISER:  I just wanted to reserve my



           9   ability to make a formal motion if appropriate.



          10             HEARING OFFICER ORTH:  All right.  Thank you



          11   very much, Mr. Hiser.



          12             Let's see.  Ms. Devore, we are back to you.



          13             If you would spell your name for the



          14   transcript, please, and then proceed with your



          15   statement.



          16             MS. DEVORE:  Okay.  So Lisa, standard



          17   spelling, and then Devore, D-E-V-as-in-Victor-O-R-E.



          18             And I was about to say before technical issues



          19   and logistical conversation that I will be referring to



          20   the National Park Service's exhibits from rebuttal, so



          21   Exhibits B, C, D and E, as well as our notice of



          22   rebuttal statement.  And I may also need to pull up some



          23   of the -- let's see.  It's the Department's Rebuttal



          24   Exhibit 23, just depending on the conversation and



          25   questions.
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           1             So with that, I am going to go ahead -- I'm



           2   going to formally introduce myself.  So I'm Lisa Devore



           3   with the National Park Service.  I am the Intermountain



           4   Region's air quality specialist.  The Intermountain



           5   Region spans from Texas to Montana.  So I manage the



           6   states within those regions for air quality issues.



           7             I have over 15 years of experience in the air



           8   quality -- in the air pollution control industry.  I



           9   came from the Department -- the Colorado Department of



          10   Public Health and Environment, where I worked on policy



          11   issues, rulemakings and engineering analyses.  So I held



          12   multiple positions with that department, including



          13   engineer, policy planner.



          14             I am a mother.  I have a bachelor of science



          15   in environmental engineering and a master of science in



          16   civil engineering from the University of Colorado at



          17   Boulder, and I hold my professional engineering license



          18   in the State of Colorado.



          19             I also worked on the recent rulemaking in



          20   Colorado for engines 1,000 horsepower and above.



          21             So with that, I'm going to share my screen.



          22             Can we all see -- it should say The data



          23   support the need for this rule?



          24             Anybody --



          25             VICE-CHAIR TRUJILLO DAVIS:  Yes.  We see it.
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           1             MS. DEVORE:  Okay.  I just want to make sure



           2   before I go ahead.  So I'm jumping in.



           3             So Mr. Vimont last Monday presented some of



           4   this presentation, and we are now continuing this for



           5   the engines part of this conversation for rebuttal and



           6   surrebuttal.



           7             So just going back to -- I'm just going to



           8   summarize this slide real quick, just to have everybody



           9   remember how we discussed Carlsbad Caverns and how the



          10   air quality at that park frequently exceeds the



          11   standards for ozone.



          12             The air quality there is actually on the order



          13   of cities like Santiago, Chile and Mexico City, Mexico.



          14   And I think those are some -- something that's important



          15   to note for all of us to remember when we're having



          16   these conversations about all these aspects of this



          17   rule, what's at stake here.



          18             So then the information presented highlights



          19   the need for both NOx and VOC reductions.  And at the



          20   time of the rebuttal, we had thought that the proposed



          21   engine and turbine standards were going to be what --



          22   like 1,000 horsepower and up for engines, and then --



          23   and there was only one category for that, and they were



          24   lower than what NMED came out with in their rebuttal



          25   statement.  So I'm going to talk a little bit about
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           1   that.  And that's why I may need to pull up their



           2   tables.



           3             And then the turbine standards also



           4   subsequently changed.  So the ones I'm going to show you



           5   here are the outdated, but I can still refer to it in



           6   surrebuttal where we're at now.



           7             So the ones that were proposed have been



           8   similar, and there's been a lot of conversation about



           9   the similarities and some of the dissimilarities of the



          10   standards in other states, including Texas and



          11   Pennsylvania.  There's also standards that are more



          12   stringent.  So we have standards in California that are



          13   more stringent.  Some of the standards in Texas are more



          14   stringent for nonattainment areas.



          15             I know we're treading a line here where we're



          16   trying to get -- you know, New Mexico is trying to get



          17   ahead of being nonattainment, but it's important to be



          18   thoughtful about, you know, coming back again and again



          19   and what kind of standards you may be looking at and



          20   what's also possible.



          21             So, you know, we have Colorado just to the



          22   north.  From a lot of the information from New Mexico,



          23   there is a lot of similarities between Colorado's recent



          24   rule and what's being proposed today.  However, there



          25   are a couple of stark differences.
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           1             All right.  So -- I don't know why I cannot



           2   get rid of this.  Okay.  There we go.



           3             So, you know, based on the example from



           4   Pennsylvania's requirement, I'm not going to really talk



           5   a lot about this, because we're in a different place



           6   now, but, you know, rich-burn engines is -- it's easier



           7   to control rich-burn engines than it is to control



           8   lean-burn engines.  I'll completely agree to that fact.



           9   And so, you know, some of the lower limits for the



          10   rich-burn engines are appropriate.



          11             One thing I would like to note, and kind of



          12   combining rebuttal and surrebuttal here, but we don't --



          13   I would strongly encourage New Mexico to come back and



          14   look at standards for engines lower than



          15   1,000 horsepower with the exception of the



          16   500 horsepower that remains on the books for the future.



          17   So I think at this point, you know, there's so much



          18   going on with this hearing, just sorting out some of the



          19   issues with the engines that are on the books for over



          20   1,000 horsepower, and we do not have any concerns with



          21   the 500 rich -- or 500 rich-burn.  It's really for more



          22   of the specific categories.



          23             So for lean-burns, we do assert that it's



          24   possible to control again under 1,000 horsepower, and we



          25   are not bringing a lot of this back up at this point.
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           1   We just want to reassert that New Mexico should go back



           2   and visit these in the future.  I would note that there



           3   were plans for Colorado to go back and visit smaller



           4   engines.  So I encourage New Mexico to keep an eye on



           5   that rulemaking whenever that occurs.  It should be



           6   fairly soon.



           7             And as far as turbines go, we're also not



           8   going to talk a lot about this today.  Unfortunately,



           9   the staff member that was more familiar with this topic



          10   is -- had surgery on Monday and can't be here, but we



          11   still encourage New Mexico to look at revisiting



          12   turbines in the future.



          13             Right now a lot of the limits are -- do --



          14   like as NMOGA -- as some of their exhibits, you know,



          15   they've been back and forth, but is New Mexico trying to



          16   just duplicate the requirements of Quad K, or are you



          17   trying to go further?  So I think that's important to



          18   think about.



          19             And some other notes that I want to make is



          20   that the removal -- and now I'm going to move to the



          21   table so we can -- we can look at that.  Zoom in a



          22   little bit.



          23             But -- so a couple of notes here is that -- so



          24   the removal of "or installed" -- so for these areas that



          25   are subject to this rule, this means that the engines
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           1   from other places can still be moved into these areas,



           2   and we'll be looking at -- they won't be subject to



           3   these rules.  And so I think it's that -- the removal of



           4   this language is a really key point.



           5             You know, in Colorado we've been working on



           6   this rule -- or on a similar rule, tried to be really



           7   thoughtful about relocation and engines not being moved



           8   around into these areas that have these ozone issues to



           9   become dumping grounds for old engines.  And those can



          10   come from out of state, or they can come from other



          11   areas in New Mexico and then be subject to this rule.



          12   So I think that's really something that we feel strongly



          13   should be pulled back into the rule and not be removed.



          14             And then the second point I'd like to make is



          15   that this 2 grams per horsepower-hour here for



          16   four-stroke lean-burn engines -- so in Colorado the



          17   standard for all lean-burn engines is 1.2 grams per



          18   horsepower-hour, and so I think that should be the



          19   ceiling.  And right now this number is higher.  We don't



          20   have any opinion on the carbon monoxide standard or



          21   the -- the VOC standard.



          22             So those are -- those match this -- this table



          23   doesn't match Colorado, but some of the proposed numbers



          24   match Colorado.  So the 2 grams per horsepower-hour for



          25   CO matches Colorado.  You have to have a balance between
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           1   NOx and CO.  So I will admit that I think that's



           2   appropriate, just because we're really trying to get at



           3   NOx here.



           4             And there does need to be a limit on CO so the



           5   operators are applying their controls properly and we're



           6   not seeing levels of CO shift into high realms, but at



           7   the same time we don't want it so low that it's not --



           8   it's not technically feasible for operators to work



           9   their controls properly.



          10             So those are the comments that I had.  And



          11   with that -- let me see -- let me make sure I didn't



          12   miss anything here.



          13             You know, I just want to really re-emphasize



          14   that we think it's really important those couple of



          15   things be strongly reconsidered in the final rule by the



          16   Board.  So again the addition -- "installed" needs to



          17   come back, and it actually applies for engines and for



          18   turbines in this case.  So, you know, if it isn't taken



          19   out, then -- sorry.  If it isn't added back in, then you



          20   can move those type of equipment into these areas and



          21   they won't be subject to the rule.  So I think that's a



          22   really important aspect to think about.



          23             We just want to also point out that the



          24   modeling was -- originally assumed, you know, much



          25   greater reductions, and, you know, the revised standard
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           1   is much lower.  And we need to reduce both pollutants,



           2   so NOx and VOCs, if we want to see is the ozone levels



           3   also be reduced in Carlsbad and in other areas of New



           4   Mexico that are close to the ozone standards.



           5             So with that, I will take questions.



           6             And I will stop sharing my screen if I can



           7   figure out what's going on here.



           8             HEARING OFFICER ORTH:  Thank you, Ms. Devore.



           9             If you are a party, counsel and have questions



          10   of Ms. Devore, please turn on your camera.



          11             I see Mr. Rose.



          12             Mr. Rose?



          13             MR. ROSE:  Again, yes, Madam Hearing Officer.



          14   I just need some clarification from Ms. Devore, if



          15   that's possible.



          16                       CROSS-EXAMINATION



          17   BY MR. ROSE:



          18        Q.   My understanding is you are testifying on



          19   behalf of the Park Service; is that correct?



          20        A.   Yes.  The National Park Service.



          21        Q.   And I'm just wondering since I didn't see an



          22   attorney enter an appearance in this matter on behalf of



          23   the Park Service, has your testimony been vetted with



          24   management of the Park Service before it's been offered,



          25   and does it represent the official position of the Park
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           1   Service?



           2        A.   We did report out that we would be testifying



           3   in this hearing to National Park Service management.



           4   Yes.  And we have -- we have coordinated with -- so for



           5   the Park Service we don't call them lawyers per se.



           6   They're solicitors that help with the Department of the



           7   Interior, and we have coordinated with them, as well.



           8        Q.   Okay.  And they have an office in Albuquerque



           9   so -- and there are solicitors here.  I was just curious



          10   as to -- as to whether it was your testimony or had been



          11   vetted from -- through management and been approved as



          12   the official position of the Park Service.



          13             I have no further questions.



          14             HEARING OFFICER ORTH:  All right.  Thank you.



          15             I see Mr. Swift.



          16             Mr. Swift?



          17             MR. SWIFT:  Thank you, Madam Hearing Officer.



          18                       CROSS-EXAMINATION



          19   BY MR. SWIFT:



          20        Q.   Ms. Devore, my name is Whit Swift.  I am



          21   counsel for the Gas Compressor Association.



          22             And I just had one again at least starting off



          23   more clarifying.



          24             You discussed that -- and in your Exhibit B



          25   you had included some recommended standards for those
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           1   smaller size category engines, that is generally under



           2   1,000 horsepower, but then in your discussion in your



           3   testimony that you've just given us, you've represented



           4   those as -- as, I guess, things that you want New Mexico



           5   to consider in a future proceeding, but you're not



           6   necessarily recommending them as part of this particular



           7   rulemaking; is that correct?



           8        A.   Yes.  So we have changed our position on that



           9   fact.



          10        Q.   Okay.  All right.  Well, with that



          11   clarification, I did have some questions for you about



          12   those smaller engine source -- or size categories, but I



          13   will not -- in the interest of keeping you -- keeping



          14   things moving along, I won't drag you through them, and



          15   I'll keep things moving here with the hearing.



          16             Thank you very much for your testimony.



          17             HEARING OFFICER ORTH:  Thank you.



          18             Mr. Hiser?



          19             MR. HISER:  Yes.



          20                       CROSS-EXAMINATION



          21   BY MR. HISER:



          22        Q.   Thank you, Ms. Devore.



          23             I'm Eric Hiser, and I represent the New Mexico



          24   Oil and Gas Association.



          25             Appreciate your appearing here today.  I know
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           1   that folks from the Park Service are quite busy.



           2             You expressed some concern about the



           3   installation -- "or installed" and how that was removed



           4   from, I believe, Table 1 and Table 2 and a concern that



           5   that might allow other turbines or engines to be brought



           6   into an area and not be subject to the rules; is that



           7   correct.



           8        A.   Yes.



           9        Q.   And wouldn't those units still regardless of



          10   where they were first installed -- still have a



          11   construction or reconstruction date on them?



          12        A.   They would.  But -- if so they're brought in



          13   from out of state, then it becomes more difficult for



          14   the state to figure out if they're going to be subject



          15   to the rule or not.



          16        Q.   Yes.



          17             But isn't it the obligation of the owner or



          18   operator of that unit to provide that information to the



          19   state as part of its either permitting or notice



          20   provisions?



          21        A.   It would be.



          22        Q.   Okay.  Thank you.



          23             But if that date is available, then that



          24   would -- that would answer your concern about making



          25   sure that they were appropriate classified as between
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           1   Tables 1 and 2, would it not?



           2        A.   But -- I think, yeah.



           3             MR. HISER:  Thank you.



           4             I don't have any other questions.  Appreciate



           5   it.



           6             HEARING OFFICER ORTH:  Okay.  Thank you.



           7             I think I saw Mr. Baake briefly.



           8             Are there any other questions from -- oh,



           9   there you are, Mr. Baake.



          10             MR. BAAKE:  Yes.



          11             HEARING OFFICER ORTH:  Go ahead.



          12             MR. BAAKE:  I just had two brief questions.



          13             If I could have sharing privileges.



          14                       CROSS-EXAMINATION



          15   BY MR. BAAKE:



          16        Q.   Let's see.  I just wanted to look at the



          17   Colorado language.  Let's see if it works.



          18             I don't know if that's -- is this -- can you



          19   see the Colorado language there?



          20        A.   Yes.



          21        Q.   So I appreciate your testimony, Ms. Devore.  I



          22   just wanted to make sure I understood two things.



          23             You mentioned you worked on this Colorado



          24   rule, right?



          25        A.   Yes.

�



                                                                    2403





           1        Q.   That was last year?



           2        A.   Last year.  It was really three years long,



           3   but yes.  We ended up in rulemaking last year.



           4             (Simultaneous discussion.)



           5        Q.   And I wanted to ask first about this issue



           6   about the installation date.  So -- and I'm not familiar



           7   with the rule.  I didn't work on it.



           8             But as I -- it seems to me that Colorado does



           9   make it based on the installation data that it --



          10   you're -- that a newly installed engine is considered



          11   subject to the standards; is that correct?



          12        A.   Yes.



          13        Q.   So they use the word "placed in service."  So



          14   it -- in service date.  Okay.  So I think that's



          15   helpful.



          16             And the second, I just wanted to make sure I



          17   understood, too.



          18             So with this -- these four-stroke lean-burn



          19   engines, I think that I understood you to say that New



          20   Mexico had proposed a standard of 2 grams



          21   horsepower-hour; is that correct?



          22        A.   For the class size, yes.  For one of the class



          23   sizes, um-hum.



          24        Q.   And Colorado has it at 1.2?



          25        A.   I feel like that should be the ceiling, if not
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           1   lower, especially when --



           2        Q.   Okay.



           3        A.   -- a need to have a -- you know, room for



           4   Alternative Compliance Plans, which is the case for both



           5   Colorado and New Mexico's rules.



           6        Q.   Okay.  That's -- that's very helpful.  So we



           7   should probably be taking a look at what they did in



           8   Colorado.



           9             All right.  Thank you so much, Ms. Devore.



          10             MR. ROSE:  Madam Hearing Officer, I just --



          11             HEARING OFFICER ORTH:  Yes, Mr. Rose.



          12             MR. ROSE:  Is the exhibit that Mr. Baake



          13   showed her -- is that in the record somewhere?



          14             MS. DEVORE:  That's one of New Mexico's



          15   exhibits.



          16             MR. ROSE:  Okay.



          17             MS. DEVORE:  Look at their list to see --



          18             (Simultaneous discussion.)



          19             MR. ROSE:  -- record is clear what we're



          20   referring to here.



          21             (Simultaneous discussion.)



          22             MR. BAAKE:  I just pulled this up.  This is



          23   the --



          24             THE REPORTER:  Excuse me.  One at a time,



          25   please.
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           1             HEARING OFFICER ORTH:  One at a time.



           2             MR. ROSE:  The Hearing -- the court reporter



           3   is -- seems to be having problems discerning who is



           4   saying what to whom.



           5             So that was the only question, is to where in



           6   the record is it so that the record is clear what you're



           7   talking about, because the written transcript only



           8   refers to the screen, and the Board won't have in front



           9   of them what you're referring to.



          10             MR. BAAKE:  Yeah.  Thank you, Mr. Rose.



          11   That's a -- that's a good point for the record.



          12             So I had -- I had just pulled up the 5



          13   Colorado Code Regulations Section 1001-9EI.  I pulled it



          14   up online, but I think that it's -- I don't think



          15   there's any dispute that that's what the regulation is.



          16             MR. ROSE:  And I assume that's Reg 7 or --



          17   it's referred to, I think, throughout the hearing as



          18   Colorado Reg 7?  Is that what -- or is this another



          19   Colorado reg?



          20             MS. DEVORE:  It's Reg 7.



          21             MR. ROSE:  Okay.



          22             That's all I needed.  Thank you.



          23             MR. BAAKE:  And I just put the code section in



          24   the -- in the chat if any -- thank you.



          25             HEARING OFFICER ORTH:  Mr. Baake, I'm sorry.
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           1   Chat is only enabled to the host.



           2             If you would, I'll read it.  It's 5 Colorado



           3   Code Regs Section 1001-9-E- -- I imagine that's an I.



           4             (Simultaneous discussion.)



           5             HEARING OFFICER ORTH:  Oh, it's a --



           6             MR. ROSE:  Madam Hearing Officer, the chat's



           7   been enabled for everyone.  So we can all see it.



           8             HEARING OFFICER ORTH:  Okay.  Great.  Thank



           9   you.



          10             Anything further from any counsel or parties?



          11             No?



          12             I'm going to turn to questions from the Board.



          13             While I'm doing that, if you're on the



          14   platform as an attendee and would have a question,



          15   please reach out in the chat.



          16                          EXAMINATION



          17   BY THE BOARD:



          18             HEARING OFFICER ORTH:  Madam Chair, do you



          19   have questions of Ms. Devore?



          20             CHAIR SUINA:  Yes.  Thank you, Madam Hearing



          21   Officer.  I just have a few follow-up for Ms. Devore.



          22             Thank you again for your testimony,



          23   Ms. Devore.  Appreciate it.



          24             How many national parks are also in Colorado?



          25             MS. DEVORE:  There are four national parks in
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           1   Colorado.



           2             CHAIR SUINA:  And can you just tell -- share



           3   with us the general location of those parks?  Like is it



           4   in the north?  South?



           5             MS. DEVORE:  So there's Rocky Mountain



           6   National Park, which is just to the northwest of Denver.



           7   And then there's Black Canyon of the Gunnison, which is



           8   just to the southeast -- southeast of Grand Junction, in



           9   the middle of the state.  And then there's the Great



          10   Sand Dunes National Park and Preserve, which is just to



          11   the west of Pueblo, so it's into -- into like kind of



          12   southwest -- south -- mid-portion of the state.  And



          13   then Mesa Verde, which has actually been discussed a few



          14   times in this rulemaking, which is in the southwest



          15   portion of Colorado, on the border of New Mexico.



          16             CHAIR SUINA:  Thank you for that, Ms. Devore.



          17   And I just ask that so I can get an idea as to where the



          18   general location of the parks are in Colorado.



          19             So in the Colorado rulemaking, did the



          20   National Park Service also have similar stances as, I



          21   think, Mr. Rose had mentioned from the National Park



          22   Service perspective regarding more stringent or stricter



          23   rules for Colorado?



          24             MS. DEVORE:  So the National Park Service



          25   participated in the stakeholder process for Colorado's
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           1   engine rulemaking.  They ultimately did not file to be a



           2   party, I think because of some of the differences in the



           3   language and the way that that rule was approached.



           4   There were similar comments about lower standards for



           5   future rulemakings.  So Colorado at the time, the way



           6   things work is the engines with lower horsepower weren't



           7   considered as part of the scope of that rulemaking.



           8             So if something's not part of the scope -- and



           9   other parties did this, too, where, oh, we have comments



          10   about this, and it's like, well, we're only looking at



          11   this scope, and so we've -- Colorado at the time said,



          12   okay, we'll think about that for the future.  So it's



          13   similar to what I echoed today for New Mexico.



          14             CHAIR SUINA:  Thank you for that, Ms. Devore,



          15   that clarification.



          16             So in some of the national parks in Colorado,



          17   are there similar concerns in terms of air quality



          18   because of oil and gas activities, as well?



          19             MS. DEVORE:  So for Rocky Mountain National



          20   Park -- and then I should also mention there are two



          21   national monuments in Colorado.  I apologize, I didn't



          22   say that a little earlier here, the monuments and the



          23   park.



          24             So Dinosaur National Monument is in the



          25   northwest corner of Colorado, and they're very close to
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           1   a large oil and gas basin, as well.  And the Colorado



           2   National Monument, which is pretty much in Grand



           3   Junction, also faces some similar challenges.  So we are



           4   seeing -- and Mesa Verde is impact -- is impacted by oil



           5   and gas from that -- from the basin next to it, as well.



           6             So we are facing a lot of these dilemmas,



           7   albeit on different scales, but we do see them in other



           8   parks in Colorado.



           9             CHAIR SUINA:  Okay.  Thank you.



          10             And then so just in terms of the National



          11   Park's position on this, as Mr. Rose mentioned earlier,



          12   is -- so as -- as ongoing activities or, I guess,



          13   initiatives for the National Park Service, is there



          14   going to be additional -- and maybe -- that's maybe too



          15   far broad, but let me -- let me rephrase that.



          16             As Carlsbad Cavern is -- I think was a part of



          17   a lot of the testimony earlier on, but, as well, I think



          18   you referred to it in your testimony this morning as the



          19   national park, that you've been -- you -- the National



          20   Park Service has some additional data on -- do you



          21   foresee that this rule would help the National Park



          22   Service's air quality within the Carlsbad area, Carlsbad



          23   Caverns area?



          24             MS. DEVORE:  All -- all pollution reductions



          25   for NOx and VOCs will improve -- will improve ozone.  You
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           1   know, I think that more needs to be done.  You know,



           2   there's like a lot of different source sectors that need



           3   to be examined.  But oil and gas is a part of that pie,



           4   and it will improve ozone if this rule is --



           5             CHAIR SUINA:  Okay.



           6             MS. DEVORE:  -- comes into effect.



           7             CHAIR SUINA:  Okay.  Thank you, Ms. Devore.



           8   That's all I have for now.



           9             HEARING OFFICER ORTH:  Thank you.



          10             Vice-Chair Trujillo Davis?



          11             VICE-CHAIR TRUJILLO DAVIS:  Yes.  I only have



          12   a couple questions.



          13             Thank you, Ms. Devore, for taking time to chat



          14   with us today.



          15             Is there a park-specific -- or National



          16   Park-specific initiative to reduce ozone in all national



          17   parks?



          18             MS. DEVORE:  Not a specific initiative, but



          19   the Air Resources Division of the National Park Service



          20   works on air quality issues for the Park Service, and



          21   that division, which is a national office that I work



          22   with, believes that ozone and -- you know, so working on



          23   air quality issues that impact our parks is a priority



          24   for that division.



          25             VICE-CHAIR TRUJILLO DAVIS:  So outside of
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           1   participating in rulemaking in various states, what



           2   other activities has the National Park taken up to



           3   reduce ozone in their parks?



           4             MS. DEVORE:  So one example would be for Rocky



           5   Mountain National Park, and actually there is a lot of



           6   parks throughout the nation.  I just couldn't speak to



           7   those as specifically.  But the Park Service has worked



           8   hard to do things like Clean Air Fleets, and there



           9   are -- a lot of parks have Green Teams to reduce impacts



          10   from within the parks on ozone and for -- you know,



          11   off -- like we've heard a lot during this hearing, so



          12   air pollution spans oftentimes multiple issues, you



          13   know.  So you may see like greenhouse gas reductions and



          14   also improve ozone.



          15             In Rocky Mountain National Park we have issues



          16   with nitrogen deposition which comes from ammonia and



          17   from nitrogen oxides.  So we try to look at that



          18   holistically.



          19             And then parks oftentimes -- our larger parks



          20   undergo the green opportunities to reduce their impacts



          21   to said issues such as ozone.



          22             VICE-CHAIR TRUJILLO DAVIS:  So would you say



          23   that participating in rulemaking is probably one of your



          24   biggest initiatives to reduce ozone?



          25             MS. DEVORE:  I think it -- yes, because
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           1   oftentimes, you know, the parks don't -- aren't the



           2   significant contributors to the ozone or whatever issue



           3   may be impacting that park.  So we try to participate in



           4   hearings.



           5             Another example would be for regional haze,



           6   where we are participating across the US, that's



           7   stipulated in that rule for, you know, states when



           8   they're working on their plans about which sources



           9   contribute to regional haze, which is basically



          10   visibility at the parks.



          11             VICE-CHAIR TRUJILLO DAVIS:  Okay.



          12             And the National Park Service is part of the



          13   Department of Interior; is that correct?



          14             MS. DEVORE:  (Nods head.)



          15             VICE-CHAIR TRUJILLO DAVIS:  And BLM is also



          16   part of that, as well?



          17             MS. DEVORE:  (Nods head.)



          18             VICE-CHAIR TRUJILLO DAVIS:  Okay.  I just



          19   want -- was trying to understand that structure.



          20             So thank you.  I don't have any more



          21   questions.



          22             MS. DEVORE:  Okay.  No problem.  Thank you.



          23             HEARING OFFICER ORTH:  Thank you.



          24             Member Cates?



          25             Member Bitzer?
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           1             MEMBER BITZER:  Yeah.



           2             Thank you for your testimony.



           3             I think it was counsel, Mr. Rose, who had



           4   asked if your presentation was the official position of



           5   the Park Service.



           6             And was that a yes answer, that you gave?



           7             MS. DEVORE:  Yes.



           8             MEMBER BITZER:  That's all I have.  Thank you.



           9             MS. DEVORE:  Okay.  Thank you.



          10             HEARING OFFICER ORTH:  Okay.  Thank you.



          11             Member Garcia?



          12             MEMBER GARCIA:  Yes.  Thank you.



          13             And thank you for being with us today,



          14   Ms. Devore.



          15             You made a statement in the very beginning



          16   which really struck me, and I want to make sure I got it



          17   correctly.



          18             Did I hear you say that the air quality around



          19   Carlsbad National Caverns was on the order of the air



          20   quality in Santiago, Chile and Mexico City?  Did I hear



          21   that correctly?



          22             MS. DEVORE:  Yes.



          23             MEMBER GARCIA:  Wow.  I travel to Mexico City



          24   fairly often, and it's pretty horrible.  So --



          25             MS. DEVORE:  Yeah.

�



                                                                    2414





           1             MEMBER GARCIA:  -- that's -- that's quite a



           2   statement.



           3             Do you mean in terms of a particular



           4   constituent or just general smog?



           5             MS. DEVORE:  So in terms of ozone.  So we're



           6   seeing the frequency of the elevated ozone levels in



           7   Carlsbad.  It's -- it's bad as those other two cities



           8   that you just mentioned, in terms of like -- in VOC



           9   levels.



          10             MEMBER GARCIA:  Thank you.



          11             MS. DEVORE:  Um-hum.



          12             HEARING OFFICER ORTH:  Member Honker?



          13             MEMBER HONKER:  Thanks for your testimony,



          14   Ms. Devore.



          15             I have no questions.



          16             HEARING OFFICER ORTH:  All right.  Thank you.



          17             Ms. Devore, is there anything else at all you



          18   would add based on the questions you've been asked by



          19   the parties and the Board?



          20             MS. DEVORE:  I think the only other thing I'd



          21   add is that the -- so the counselor -- Board Member



          22   Davis' question about how the Park Service participates.



          23   I did neglect to mention that we also participate in



          24   what's called Prevention of Significant Deterioration



          25   reviews.  So that's when large facilities are built
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           1   within a certain distance from national parks.  We do



           2   weigh in on those permitting processes.



           3             So -- and then we also work on what's called



           4   National Environmental Protection -- or Policy Act, so



           5   when we see activities within a certain distance of



           6   national parks.  And this can range from oil and gas



           7   leases to mining leases, are a couple of examples.



           8   That -- that rule is very broad.  For example, there's a



           9   highway near one of our parks in Arizona, and we give



          10   input on to -- into those processes, as well.



          11             Just for additional context from other things



          12   that we work on with air quality priorities.



          13             HEARING OFFICER ORTH:  Thank you.



          14             Vice-Chair Trujillo Davis, anything further



          15   based on that?



          16             VICE-CHAIR TRUJILLO DAVIS:  No.



          17             Thank you for the additional information.



          18             HEARING OFFICER ORTH:  Thank you.



          19             Thank you very much, Ms. Devore.



          20             So let's see.  The two parties I remember with



          21   rebuttal or surrebuttal to the National Park Service was



          22   the Department and NMOGA.



          23             I will certainly give you the choice,



          24   Mr. Hiser and Ms. Katz, to do this later, if you'd like



          25   to leap into LDAR sooner rather than later, or you can
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           1   do it now.



           2             MR. HISER:  I don't think that we have very



           3   much time, Madam Hearing Officer, on this.  I don't know



           4   about Ms. Katz.



           5             HEARING OFFICER ORTH:  Okay.



           6             Ms. Katz?  Let's see.



           7             MS. KATZ:  I -- I believe our presentation



           8   would be very short on this topic.



           9             HEARING OFFICER ORTH:  Okay.  So we can



          10   certainly go ahead and do that.



          11             Mr. Rose, I see you on screen.



          12             MR. ROSE:  Yes.  We had rebuttal testimony in



          13   response to the Park Service, as well.  We've reviewed



          14   that and are withdrawing some of that rebuttal



          15   testimony, which we'll have revised, and that's



          16   Mr. Blewitt's rebuttal testimony, addressed the Park



          17   Service proposal, and we'll be filing revised rebuttal



          18   testimony withdrawing some of his comments on the Park



          19   Service proposal.  Hopefully if we get a break, doing it



          20   during the break here today.



          21             HEARING OFFICER ORTH:  All right.  Thank you



          22   for that.



          23             So do I take it, Ms. Katz, that you'd like to



          24   do that rebuttal now?



          25             MR. BAAKE:  Madam --
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           1             MS. KATZ:  Yes.  We can --



           2             HEARING OFFICER ORTH:  I'm sorry.



           3             (Simultaneous discussion.)



           4             MR. BAAKE:  Yes.  This is David Baake.



           5             I wanted to flag.  I believe we had mentioned



           6   that we did want to put on a -- I guess it's a



           7   surrebuttal witness to the changes that were made in



           8   rebuttal version of the NMED.  The reason -- it's not



           9   going to take very long, but our witness is not



          10   available today.  He would need to -- it's Dr. Daniel



          11   Orozco, I believe you had mentioned.  And he would



          12   testify tomorrow.



          13             HEARING OFFICER ORTH:  That's fine.  That's



          14   fine.  I'll make a note to loop back to Mr. Orozco.



          15             So, Ms. Katz --



          16             (Simultaneous discussion.)



          17             MR. HISER:  -- did come, Madam Hearing



          18   Officer, we prefer to wait until it's all over so that



          19   we can respond to it.



          20             HEARING OFFICER ORTH:  All right.  Thank you.



          21             Ms. Katz?



          22             MS. KATZ:  I guess that's probably -- yeah.



          23   We should probably wait, as well, then.



          24             HEARING OFFICER ORTH:  All right.  Great.



          25             So let me see if Ms. Soloria would like to
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           1   join us for a discussion and let us know how she would



           2   prefer to advise the Board.



           3             Ms. Soloria, I see you on the screen.



           4             MS. SOLORIA:  Hi.  Good morning, Madam Hearing



           5   Officer and Board Members.



           6             As Madam Hearing Officer mentioned earlier,



           7   I -- while I have not been on screen, I have been here



           8   present throughout the proceedings, and I did appreciate



           9   the Board's inquiry about how we were going to handle



          10   her recent ruling regarding potentially -- well,



          11   exclude -- her ruling was to exclude certain evidence



          12   proffered by NMOGA on surrebuttal on the basis of unfair



          13   surprise to the other parties.



          14             My advice at present, to avoid essentially



          15   derailing the presentation of testimony for a mini



          16   hearing on the legal propriety of that exclusion, was to



          17   proceed as the Hearing Officer suggested, where the



          18   NMOGA would proffer on the record what has a rule --



          19   been ruled to be excluded.  So all of that is going to



          20   go onto the record with essentially the caveat that it's



          21   not admissible at this point.



          22             I think while it was suggested that you all



          23   take up the legal argument about the exclusion now, I



          24   just -- I just don't think that's practical --



          25   practicable at this point.  I think that's more
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           1   appropriately reserved for the parties to brief



           2   posthearing, and you would essentially take up the



           3   reconsideration of the motion that was ruled upon at the



           4   top of your deliberations.



           5             So when you meet to deliberate, you will



           6   consider -- reconsider the Hearing Officer's ruling on



           7   that motion.  You can uphold it, you can reverse it.  In



           8   the event that you reverse it and decide that NMOGA's



           9   proffered surrebuttal should have been admitted, you can



          10   consider it in your deliberations.



          11             And the rules also permit you to reopen the



          12   record if you decide, hey, we're going to let this



          13   evidence in, but we want to give the Department and



          14   other parties a chance to then reply, to respond to



          15   that.



          16             But that is -- these are all considerations



          17   that you can discuss freely during deliberations.  I



          18   just don't think it's practicable at this time, and I



          19   think you should have the benefit of sitting with the



          20   proffered evidence and the arguments that the parties



          21   would present in their posthearing filings.



          22             Does anyone have any questions for me?



          23             CHAIR SUINA:  This is madam -- this is Phoebe.



          24             Thank you, Ms. Soloria, for that



          25   clarification.  I think that helps us all figure out how
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           1   we move forward on this.



           2             And I see every -- other Board Members shaking



           3   their head yeah.  Okay.  Sounds good.



           4             Thank you so much.



           5             MS. SOLORIA:  And the other is -- this is more



           6   of a suggestion to the Hearing Officer and the parties,



           7   is that we -- if the Hearing Officer is agreeable, that



           8   we take a short break so that the counsel can specify



           9   what is being proffered and what is being -- essentially



          10   have a list of what's being proffered based on the



          11   Hearing Officer's order, because I don't think that was



          12   clear during the earlier colloquy, and that would -- it



          13   would just be more efficient for counsel to do that



          14   before Mr. Smitherman is put on.



          15             CHAIR SUINA:  Thank you, Ms. Soloria.  I think



          16   I also support that, because it did sound like there was



          17   some difference -- or confusion, if you will.  And also,



          18   I think that would be helpful prior to Mr. Smitherman



          19   coming on, just that clarification.



          20             I'm looking to the other Board Members, if you



          21   have any comments on that, as well.



          22             Sounds good.



          23             VICE-CHAIR TRUJILLO DAVIS:  I support that.



          24             MEMBER HONKER:  Me, too.



          25             HEARING OFFICER ORTH:  All right.  So it --
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           1             MR. HISER:  Hearing Officer, this is Eric



           2   Hiser for NMOGA.



           3             We will work, obviously, within the direction



           4   of the Board and that you have provided, and -- but I



           5   think that it would be appropriate to move



           6   Mr. Smitherman back, because we, obviously, need to now



           7   develop, you know, a proffer, as well as try to



           8   participate in the hearing.  But I do remind you that



           9   he's not available tomorrow.



          10             HEARING OFFICER ORTH:  Okay.  Thank you.



          11             CHAIR SUINA:  Madam Hearing Officer?  This



          12   is --



          13             HEARING OFFICER ORTH:  Yes.



          14             CHAIR SUINA:  -- Madam Chair.



          15             And thank you for that, Mr. Hiser.  I think --



          16   and I appreciate that -- that information just so that



          17   we know the constraints and -- of Mr. Smitherman's



          18   availability, and I think we're all just trying to



          19   navigate this and trying to make sure that we're --



          20   we're inclusive as -- as appropriate.  Thank you again



          21   for working with us.



          22             HEARING OFFICER ORTH:  All right.  Thank you.



          23             So let me ask if this would be a good time for



          24   a break or whether it's preferable to hear from the



          25   Department for a little bit before breaking.
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           1             Ms. Katz?



           2             MS. KATZ:  I guess I would leave that up to



           3   everybody else and the court reporter.



           4             THE REPORTER:  Yes.  We've been going for



           5   almost two hours so I would like a break.



           6             HEARING OFFICER ORTH:  We -- that's right.



           7   That's right.  We did get on at 8:30, didn't we?



           8             All right.  Let's take a longish break, then,



           9   so that counsel can consider the slides, for example.



          10   Let's come back at 10:45, and we'll start with the



          11   Department.



          12             (Proceedings in recess from 10:23 a.m. to



          13             10:46 a.m.



          14             HEARING OFFICER ORTH:  Let's come back from



          15   the break, please.



          16             We're back after a break.



          17             Mr. Rose, I see you on screen.



          18             MR. ROSE:  Two things.



          19             One, and I think I alluded to this earlier, if



          20   you were looking to limit the chat function to talk to



          21   you, it doesn't.  Right now it's for everybody, and I



          22   think some -- I mean, in the past it's been just to



          23   communicate with you.  So if you wanted to do that,



          24   you're going to have to make some changes.



          25             And then secondly, I didn't know if this was
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           1   the proper time to talk about the discussion we had --



           2   that you had this morning on my objections to



           3   admissibility of certain evidence.



           4             I think what -- just to be clear, our position



           5   was -- is to allow basically you can admit the evidence



           6   subject to objection, and we'll raise it probably with



           7   the Board in the same manner that the Board's counsel



           8   talked about, the NMOGA exclusions, but rather than



           9   tying it up and arguing a motion, we thought rather just



          10   admit it subject to objection, and then we'll raise it



          11   in our posthearing submittals with the Board.



          12             HEARING OFFICER ORTH:  Okay.  Thank you for



          13   that, Mr. Rose.



          14             I -- I'm happy to proceed as you've suggested,



          15   and was reminded of the agreement amongst -- amongst the



          16   parties about that objection.  And what I was just



          17   trying to do this morning was wrap up something I



          18   thought was a loose end and be transparent about my



          19   intentions.



          20             I see Ms. Fox.



          21             MS. FOX:  Thank you, Madam Hearing Officer.



          22             I think Mr. Rose and I are crossing wires,



          23   because I thought that what we had more recently agreed



          24   to was that we would argue the objections and get that



          25   over with at this time so that our evidence, if you were
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           1   to rule on the objection, would come in not subject to



           2   the objection, and so that we would not have to brief



           3   the issue posthearing.



           4             Our resources are limited, and since, Madam



           5   Hearing Officer, you've already indicated your



           6   feelings -- your thinking on the objections, we would



           7   like to go forward with argument on that and -- and get



           8   it out of the way.  One less thing for us to have to



           9   deal with.



          10             MR. ROSE:  And, Madam Hearing Officer, I think



          11   we avoided the argument.  We intend to raise it in our



          12   closed hearing -- close -- our -- blah -- closing



          13   argument anyway.  So the issue will be, you know -- as I



          14   think because it goes to the admissibility and the



          15   Board's consideration of the evidence, we'll be arguing



          16   whether the evidence is relevant in our posthearing



          17   submittals in any event.



          18             And so I thought the discussion was -- and



          19   you're right.  I think Ms. Fox is right.  We seem to



          20   have crossed -- talked past each other on this.  But



          21   what we were trying to do is avoid the argument here,



          22   and then, because we're going to have it again



          23   regardless, if the Hearing Officer's -- rather than just



          24   take the evidence, make sure we don't get wound up in --



          25   it will be a continuing objection even if it's
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           1   overruled.



           2             And so I thought it might be more appropriate



           3   to take the evidence and then allow us to argue in



           4   close -- in our closing argument whether or not the



           5   Board should consider it, mainly because we intend to



           6   make that argument to the Board in any event.  So I



           7   don't think we save anything by arguing it now, and, in



           8   fact, I think we -- we'll end up sort of lengthening the



           9   process, not necessarily preserving limited resources



          10   here.



          11             So that was -- that was my intent, was to



          12   avoid the argument on admissibility here and just do it



          13   with counsel later, in the closing argument.



          14             HEARING OFFICER ORTH:  All right.



          15             Ms. Fox, anything further?



          16             MS. FOX:  I'm sorry?  Pardon me?



          17             HEARING OFFICER ORTH:  I'm sorry.



          18             Anything further?



          19             MS. FOX:  No, Madam Hearing Officer.  At this



          20   point we would just like the objection dealt with as any



          21   other objection is to the admissibility introduction of



          22   evidence and argue it, and we'd like to see our -- all



          23   that evidence admitted.



          24             HEARING OFFICER ORTH:  Right.



          25             MS. FOX:  So we would like -- we would like to
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           1   argue it, although I don't know if, you know, given what



           2   you said this morning, I'm not sure you need to



           3   entertain much argument.  But we would like our evidence



           4   admitted.



           5             HEARING OFFICER ORTH:  All right.



           6             Ms. Katz, any thoughts?



           7             MS. KATZ:  I just would like to register that



           8   anything that would make things move more quickly I



           9   think would be better.  So I would be in favor of



          10   briefing that issue and admitting the evidence subject



          11   to the briefing.



          12             HEARING OFFICER ORTH:  Okay.



          13             So, Mr. Rose, what if we were to set aside



          14   some time so that I could develop a recommendation to



          15   the Board.  I understand you're going to brief it



          16   regardless.  And yet what I have is my understanding of



          17   the record, my understanding of the testimony we've



          18   already had, my impression that the Board will not be



          19   confused by the references to -- to methane.



          20             But at least hearing whatever you'd like to



          21   develop on the way to the close of the hearing, I could



          22   address that in my recommendation to the Board.



          23             I'm happy to find a time other than again when



          24   we have this prize Board time to -- to put that on the



          25   record.  We could do it at the end of -- at the end of
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           1   the day, on a lunch break.  Let's think about a good



           2   time to -- to do that.



           3             MR. ROSE:  Madam Hearing Officer, that's fine.



           4   I was just trying to avoid going through that exercise



           5   and making sure that, you know, the Board had the



           6   evidence, and then we could decide -- we could argue to



           7   them.  And I think they're capable of deciding whether



           8   to consider it or not consider it.  I don't think it's



           9   going to taint the Board's deliberations.  So that was



          10   my thought, was to avoid an argument here in order to



          11   expedite the process, but I'm open to either way.



          12             HEARING OFFICER ORTH:  All right.  Let's just



          13   think about a good time to do it so we're not using



          14   premium Board time.



          15             If I understand, we're going from here to the



          16   Department's LDAR presentation.



          17             MS. KATZ:  Yes.  Thank you, Madam Hearing



          18   Officer.



          19             Good morning, Madam Chair and Members of the



          20   Board.



          21             I'm -- the Department calls Liz Bisbey-Kuehn



          22   and Brian Palmer.



          23



          24



          25
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           1           ELIZABETH BISBEY-KUEHN and BRIAN PALMER.



           2                 (Relating to Topic Order 27)



           3        having been first duly sworn or affirmed, were



           4        examined and testified as follows:



           5                      DIRECT EXAMINATION



           6   BY MS. KATZ:



           7             MS. KATZ:  For the Board, this testimony



           8   pertains to Section 20.2.50.116, equipment leaks and



           9   fugitive emissions.  The testimony appears in NMED



          10   Exhibit 32, at page -- beginning at page 79 and NMED



          11   Rebuttal Exhibit 1, beginning at page 56.



          12             Ms. Kuehn and Mr. Palmer have adopted their



          13   testimony, and there's no corrections to this section.



          14             So I'll have Ms. Kuehn begin with an overview



          15   of what this -- this section of the rule regulates.



          16             MS. BISBEY-KUEHN:  Good morning, everyone.



          17             As indicated, this is Section 116, equipment



          18   leak and fugitive emissions.  And I'll provide an



          19   overview of what exactly fugitive emissions are for you.



          20             So there are -- there's a large number of



          21   equipment, including valves, pumps and other equipment,



          22   associated with natural gas production and processing



          23   that can be a significant source of VOC emissions.



          24             And equipment leaks occur from pumps, pressure



          25   relief devices, valves, flanges and connectors, and
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           1   seals.  And sources of leaks also include open-ended



           2   lines and valves, as well as corrosion of connections,



           3   valves and flanges.



           4             Leaks are typically caused by poorly fitted



           5   connection points and deterioration of seals and



           6   gaskets, and can also occur in changes in pressure,



           7   temperature and mechanical stresses.  Components that



           8   emit fugitive emissions include valves, connectors,



           9   pressure relief devices, open-ended lines, access doors,



          10   flanges, closed vent systems, seals, pumps, vents, and



          11   all the other equipment listed out here before you.



          12             MS. KATZ:  And, Ms. Kuehn, can you discuss how



          13   fugitive emissions can be addressed?



          14             MS. BISBEY-KUEHN:  Yes.  The control options



          15   for fugitive emissions include the implementation of an



          16   emission leak detection and repair program, otherwise



          17   referred to as an LDAR program.  These types of programs



          18   reduce fugitive emissions by requiring owners and



          19   operators to inspect their facilities and equipment to



          20   find and repair leaking components and equipment.



          21             And the leak detection methods include audio,



          22   visual and olfactory inspections, or AVO inspections,



          23   that we've seen in other parts of the rule.  Also, an



          24   instrument monitoring in accordance with an EPA Federal



          25   Reference Method 21, or, alternatively, the use of
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           1   monitoring using optical gas imaging, OGI, which we have



           2   also seen in other sections of the rule.  And this is



           3   typically done using a FLIR camera, a forward-looking



           4   infrared camera, that can detect hydrocarbons.



           5             AVO inspections rely on sight, sound and smell



           6   to identify leaking components.  The EPA Reference



           7   Method 21 identifies leaks using a portable instrument



           8   that detects the presence of certain organic gases and



           9   is able to actual -- to measure the actual volumetric



          10   concentration of emissions.



          11             And optical gas imaging is a newer method for



          12   leak detection and repair that uses, as I indicated,



          13   forward-looking infrared cameras to inspect equipment



          14   components to identify those leaking -- leaking



          15   equipment.



          16             Optical gas imaging can be used to survey



          17   large numbers of components in a shorter period of time,



          18   or in short amount of time, and while EPA Reference



          19   Method 21 requires an instrument probe and requires



          20   components to be evaluated on a -- on an individual



          21   basis.  OGI can also be used in aerial surveys, and so



          22   you can -- you can identify much more -- many more types



          23   of emissions from many more numbers of facilities using



          24   that type of technology, as well.



          25             The overall effectiveness of an LDAR program
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           1   to control fugitive emissions is based on the frequency



           2   of the monitoring and the leak definition.  And it



           3   follows that more frequent monitoring means leaks are



           4   discovered more quickly and repaired sooner, resulting



           5   in less harmful air pollution.



           6             MS. KATZ:  Ms. Kuehn, can you summarize the



           7   requirements of the proposed -- the rule for



           8   addressing -- that address fugitive emissions?



           9             MS. BISBEY-KUEHN:  Yes.  There are two



          10   concepts in this rule that are important.



          11             There's one set of requirements that are a



          12   default monitoring requirements that prescribe certain



          13   frequencies of monitoring, and that is what you see



          14   before you.  The default monitoring requirements apply



          15   to the inspections of equipment and leaking components.



          16             And facilities with a production or throughput



          17   greater than 10 barrels per day or 60,000 standard cubic



          18   feet per day of gas require weekly AVO inspections,



          19   while facilities with production or throughput less than



          20   10 barrels of oil per day or production less than 60,000



          21   standard cubic feet per day require monthly AVO



          22   inspection.



          23             In addition, there are prescribed LDAR



          24   frequencies for facilities using either EPA methods or



          25   OGI, according to the following schedules:
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           1             Well sites and tank batteries are required to



           2   be surveyed annually at facilities with a PTE less than



           3   two tons per year, semiannually at facilities with a PTE



           4   between two and five tons per year, and quarterly at



           5   facilities with a PTE greater than five tons per year.



           6             For gathering and boosting stations, gas



           7   processing plants and transmission compressor stations,



           8   the requirement is to conduct a quarterly LDAR survey at



           9   facilities with a PTE less than 25 tons per year and



          10   monthly at facilities with a PTE equal to or greater



          11   than 25 tons per year.



          12             There's also an alternative monitoring



          13   component that I'll -- that I'll speak to in more detail



          14   when we go through the actual requirements in the



          15   proposed rule.



          16             MS. KATZ:  And can you summarize for the Board



          17   the -- the Department's position now based on the



          18   testimony that was provided by the other parties in



          19   their direct and rebuttal filings?



          20             MS. BISBEY-KUEHN:  Yes.  So both industry and



          21   the environmental NGO parties submitted extensive



          22   testimony related to LDAR inspection frequencies.  Both



          23   stakeholder groups cited studies related to LDAR with



          24   very competing data sets that are -- provide kind of



          25   opposing sets of data on LDAR effectiveness, the
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           1   emission factors, leakage rates, component counts,



           2   fugitive emissions, costs, and representativeness of the



           3   EPA's data in New Mexico.



           4             The Department was unable to conduct the -- a



           5   meta-analysis of those competing studies and provided in



           6   the competing technical testimony and associated



           7   exhibits provided by the parties.



           8             The Department attempted to provide a middle



           9   ground for the Board's consideration between these



          10   competing data sets.  That -- that frequency schedule



          11   was more closely aligned with Colorado's LDAR program.



          12   And the Department was unable to negotiate a middle



          13   ground between these two competing data sets.  And



          14   further, the Department was unable to sufficiently



          15   demonstrate the basis for that revision and has since



          16   reverted back to the original proposal that was filed in



          17   May.



          18             The parties' subject matter experts need to



          19   provide testimony regarding their cited peer-reviewed



          20   studies, the cost estimates, leakage rates, LDAR



          21   effectiveness, et cetera, directly to the Board for the



          22   Board's consideration.



          23             MS. KATZ:  Thank you, Ms. Kuehn.



          24             Can you please walk through the provisions of



          25   Section 116 as they stand today?
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           1             MS. BISBEY-KUEHN:  Yes.  So similar to the



           2   other sections that we've looked at previously, the



           3   applicability section discusses the sources that are



           4   subject to this section.



           5             We've added a clarifying clause that



           6   components in water or air service are not subject to



           7   the requirements of this part, or this section.  And



           8   that -- that makes sense.  If they're in water or air



           9   service, they are not sources of fugitive VOC emissions



          10   and so would not -- it's not appropriate to include



          11   those components within the scope of this section.



          12             In addition, we added a clause that clearly



          13   states that the requirements of this part may be



          14   considered in the facility-wide PTE and in determining



          15   the monitoring frequency requirements in this section.



          16   So other sections' control requirements may be taken



          17   into consideration in a facility-wide PTE calculation in



          18   order to determine what frequency you are subject to.



          19   That's an important requirement that we clarified.



          20             The emission standards identified again the



          21   equipment that's subject to this part.  I won't read



          22   that for you all.  I think that's fairly



          23   self-explanatory.



          24             The default monitoring requirements begin in



          25   so -- in Paragraph C.  We've struck the requirement to
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           1   monitor in accordance with Section 112.  There are no



           2   specific monitoring requirements applicable to this



           3   section there.



           4             Paragraph C.(1), as I spoke to you on a



           5   previous slide, requires the AVO inspection for



           6   facilities that have that production or throughput less



           7   than those capacity rates identified on -- on a weekly



           8   basis.  And Subparagraphs (1)(a) through (d) require --



           9   specify the type of combustion of -- specify the type of



          10   inspection that has to be inspected and what an owner or



          11   operator has to look for when they're conducting that



          12   AVO inspection.



          13             Paragraph (2), as I indicated on a previous



          14   slide, also is the equivalent inspection -- AVO



          15   inspection requirement for facilities that are -- have a



          16   daily production or throughput rate less than those



          17   capacity throughputs, and those are required on a



          18   monthly basis.



          19             And this section also references back to those



          20   Subparagraphs (a) through (d) that I just went through,



          21   and that -- and that specifies what the owner or



          22   operator must look at when they're conducting the AVO



          23   inspection.



          24             Paragraph (3) outlines the OGI, the optical



          25   gas imaging, or the EPA reference method LDAR surveys
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           1   that are required for all types of facilities that are



           2   subject to this rule.  In addition, we added a



           3   requirement that the Department may request an owner or



           4   operator to conduct a survey at any time for good cause



           5   shown.



           6             In addition, we added a timeline for existing



           7   facilities to come into compliance within two years of



           8   the effective date of this part.  And given the volume



           9   of facilities that will be covered under this rule, we



          10   think that's an appropriate compliance timeline.



          11             So the LDAR frequencies before you have been



          12   presented to you on a previous slide.  So I won't go



          13   through those again here.  They're exactly as they were



          14   discussed prior.



          15             Paragraph (4) requires calibration -- or



          16   specifies how the unit must be calibrated prior to using



          17   a Reference Method 21 survey.  And Paragraph (4)(b)



          18   identifies the leak detection rate that is considered --



          19   that would be considered a leak under this part.



          20             Inspection -- (5) outlines the requirements



          21   for inspections using an OGI, and we're pointing to a



          22   federal rule at -- that requires specifications and



          23   daily instrument checks and other additional



          24   requirements that are set forth in those subparagraphs,



          25   Paragraph (i) of the federal rule.
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           1             (5)(b) clarifies that a leak detected



           2   associated with normal operation, such as one that



           3   occurs during pneumatic device actuation, is not



           4   considered a leak.  That's an important point to make.



           5             Components -- Paragraph (6) identifies how



           6   owners and operators handle inspections of components



           7   that are difficult or unsafe or inaccessible to monitor.



           8   It provides for specific circumstances for -- for how



           9   owners and operators handle that type of situation and



          10   how they're required to monitor those at the next



          11   process shutdown.



          12             Paragraph (7) requires that any -- prior to



          13   any monitoring event the owner or operator shall date



          14   and time stamp the monitoring event.



          15             Paragraph D outlines the alternative equipment



          16   leak monitoring plan.  So Paragraph C went through the



          17   default equipment leak monitoring plan.  This is an



          18   alternative set of equipment leak monitoring plans.



          19             And the first option is for an individual



          20   alternative monitoring plan to be utilized.  This is an



          21   alternative plan that would be proposed by a third party



          22   and reviewed in advance by the Department to ensure it's



          23   an enforceable, equivalent and appropriate monitoring



          24   strategy.  And those -- those would need to be approved



          25   by the Department before an owner or operator could
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           1   comply with this section by complying with that type of



           2   individual alternative monitoring plan.



           3             There's also requirements for -- if violations



           4   are discovered, there's requirements for them to notify



           5   the Department of the violation, and there's a process



           6   by which the Department can terminate the use of that



           7   alternative monitoring plan.



           8             And the purpose of the alternative equipment



           9   leak monitoring plan is to provide an on ramp into this



          10   section for the use of new technologies that are more



          11   effective at -- and more efficient at discovering leaks.



          12   And those can take many forms.  They can take the form



          13   of an aerial survey, satellite data, fence line



          14   monitoring, and other types of technology.



          15             So --



          16             MS. KATZ:  Ms. Kuehn --



          17             MS. BISBEY-KUEHN:  Yes.



          18             MS. KATZ:  Sorry.



          19             I just wanted to clarify something, because



          20   you had said these would be provided by a third party,



          21   and I believe you meant that these would be proposed by



          22   an owner or operator as an alternative to the default



          23   monitoring plan.



          24             MS. BISBEY-KUEHN:  That's correct.



          25             And sorry if I was unclear about that.
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           1             So the first type of alternative equipment



           2   leak monitoring plan are covered in D.(1), and then the



           3   second type of alternative leak monitoring plans are



           4   outlined in Paragraph (2).  Those are preapproved plans



           5   which still must go through an evaluation and review



           6   process by the Department before they approve those



           7   monitoring plans.



           8             And the idea here is that the Department will



           9   provide those preapproved alternative monitoring plans



          10   on its web site so that the public and the owners and



          11   operators know what the Department has considered an



          12   equally effective and enforceable and equivalent



          13   monitoring strategy.  And the process is the same.  They



          14   must seek approval from the Department.  The Department



          15   maintains the authority to terminate that approval in



          16   certain -- certain circumstances.



          17             Paragraph E outlines the repair requirements



          18   for these -- for leaks that are detected.  And Paragraph



          19   E.(1) requires owners and operators to place a visible



          20   tag on the leaking component and unless -- unless that



          21   it was -- it was repaired at the time of discovery.



          22   E.(2) identifies the repair timeline for leaks



          23   discovered in this section.



          24             Paragraph (3) requires those leaks to be



          25   remonitored no later than 15 days after the leak was
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           1   repaired, to demonstrate that it was repaired.  And then



           2   E.(4) requires that leaks that need to be delayed



           3   because they can't be effectively controlled at the --



           4   at that time within that timeline must be repaired at



           5   the next process unit shutdown, which is equivalent to



           6   other federal requirements that allow that type of leak



           7   repair extension.



           8             And Paragraph (5) authorizes that leaks that



           9   can't be repaired due to a discovery of -- that can't be



          10   repaired due to a shortage of parts may be also repair



          11   delayed, provided that they document the basis for the



          12   extension -- the necessary extension due to the -- due



          13   to the delay of the shortage of parts.



          14             Paragraph 4 goes through all of the



          15   recordkeeping requirements to demonstrate compliance



          16   with this section.  I won't go through this entire list



          17   here, but they're required -- owners and operators have



          18   to record facility location, the monitoring method, date



          19   and time of the inspection, the leaks that were



          20   identified, and the description of the leak needing



          21   repair, and then additional information on the type of



          22   leak and when the leak was repaired.



          23             MS. KATZ:  And I'll just clarify for the



          24   record that the -- it's the recordkeeping requirements



          25   at Paragraph F.  I believe Ms. Kuehn misstated that as
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           1   Paragraph 4.



           2             MS. BISBEY-KUEHN:  Yeah.  Been a long week.



           3             So the -- again these are additional



           4   recordkeeping requirements before you.



           5             And the reporting requirements are in



           6   Paragraph G.  We didn't receive any comments on those



           7   paragraphs.



           8             That concludes this presentation.



           9             MS. KATZ:  And that is the Department's



          10   summary of the rule provisions at Section 116.



          11             HEARING OFFICER ORTH:  All right.  Thank you



          12   very much, Ms. Katz and Ms. Kuehn.



          13             Parties, if you have questions of Ms. Kuehn



          14   based on this testimony, please turn on your cameras.



          15             I see Ms. Gutierrez.



          16             MS. GUTIERREZ:  Thank you, Madam Hearing



          17   Officer.



          18                       CROSS-EXAMINATION



          19   BY MS. GUTIERREZ:



          20             MS. GUTIERREZ:  And, Ms. Kuehn, thank you very



          21   much for your presentation and walk-through of leak



          22   detection.



          23             I just have a few questions for you.



          24             Does the Department recognize and agree that



          25   the VOC content of natural gas transported by a
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           1   transmission compressor station is lower -- much lower



           2   than the VOC content of gas moved in gathering and



           3   boosting and at gas plants?



           4             MS. BISBEY-KUEHN:  Yes.



           5             MS. GUTIERREZ:  Do you agree, then, that it



           6   would be reasonable to treat transmission compressor



           7   stations differently than with respect to inspection



           8   frequency under this rule program?



           9             MS. BISBEY-KUEHN:  Yes.



          10             MS. GUTIERREZ:  Were you able to review the



          11   joint revised proposed language proposed by Kinder



          12   Morgan and EDF and circulated to the parties on Friday,



          13   September 24th?



          14             MS. BISBEY-KUEHN:  Yes.



          15             MS. GUTIERREZ:  And I'm happy to share my



          16   screen if that would be helpful.



          17             MS. BISBEY-KUEHN:  That would be helpful.



          18             MS. GUTIERREZ:  The Department's -- sorry



          19   about that.



          20             Did I interrupt you?



          21             MS. BISBEY-KUEHN:  No.  That would be helpful.



          22             MS. GUTIERREZ:  Okay.



          23             Madam Hearing Officer, may I -- oh, thank you.



          24   You're well ahead of me.



          25             Okay.  So for the benefit of the parties and
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           1   the Board, this was the filing from Friday -- sorry,



           2   just making sure I had the right document up -- Friday,



           3   September 24th, from both EDF and Kinder Morgan.



           4             And I'll just scroll down here to the proposed



           5   language.



           6             HEARING OFFICER ORTH:  Ms. Gutierrez?



           7             MS. KATZ:  I'm not seeing anything,



           8   Ms. Gutierrez.



           9             MS. GUTIERREZ:  Oh, you're not?



          10             MS. KATZ:  I don't know --



          11             MS. GUTIERREZ:  Let's try again, then.  Sorry



          12   about that.



          13             Do you see anything now?



          14             MS. KATZ:  No.  There's just a gray window



          15   there.



          16             MS. GUTIERREZ:  Okay.  Let me try again.



          17             MS. BISBEY-KUEHN:  I may add that I do recall



          18   what the -- the reference that you are referring to, and



          19   we did -- I did have a chance to review that.



          20             MS. GUTIERREZ:  Okay.  I think -- let me try



          21   this one more time, and if it doesn't work, I'll move



          22   this along, because I don't want to delay us.



          23             I have a spinning wheel so I'm going to let



          24   that think.



          25             Okay.  Can you see the language on the screen
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           1   now?



           2             MS. BISBEY-KUEHN:  Yes.



           3             MS. GUTIERREZ:  Okay.  Great.



           4             Let me -- oh, you're probably going to see --



           5             HEARING OFFICER ORTH:  Ms. Gutierrez, we have



           6   a --



           7             MS. GUTIERREZ:  Yes.



           8             HEARING OFFICER ORTH:  -- request from a Board



           9   Member for the number of the exhibit.



          10             MS. GUTIERREZ:  A request for what?  I'm



          11   sorry.  I didn't hear you.



          12             HEARING OFFICER ORTH:  Oh, sorry.



          13             The exhibit number.



          14             MS. GUTIERREZ:  So this was filed by EDF and



          15   Kinder Morgan as a notice of alternate proposal that we



          16   would be presenting in our presentations.  We would be



          17   happy -- and this was through conversation with multiple



          18   parties.  We would be happy to additionally support



          19   it -- submit it as an exhibit.  We did file it with



          20   Ms. Jones and I think understood that it would be



          21   circulated to the Board Members.



          22             HEARING OFFICER ORTH:  Thank you.



          23             MS. GUTIERREZ:  Thank you.



          24             Okay.  Sorry about this.  Too many screens.



          25             Okay.  So with the language now on the screen,
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           1   and your having reviewed it, does the Department support



           2   the joint revised language proposed by EDF and Kinder



           3   Morgan?



           4             MS. BISBEY-KUEHN:  Yes.



           5             MS. GUTIERREZ:  And is it your



           6   understanding -- I'm just taking this a little bit more



           7   into context -- that the current federal NSPS Quad Oa



           8   applicable to transmission compressor stations is



           9   quarterly, which is the same time frame or same



          10   frequency that EDF and Kinder Morgan are proposing here



          11   in this rule?



          12             MS. BISBEY-KUEHN:  Yes.



          13             MS. GUTIERREZ:  Okay.



          14             And then in NMED's Exhibit 1, page 56, your



          15   testimony states that the Department was previously most



          16   concerned with the reference to compliance with federal



          17   NSPS leak detection programs due to changes in the



          18   federal program with changes in administration.



          19             Is that understanding correct?



          20             MS. BISBEY-KUEHN:  Yes.



          21             MS. GUTIERREZ:  Okay.



          22             So then do you agree that the EDF and Kinder



          23   Morgan proposal with the use of language "at least as



          24   stringent as NSPS Quad Oa," that's effective as of



          25   today, provides the backstop that ensures the
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           1   Department's goals with leak detection are achieved



           2   because the current NSPS Quad Oa applicable to



           3   transmission compressor stations is quarterly?



           4             MS. BISBEY-KUEHN:  Yes.



           5             MS. GUTIERREZ:  Thank you.



           6             I think one last question.



           7             And just as clarification as to the



           8   Department's interpretation of this joint proposal,



           9   following that line, is it fair to say, then, that when



          10   the Department evaluates that the federal NSPS is,



          11   quote, at least as stringent as NSPS Quad Oa, existing



          12   as of today, what we really mean is that the federal



          13   NSPS must require at least quarterly frequency for leak



          14   detection?  Is that correct?



          15             MS. BISBEY-KUEHN:  Yes.



          16             MS. GUTIERREZ:  Okay.



          17             Thank you.  And I have no further questions



          18   for Ms. Kuehn.



          19             Thank you, Ms. Kuehn.



          20             HEARING OFFICER ORTH:  Thank you,



          21   Ms. Gutierrez.



          22             I see Mr. Rose.



          23             MR. ROSE:  Yes, Madam Hearing Officer.  Just a



          24   question of clarification.



          25
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           1                       CROSS-EXAMINATION



           2   BY MR. ROSE:



           3             MR. ROSE:  Ms. Kuehn, I assume -- and we heard



           4   testimony, which seems like a year ago now, with respect



           5   to small businesses that there were some provisions of



           6   your proposal that -- that were applicable to small



           7   businesses, and it was my recollection that this was one



           8   of them.



           9             Is that still the case?  Did I remember that



          10   correctly?



          11             MS. BISBEY-KUEHN:  That's correct.



          12             MR. ROSE:  That was the only question I had,



          13   Madam Hearing Officer.



          14             HEARING OFFICER ORTH:  Thank you.



          15             I think I saw Mr. Hiser there briefly.



          16             There you are.



          17             MR. HISER:  Yes, Madam Hearing Officer.  I'm



          18   here.



          19             And I will say that we are happy that Kinder



          20   Morgan, EDF and the Department have reached an



          21   agreement, but we would note that that seems



          22   inconsistent with the prior rulings of this Hearing



          23   Officer about NMOGA and its information.



          24             But rather than belabor that point, let's move



          25   on to the -- Ms. Kuehn.
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           1                       CROSS-EXAMINATION



           2   BY MR. HISER:



           3             MR. HISER:  So, Ms. Kuehn, in the provisions



           4   of your -- of your rebuttal testimony on page -- your



           5   Exhibit 1, NMED Rebuttal Exhibit 1, page 56, you



           6   expressed concern about allowance of Subparts Quad O and



           7   Quad Oa to meet the requirements of Part 50.



           8             MS. BISBEY-KUEHN:  That's correct.



           9             MR. HISER:  And putting aside the fact that



          10   you just agreed to accept those for Kinder Morgan in the



          11   prior testimony, your objection here is to the programs,



          12   it's not -- is it to the use of the methods, or is it to



          13   the program that your objection relates to?



          14             MS. BISBEY-KUEHN:  I'm not clear on your



          15   question, Ms. Hiser.



          16             MR. HISER:  And that's fair, because it wasn't



          17   as articulate as it may be.



          18             If we were to go out and conduct a Subpart



          19   Quad O or Quad Oa investigation using the appropriate



          20   methodology that also meets the Department's



          21   specifications in Part 50, would you accept that LDAR



          22   activity as meeting the requirements of Part 50, even



          23   though it was also done for purposes of complying with



          24   Subparts Quad O or Quad Oa?



          25             MS. BISBEY-KUEHN:  Only if it was conducted on
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           1   the -- on the frequency as required in Part 50.  If



           2   everything else aligned, it would be an acceptable --



           3             MR. HISER:  So you're not proposing to require



           4   us to do -- to sniff the valve once for Quad Oa purposes



           5   and then to sniff it again for Subpart -- or Part 50



           6   purposes.



           7             MS. BISBEY-KUEHN:  No.  An operator, you know,



           8   if -- if Part 50 is more stringent than ideally,



           9   complying with Part 50 would also comply with -- with



          10   Quad Oa.



          11             MR. HISER:  So as long as the technical



          12   requirements are met, then it can be used for multiple



          13   purposes.  Thank you for that clarification.



          14             You also stated that you didn't believe that



          15   the -- that the Quad O and Quad Oa frequency information



          16   that was gathered by the federal EPA in terms of the



          17   frequency for leak detection and repair activities were



          18   appropriate because a number of the facilities across



          19   New Mexico are older than the NSPS equipment at issue in



          20   that survey; is that correct?



          21             MS. BISBEY-KUEHN:  That's -- that's one point



          22   that was made.  Yes.



          23             MR. HISER:  Okay.



          24             Would not that newer equipment be relevant to



          25   new equipment under the new equipment provisions of this
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           1   proposal, or could it not be?



           2             MS. BISBEY-KUEHN:  I'm unclear about what the



           3   question is.



           4             MR. HISER:  Well, your complaint was that -- I



           5   believe that there was older equipment across New



           6   Mexico.



           7             But is there not also newer equipment across



           8   New Mexico?



           9             MS. BISBEY-KUEHN:  There is both older and



          10   newer equipment across New Mexico.



          11             MR. HISER:  And so would not the federal



          12   information that NMOGA provided about leak frequency at



          13   that newer facilities be relevant to newer facilities?



          14             MS. BISBEY-KUEHN:  It would be relevant to



          15   newer facilities.



          16             MR. HISER:  Did you give any consideration to



          17   that as part of your evaluation?



          18             MS. BISBEY-KUEHN:  We -- it's unknown if we



          19   gave consideration to that in the evaluation.



          20             MR. HISER:  Okay.  Thank you.



          21             What is the frequency of AVO inspections that



          22   you're requiring the operators to do?  Is it basically



          23   monthly or -- in the rule?  Can you tell us --



          24             (Simultaneous discussion.)



          25             MS. BISBEY-KUEHN:  Quarterly or monthly
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           1   depending on the production or throughput rate.



           2             MR. HISER:  And in part were you responding to



           3   testimony that you've seen from experts such as Mr. Lyon



           4   that much of the leak depends upon the maintenance



           5   status of the equipment?



           6             MS. BISBEY-KUEHN:  No.  That wasn't the basis



           7   for that requirement.



           8             MR. HISER:  So what was the basis for the



           9   requirement, then?



          10             MS. KATZ:  And may I -- I believe that that



          11   was included in the original petition, May 6th.



          12             MS. BISBEY-KUEHN:  It was.



          13             MR. HISER:  It may be.  I think I'm still



          14   entitled to an answer.  This is her summary of both



          15   direct and rebuttal.



          16             MS. KATZ:  I would just say that I don't see



          17   how we would have been relying on information from



          18   Mr. Lyon if we were proposing it initially in the



          19   petition.



          20             MR. HISER:  Excellent question.



          21             So let me rephrase it and say without regard



          22   to what Mr. Lyon may or may not have said in this



          23   hearing, what was the basis for the Department's choice



          24   of the AVO frequency?



          25             MS. BISBEY-KUEHN:  That higher production
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           1   facilities will have necessarily higher -- more



           2   equipment with more leakage opportunities and should be



           3   inspected more frequently.



           4             MR. HISER:  And what's the -- what's the



           5   Department's hope behind the inspection provision?



           6             MS. BISBEY-KUEHN:  That leaks are discovered



           7   and fixed.



           8             MR. HISER:  Okay.



           9             And it's your understanding that that's



          10   required under the OCD rules, as well, either weekly or



          11   monthly depending on certain thresholds?



          12             MS. BISBEY-KUEHN:  That is correct.



          13             MR. HISER:  In page 59 of your testimony on



          14   Exhibit 23 -- or Rebuttal Exhibit Number 1, NMOGA



          15   proposed that if certain equipment was fixed at the time



          16   it was discovered, that no tagging would be required,



          17   and the Department accepted that; is that correct?



          18             MS. BISBEY-KUEHN:  Yes.



          19             MR. HISER:  And so do you agree that it's



          20   desirable that industry be able to fix it right away,



          21   that that's what you're seeking to occur?



          22             MS. BISBEY-KUEHN:  Yes.



          23             MR. HISER:  And then you also -- there was an



          24   Oxy comment that you responded to where they talked



          25   about leak survey for equipments constructed prior to
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           1   the effective date, and this is where you -- I'm sorry.



           2   I can't read my note here.



           3             Let's skip that for the moment.



           4             Now, you talked about inactive and wellhead



           5   facilities are required to conduct a one-time survey in



           6   your rebuttal testimony.



           7             Why did you move to a one-time survey at the



           8   time of your rebuttal testimony for those facilities?



           9             This is the bottom of page 59.



          10             MS. BISBEY-KUEHN:  Yeah.  So as I -- as I



          11   discussed, we are -- we dealt with very -- a voluminous



          12   set of direct and rebuttal testimony on equipment leaks,



          13   and we were -- the objective was to provide a middle



          14   ground proposal for the Board's consideration that was



          15   crafted as a -- kind of a middle -- middle ground



          16   approach based on the two competing sets of information



          17   that was provided by the different stakeholders.



          18             MR. HISER:  I appreciate the -- I guess the



          19   politicness of that, but I'm wondering what the



          20   technical basis is that underlied the Department's



          21   decision to move from one time to annual, I believe, for



          22   these facilities, that had been raised in Oxy's



          23   comments.



          24             MS. BISBEY-KUEHN:  So I'm not clear what



          25   your -- what your question is.
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           1             MR. HISER:  So did you undertake any type of



           2   technical evaluation on the tons that would be reduced



           3   or the costs that were incurred by industry by moving



           4   from the one time only to an annual standard?



           5             MS. BISBEY-KUEHN:  So we prepared cost



           6   estimates and emission reductions on our original



           7   proposal, and so to the extent that that was covered in



           8   our original proposal, we did conduct that analysis.



           9             MR. HISER:  Did you ever consider any



          10   incremental costs for moving from one standard to



          11   another, for example, from annual to semiannual or from



          12   one time to annual?



          13             MS. BISBEY-KUEHN:  That information is in our



          14   direct testimony, in the cost spreadsheets.  I think



          15   it's broken out.  There's a series of frequencies.  The



          16   cost estimates are based on a series of frequencies, and



          17   that information is in -- is found within our



          18   spreadsheets.



          19             And Mr. Palmer can confirm that.



          20             MR. HISER:  Okay.  Thank you.



          21             (Unintelligible and/or inaudible.)



          22             Let's see.  NMOGA proposed to revise



          23   certain -- exempting certain facilities that process



          24   only coal bed methane.



          25             Can you explain to us the Department's
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           1   understanding of the VOC content of coal bed methane



           2   versus natural gas produced from conventional



           3   operations?



           4             MS. BISBEY-KUEHN:  It -- coal bed methane



           5   typically has a much lower VOC content.



           6             MR. HISER:  Okay.



           7             And then in the recent discussion that you had



           8   with Ms. Gutierrez for Kinder Morgan, I believe that



           9   they raised the fact that there is lower VOC and that



          10   you accepted that as a basis for reduction in frequency.



          11             Is that rationale also appropriate for coal



          12   bed methane?



          13             MS. BISBEY-KUEHN:  Yes.



          14             MR. HISER:  Thank you.



          15             On page 60 of your testimony, you said that



          16   you went to the rebuttal proposal to more closely align



          17   with the Colorado rules.



          18             Can you give us a brief finger -- thumbnail



          19   description of the rationale for why you thought



          20   Colorado was appropriate?



          21             MS. BISBEY-KUEHN:  They have a similar set of



          22   facilities.  They have an established LDAR frequency



          23   program that has been in effect for some time and that



          24   was agreed upon at those rulemaking hearings.



          25             MR. HISER:  And in fact, I think you testified
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           1   earlier in this proceeding that those rules have been in



           2   effect since around 2009 and subject to periodic



           3   redevelopment and reevaluation in Colorado; is that



           4   correct?



           5             MS. BISBEY-KUEHN:  Those were for pneumatics.



           6   Yes.  So to the extent the LDAR program -- yes.  That



           7   are -- I don't know the exact date of the -- their --



           8   when they implemented their LDAR program.



           9             MR. HISER:  Okay.  Thank you.



          10             Now, earlier you noted that we have in New



          11   Mexico, thanks to the OCD and now also to the proposal



          12   from NMED, a fairly extensive AVO investigation of these



          13   facilities.



          14             Does that weigh in our decision about how



          15   frequently we should conduct the instrumental evaluation



          16   or OGI evaluation under LDAR?



          17             MS. BISBEY-KUEHN:  No.  I think they



          18   complement each other.



          19             MR. HISER:  Can you explain what it is that



          20   we're seeking to do that's different between those



          21   programs?



          22             MS. BISBEY-KUEHN:  AVO is a less -- it doesn't



          23   require a specific technology.  It's going to be more



          24   subjective.  But it happens more frequently, and it's



          25   looking for -- it's a screening evaluation, or looking
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           1   for obvious leaks that can be detected using those



           2   methods.



           3             MR. HISER:  And what --



           4             MS. BISBEY-KUEHN:  It's a technology-based



           5   inspection that's targeting specific pollutants.



           6             MR. HISER:  So is it fair to say that the



           7   Department thinks that an AVO inspection might find



           8   particularly big leaks that are obvious?  That might --



           9             MS. BISBEY-KUEHN:  Yes.



          10             MR. HISER:  Okay.



          11             And that your interest in the -- sorry.  I'm



          12   losing my voice.  And that your interest in the LDAR



          13   program is for the smaller leaks, things like valve



          14   stems, flanges, connectors, things of that nature?



          15             MS. BISBEY-KUEHN:  Yes.



          16             MS. KATZ:  And can we just clarify, Mr. Hiser?



          17   We can maybe talk about it as enhanced LDAR, maybe might



          18   help.



          19             MR. HISER:  Okay.



          20             I have to struggle with the fact I printed



          21   stuff on two pages and I keep getting them flip-flopped.



          22             So my next question, I think, goes to page 61,



          23   and this was NMOGA proposed to add language to Paragraph



          24   (6), Ms. Kuehn, and you probably remember this, where we



          25   argued that leaks detected should not be subject to
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           1   enforcement action unless the owner fails to perform the



           2   required repairs, and the Department declined to



           3   present -- or to accept that change; is that correct?



           4             MS. BISBEY-KUEHN:  That's correct.



           5             MR. HISER:  And what was the rationale that



           6   the Department provided for not undertaking -- or not



           7   including that in the rule?



           8             And I believe it's set forth in that



           9   paragraph.



          10             MS. BISBEY-KUEHN:  LDAR inspections provide



          11   important information to owners and operators regarding



          12   the condition of sources and the overall state of



          13   operations at a facility.  There may be instances where



          14   the Department discovers egregious violations from



          15   leaking components that present an imminent and



          16   substantial danger to human health or the environment or



          17   repeated leaks from the same components that indicate a



          18   systemic pattern of failure by the owner or operator to



          19   maintain sources and components in good working order.



          20             The Board should not categorically limit the



          21   Department's enforcement authority in the manner



          22   proposed.  Doing so would unreasonably hinder the



          23   Department's ability to enforce on violations and would



          24   conflict with the Department's existing regulatory and



          25   statutory authority to take enforcement action for
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           1   violations of the Air Quality Control Act in Part 50.



           2             MR. HISER:  Thank you, Ms. Kuehn.  I



           3   appreciate that.



           4             And do you still believe that today as you're



           5   testifying here to the Board?



           6             MS. BISBEY-KUEHN:  Yes.



           7             MR. HISER:  Okay.



           8             And I think your understanding based on



           9   industry's prior statement in that is that industry



          10   doesn't really disagree with the standard that you've



          11   just articulated either, correct?  We are interested in



          12   a level playing field for good operators?



          13             MS. BISBEY-KUEHN:  That's correct.



          14             MR. HISER:  Okay.



          15             My question is -- I'm going to ask you a



          16   hypothetical and crave the indulgence of your counsel,



          17   who is glowering at me on the screen.



          18             And so right now we have a -- you know, a



          19   bureau which is interested in working with all parties



          20   and moving this forward and making emissions reductions,



          21   but the rule that you propose would actually make any



          22   leak a violation just at the Department's say-so; is



          23   that correct?



          24             MS. BISBEY-KUEHN:  I think it depends on our



          25   evaluation of the leak and whether or not we would
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           1   consider that a violation or not.



           2             MR. HISER:  So basically you're saying it's at



           3   your sole discretion as to whether or not it would be a



           4   violation.



           5             MS. BISBEY-KUEHN:  It would be, but in that --



           6   that decision is required, we must show good cause for



           7   that decision, and that decision that -- is appealable.



           8             MR. HISER:  Do you think it's reasonable for



           9   industry to push back on just handing a check to an



          10   agency, because once this goes into the rules, any



          11   agency, not just Liz and Lara and the people that we



          12   know there now, can make those decisions in the future?



          13   Do you think --



          14             MS. KATZ:  Objection.  That --



          15             (Simultaneous discussion.)



          16             MR. HISER:  -- in the future may be a



          17   legitimate concern to industry?



          18             MS. KATZ:  And that's --



          19             HEARING OFFICER ORTH:  Ms. Katz?  .



          20             MS. KATZ:  -- just a mischaracterization, I



          21   think, of what the testimony that Ms. Kuehn just read



          22   and what she's saying.



          23             HEARING OFFICER ORTH:  All right.



          24             Would you rephrase, please, Mr. Hiser?



          25             MR. HISER:  So my question to Ms. Kuehn is

�



                                                                    2461





           1   whether interpretations can change over time and whether



           2   industry should be concerned about that.



           3             MS. BISBEY-KUEHN:  The record on this



           4   rulemaking is clear, and our intent is clear.



           5             MR. HISER:  Okay.  Thank you, Ms. Kuehn.  I



           6   appreciate that clarification, as well.



           7             And Ms. Katz.



           8             On page 63, I think, of your testimony -- I



           9   think we're still in your -- nope, we're in the cost



          10   analysis.



          11             Are you speaking to this, or is it going to be



          12   Mr. Palmer?



          13             MS. BISBEY-KUEHN:  That will be Mr. Palmer.  I



          14   can see if I can answer the question, but Mr. Palmer



          15   should probably join us, also.



          16             MR. HISER:  Are we able to get Mr. Palmer?



          17             MR. PALMER:  I'm here.



          18             MR. HISER:  Okay.  Good.



          19             So in the -- your testimony, Mr. Kuehn and



          20   Mr. Palmer, you talk about model plant information



          21   between -- based on information in the greenhouse gas



          22   reporting plant for the Permian and San Juan Basins, and



          23   then you also talked about the 2016 CTG information that



          24   you provided.



          25             And you testified that you couldn't evaluate
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           1   the validity or representativeness of the alternative



           2   model plants mentioned by NMOGA because you said NMOGA



           3   didn't document its testimony or exhibits to the actual



           4   model plants; is that correct?



           5             MR. PALMER:  That is correct.



           6             MR. HISER:  Did NMOGA provide the underlying



           7   data in Exhibit 27 that was filed and admitted in this



           8   proceeding?



           9             MR. PALMER:  Yes.  NMOGA provided a printout



          10   from the Greenhouse Gas Reporting Program, but there



          11   were no spreadsheets indicating how those GHGRP data



          12   were manipulated to create model plants or whatever you



          13   used to present the results.



          14             MR. HISER:  Okay.



          15             And did you consider those spreadsheets in



          16   light of the testimony of Mr. Smitherman on direct?



          17             MR. PALMER:  I'm sorry.  Could you please



          18   restate that?



          19             MR. HISER:  Did you consider what was in the



          20   spreadsheet in light of the testimony of Mr. Smitherman



          21   on direct in this proceeding?



          22             MR. PALMER:  I'm sorry.  Which test --



          23             MR. HISER:  It would have been NMOGA Exhibit



          24   A1, the testimony of John Smitherman, in response to --



          25             MR. PALMER:  He --
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           1             MR. HISER:  -- on LDAR.



           2             MR. PALMER:  His testimony referred to some



           3   tables in the red-line of the rule.



           4             MR. HISER:  And so your testimony is that you



           5   were unable to determine between Mr. Smitherman's



           6   testimony, the red-line tables and the exhibit what he



           7   was talking about.



           8             MR. PALMER:  I had a general sense, but I



           9   could not draw a firm conclusion or evaluate how he came



          10   up with those numbers that were in the tables in the



          11   red-line.  It was not clear that he had created those



          12   tables in the red-line because the red-line was not



          13   attributed to any particular witness.  And so that's as



          14   far as we took it.



          15             MR. HISER:  Okay.  Thank you, Mr. Palmer.



          16             A little bit further on that page, there's



          17   testimony -- this sounds perhaps more like Ms. Kuehn,



          18   but perhaps it was you, Mr. Palmer -- that it is beyond



          19   the scope of this rulemaking to reassess EPA's response



          20   to particular API, being American Petroleum Institute,



          21   comments on the 2016 Control Techniques Guidelines in



          22   the absence of additional information.



          23             Is it your understanding that those API



          24   comments went to the costs that were being used?



          25             MR. PALMER:  Yes.  That was my understanding.

�



                                                                    2464





           1             MR. HISER:  And so how would discussion of



           2   costs be beyond the scope of the Air Quality Control Act



           3   which makes cost one of the considerations for the



           4   Board?



           5             MR. PALMER:  I reviewed the EPA's response to



           6   those API comments, and they seem to have responded to



           7   them completely, and I assume, then, that those comments



           8   and EPA's response were reflected in the CTG's costs.



           9   And so I felt that it was beyond the scope of our



          10   project using the CTG cost estimates to do any further



          11   analysis.



          12             MR. HISER:  So your scope from NMED was to use



          13   the CTG cost estimates and make a cost analysis.



          14             MR. PALMER:  That was what we decided to do



          15   within the scope of our project.



          16             MR. HISER:  Okay.



          17             And did you discuss that scoping decision with



          18   Ms. Kuehn, or was that one internal to ERG?



          19             MR. PALMER:  That was covered in our regular



          20   meetings that we had as a team.



          21             MR. HISER:  So, Ms. Kuehn, is it your belief



          22   that those comments are outside the scope of this



          23   rulemaking?



          24             You're on mute.  Sorry, Ms. Kuehn.  Or at



          25   least I can't hear you.
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           1             MS. BISBEY-KUEHN:  I -- I don't think that --



           2   well, I think we've addressed our position on that in



           3   our rebuttal testimony.



           4             MS. KATZ:  Yeah.  And I believe Mr. Palmer



           5   stated what it was, which was that those comments were



           6   already taken into account by EPA, and so that's why we



           7   decided that we weren't going to take them up again and



           8   rehash them and relitigate them here.



           9             MR. HISER:  Okay.



          10             And did the -- is the Department taking the



          11   same position on other proposals that were made by other



          12   parties about expanding or increasing frequencies that



          13   were raised in the scope of those prior testimony -- in



          14   the EPA proceeding, or are you re-entertaining those



          15   here?



          16             MS. KATZ:  If you can point us to where that



          17   is in our testimony where we are willing to go over



          18   those comments in the same way, we can address that.



          19             MR. HISER:  Okay.  Fair.



          20             MS. KATZ:  I don't know who you're referring



          21   to.



          22             MR. HISER:  In page 64 of your testimony,



          23   NMOGA cited a Pacsi, Adam & Ferrara study on equipment



          24   leak detection and quantification at 67 oil and gas



          25   sites in Western United States.

�



                                                                    2466





           1             Do you remember that, Ms. Kuehn, or



           2   Mr. Palmer?



           3             MS. BISBEY-KUEHN:  Yes.



           4             MR. PALMER:  Yes, I do.



           5             MR. HISER:  Okay.  Thank you.



           6             Didn't NMOGA produce this study in Exhibit 5?



           7             MR. PALMER:  Yes.



           8             MR. HISER:  And doesn't that study provide



           9   fairly detailed information on leak frequencies for



          10   different types of components?



          11             MR. PALMER:  I believe it does.



          12             MR. HISER:  Okay.



          13             So what part of additional detailed comparison



          14   were you requesting that NMOGA provide?



          15             MS. KATZ:  And can I just clarify?  Can I just



          16   bring us back to -- I just -- that the -- we have



          17   said -- that is Ms. Kuehn said in her presentation that



          18   we were not able to go through all the studies of



          19   everything, and that is why we were relying on the



          20   parties to present that information to the Board, and



          21   for the Board to make that decision, and that they -- we



          22   weren't advancing anything here about those studies,



          23   because we didn't -- we weren't able to process all of



          24   them.



          25             So I feel like it's probably better for that
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           1   to be put on through your own witnesses.



           2             MR. HISER:  So your testimony is we should put



           3   that on on our own witness?  Is that what you just said?



           4             MS. KATZ:  On those studies that you included



           5   in your -- as your exhibits.



           6             MR. HISER:  At this point your -- the



           7   Department's testimony is that you did -- you and ERG



           8   did not particularly review this study.



           9             MS. KATZ:  (Nods head.)



          10             MS. BISBEY-KUEHN:  I think I -- I think maybe



          11   we reviewed the abstract.  I did not go -- I did not



          12   review the study in detail.



          13             MR. HISER:  Okay.



          14             Now, in the -- you also cited a Colorado State



          15   University study, and I'm sure I'm going to draw the



          16   same basic comment from you, but there, however, you



          17   went on to say that the study indicates that the study



          18   emission factors agree with or are larger than the



          19   current greenhouse gas reporting.



          20             Doesn't this show some issues with the CTG



          21   document that you were relying upon, and, obviously, you



          22   evaluated it to that extent, because there's



          23   dispergences between the CTG and Greenhouse Gas



          24   Reporting Program?



          25             MR. PALMER:  That testimony was from the
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           1   abstract of the study.



           2             MR. HISER:  So -- okay.  So this is -- this.



           3             And then, Mr. Palmer, perhaps this is better



           4   to you.  What is the Greenhouse Gas Reporting Program,



           5   and what does it involve?



           6             MR. PALMER:  The Greenhouse Gas Reporting



           7   Program is a mandatory reporting program for generally



           8   facilities that have facility-wide emissions greater



           9   than 25,000 metric tons per year of CO2 equivalents.



          10             MR. HISER:  And for the oil and gas industry



          11   in specific, does not that reporting program require



          12   that you give specific equipment counts for things like



          13   connectors or compressors or acid gas units or things



          14   like that as part of the reporting program?



          15             MR. PALMER:  That's correct.



          16             MR. HISER:  And aren't we as operators



          17   required to update that information each year that we've



          18   filed those reports, in order to be true, complete and



          19   accurate under the federal program?



          20             MR. PALMER:  That's correct.



          21             MR. HISER:  So if we look back at the CTG



          22   document that was the basis for the ERG report, when was



          23   much of that data developed?



          24             I'll represent to you that it's 1996.



          25             Does that comport with your memory?
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           1             MR. PALMER:  Yes.  That's correct.  That



           2   was -- yes.



           3             MR. HISER:  So, Mr. Palmer, given that you



           4   have two sources of data, one that point dates back to



           5   1996 and one that is relatively current, like 2018, at



           6   the point you would have been working at this in 2019,



           7   why the preference for the CTG document and not the



           8   greenhouse gas reporting document?



           9             MR. PALMER:  Greenhouse gas reporting -- there



          10   is no greenhouse gas reporting document.  There's a



          11   rule.  There are data.  Those data would need to be



          12   synthesized.  The CTG has not been withdrawn as guidance



          13   by EPA in response to the data that have been collected



          14   through the GHGRP.



          15             MR. HISER:  So --



          16             MR. PALMER:  So --



          17             MR. HISER:  Anything else, Mr. Palmer?  I



          18   don't want to cut you off.  I want to make sure we get



          19   all of your testimony.



          20             MR. PALMER:  Within the time frame, scope and



          21   resources of this project, we used the CTG.



          22             MR. HISER:  So, Mr. Palmer, Ms. Kuehn, at the



          23   time that the 1996 CTG was done, was there extensive



          24   coal bed methane production, or is that all postdated



          25   that 1996 review?
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           1             MS. BISBEY-KUEHN:  I'm -- yes.  I believe coal



           2   bed methane was being extracted in the state at that --



           3   during that time.



           4             MR. HISER:  Okay.



           5             And then was there extensive use of what we've



           6   heard referred to as unconventional production in 1996,



           7   or has that been a more recent development?



           8             MS. BISBEY-KUEHN:  There was unconventional



           9   drilling at that time, as well.



          10             MR. HISER:  Was it as prevalent as it is now?



          11             MS. BISBEY-KUEHN:  Probably -- I would say no.



          12             MR. HISER:  Thank you.



          13             So you said that the NM -- NMOGA analysis



          14   didn't take into account estimated leak rates, including



          15   the presence of large emitters relative to those that



          16   were found in the 2016 CTG estimates.



          17             Does the 2016 CTG actually include large



          18   emitters, or is that information we've heard from other



          19   sources?



          20             MR. PALMER:  I am not sure.



          21             MR. HISER:  Thank you.



          22             And then there's another statement on page 65



          23   that NMED has concluded it's beyond the scope of this



          24   rulemaking for the Board to conduct a literature review



          25   on fugitive emissions.
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           1             And so I guess once again that goes to your



           2   concern that you think we, as industry, need to provide



           3   that to you, not that you need to do those or -- that



           4   work?



           5             MS. BISBEY-KUEHN:  So we received extensive



           6   testimony from both -- from all stakeholders, and both



           7   stakeholder groups cited opposing scientific studies



           8   that supported their own position, and it was



           9   numerous -- numerous studies supporting their own



          10   position.  And so it's not -- it's not within the scope



          11   of this rulemaking to do a meta-analysis, which is what



          12   it would take to review all of those peer-reviewed



          13   scientific studies, to come up with new emission factors



          14   for New Mexico sources.



          15             That is well beyond the scope of this



          16   rulemaking, and so we correctly relied upon accepted



          17   emission factors and the CTG which is -- provides a



          18   model rule for states doing just what we are here doing



          19   today.



          20             MR. HISER:  So your position is that if you



          21   have an EPA document additional testimony by other



          22   parties is really not relevant to the Board's



          23   consideration.



          24             MS. BISBEY-KUEHN:  No.  That's not what I



          25   stated.
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           1             MS. KATZ:  And I believe once again we've said



           2   that we are asking the parties to put that testimony on



           3   for the Board, for the Board's consideration, because we



           4   did not have a chance to be able to process all of it.



           5             MR. HISER:  On page 66 you go back to the Quad



           6   O and Quad Oa and expressed a concern that they may be



           7   revised as a basis for not allowing use of Quad O or



           8   Quad Oa to demonstrate attainment.



           9             Haven't you already addressed that concern,



          10   though, Ms. Kuehn, with provisions that you made in



          11   Section 20.2.50.112, I think it's C -- A.(10), which



          12   freezes the date of those programs as of the effective



          13   date?



          14             MS. BISBEY-KUEHN:  I think you're asking sort



          15   of two different questions.



          16             We don't agree that Quad O and Quad Oa are



          17   effectively controlling fugitive emissions since we are



          18   proposing to go beyond those federal requirements, which



          19   is what we are required to do to -- in order to reduce



          20   VOC emissions from sources.



          21             MR. HISER:  Not to contradict you, Ms. Kuehn,



          22   but your statement is that your -- that the purpose of



          23   this is to provide statewide reg that is not subject to



          24   changes that occur at the federal level.



          25             MS. BISBEY-KUEHN:  We were highlighting that
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           1   federal regulations can have -- and we just went through



           2   a new administration rolling back federal requirements,



           3   and so formalizing those requirements in the state rule



           4   establishes certainty about what those inspection



           5   frequencies are, and removes the possibility that new



           6   federal administrations can roll back those standards.



           7             MR. HISER:  And my question to you is didn't



           8   you solve that issue by the change you made to



           9   Section 112A.(10)?



          10             MS. BISBEY-KUEHN:  We didn't for those



          11   facilities where we think it's an acceptable level of



          12   frequency, but that is where we're -- we've only agreed



          13   to that for one specific type of operation within this



          14   sector, and it's not appropriate for those remaining



          15   upstream and midstream operations.



          16             MR. HISER:  Okay.



          17             And then this looks like it's a Mr. Palmer



          18   question.



          19             On the bottom of page 67 of the rebuttal



          20   testimony, there are a series of discussions about OGI



          21   and Method 22 instrument monitoring at these facilities.



          22             Why were you recommending at that time these



          23   provisions, Mr. Palmer?



          24             MR. PALMER:  Which are you referring to



          25   specifically?
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           1             MR. HISER:  The bottom of page 67, lines 13



           2   through 23 in particular.  It says NMED is proposing



           3   changes to the LDAR inspection frequencies and emission



           4   thresholds to align with Colorado Reg 7, and accepting



           5   NMOGA's proposal regarding gas processing plants and



           6   gathering and boosting stations.  If that refreshes your



           7   memory.



           8             MR. PALMER:  I believe I'm going to defer to



           9   Ms. Kuehn on that, because this is part of our rebuttal



          10   testimony that we've gone back to the earlier version of



          11   the rule.  And so --



          12             (Simultaneous discussion.)



          13             MR. HISER:  -- at the rebuttal time and the



          14   rationale that was advanced by you and Ms. Kuehn for



          15   this provision.



          16             MR. PALMER:  I'm going to just say that we are



          17   going back to the earlier version of the rule.



          18             MR. HISER:  Madam Hearing Officer, I've asked



          19   a pretty clear question, and I think it's clear the



          20   witness is not answering.



          21             HEARING OFFICER ORTH:  So I remember Ms. Kuehn



          22   earlier referencing the fact that they had simply



          23   reverted.



          24             I'm sorry.  Did -- do I misunderstand that



          25   you're asking a different question of Mr. Palmer?
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           1             MR. HISER:  I'm asking the question for why



           2   they switched to the position in their rebuttal, which



           3   I'm entitled to know, because that's their testimony in



           4   rebuttal.  They can change their mind, but I'm entitled



           5   to know the rationale for why they moved at that point



           6   in time.



           7             HEARING OFFICER ORTH:  All right.



           8             Mr. Palmer, can you answer the question?



           9             MS. KATZ:  And that's actually a question for



          10   Ms. Kuehn.



          11             So can Ms. Kuehn please answer that question?



          12             MR. HISER:  Absolutely.  If Ms. Kuehn is more



          13   appropriate, Ms. Katz, I'm fine with --



          14             (Simultaneous discussion.)



          15             MS. KATZ:  She's already stated it, but she



          16   can state it again.



          17             (Simultaneous discussion.)



          18             MS. BISBEY-KUEHN:  We will state it again.



          19             We were attempting to provide a middle ground



          20   proposal for the Board's consideration that balance the



          21   two competing and opposing sets of information that was



          22   provided by -- by stakeholders.



          23             MR. HISER:  Okay.



          24             So you say you were trying to balance.



          25             I'd like to understand what the balancing was
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           1   that you were considering as you were making that



           2   decision.



           3             MS. BISBEY-KUEHN:  That we have two opposing



           4   stakeholder groups providing sets of scientific data



           5   that support their own position, that either -- so we



           6   have one stakeholder group saying that we have



           7   overestimated the costs, radically overestimated the



           8   costs, and then the leak rates are far, far fewer than



           9   what EPA believes they are and what the Department



          10   believes they are, and then a competing set of



          11   stakeholder positions that say we have radically



          12   underestimated the cost of these, and that the leak



          13   rates are much, much, much higher, orders of magnitude



          14   higher than what EPA and the Department believes they



          15   are.



          16             And so between those two opposing sets of



          17   information, data, cost analysis, we were attempting to



          18   strike a balance between those two competing data sets.



          19             MR. HISER:  Okay.



          20             And at least at the time of the rebuttal, that



          21   balance had shifted in favor of slightly less frequent



          22   LDAR; is that correct?



          23             MS. BISBEY-KUEHN:  It shifted.  Yes.



          24             MR. HISER:  Okay.



          25             This is perhaps a question for -- well, it
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           1   might be for either one of you.  It's on page 68 of your



           2   rebuttal.



           3             You state that NMED is updating the emissions



           4   reductions and cost estimate spreadsheet to reflect the



           5   revised frequencies and will submit the updated



           6   spreadsheet prior to the hearing to allow time for the



           7   other parties to review.



           8             What exhibit number is that, that was updated



           9   and submitted to the other parties?



          10             MS. BISBEY-KUEHN:  I'm sorry.  What --



          11             MR. HISER:  It may be a question for you.



          12             MS. KATZ:  And I don't believe -- I believe



          13   once we went back to the previous proposal, then we



          14   wouldn't have been updating those at --



          15             MR. HISER:  Okay.



          16             So that was not -- you didn't -- you didn't do



          17   it because you reverted, is your testimony?



          18             MS. BISBEY-KUEHN:  Correct.



          19             MR. HISER:  Thank you, Ms. Kuehn, for that.



          20             And then at the -- throughout your testimony



          21   you state in a couple places, and I think the one here



          22   is on page 68, while NMED is proposing to revise the



          23   monitoring frequencies, NMED will consider further



          24   testimony provided by any of the parties that would



          25   support a recommendation that the Board adopt different
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           1   frequencies and/or cost effectiveness estimates; is that



           2   correct?



           3             MS. BISBEY-KUEHN:  Yes.



           4             MR. HISER:  Except that you've moved to



           5   exclude all the NMOGA testimony on those issues, more or



           6   less; is that true?



           7             MS. KATZ:  Objection.



           8             MS. BISBEY-KUEHN:  No.



           9             MS. KATZ:  We didn't move to exclude all the



          10   testimony, mischaracterizing our --



          11             (Simultaneous discussion.)



          12             MR. HISER:  Thank you.



          13             Madam Hearing Officer, that's all my questions



          14   for Ms. Kuehn and Mr. Palmer.



          15             HEARING OFFICER ORTH:  Thank you very much,



          16   Mr. Hiser.



          17             Are there other parties with questions of the



          18   Department panel?  Please turn on your camera.



          19             I don't see anyone.



          20             In that case, we will turn to questions from



          21   the Board.



          22             While I'm doing that, in the event you're an



          23   attendee on this platform and have a question, please



          24   reach out through the chat.



          25             Madam Chair, do you have questions?
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           1             CHAIR SUINA:  Thank you, Madam Hearing



           2   Officer.



           3             And I appreciate the panel and discussion and



           4   the cross.



           5             At this time I don't have any additional



           6   questions.



           7             HEARING OFFICER ORTH:  Thank you.



           8             Vice-Chair Trujillo Davis.



           9             VICE-CHAIR TRUJILLO DAVIS:  I don't have any



          10   additional questions, and I do appreciate the -- the



          11   discussion up until this point.  Thank you.



          12             HEARING OFFICER ORTH:  Thank you.



          13             Member Cates?



          14             Member Bitzer?



          15             MEMBER BITZER:  I was waiting for Demi Moore,



          16   Jack Nicholson and Tom Cruise to come on and say "You



          17   can't handle the truth!"



          18             Anyway, no, I don't have any questions, but I



          19   enjoyed the lively of that one -- the lively discussion.



          20   Thank you.



          21             HEARING OFFICER ORTH:  Thank you.



          22             Member Garcia?



          23             MEMBER GARCIA:  No questions.  Thank you.



          24             HEARING OFFICER ORTH:  Thank you.



          25             And Member Honker.
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           1             MEMBER HONKER:  No questions.  Thank you.



           2             HEARING OFFICER ORTH:  All right.  Thank you.



           3             Ms. Katz, will there be any redirect?



           4             MS. KATZ:  No, nothing from me at this time.



           5   Thank you, Madam Hearing Officer.



           6             HEARING OFFICER ORTH:  All right.  Thank you



           7   so much, Ms. Kuehn and Mr. Palmer.



           8             Let's see.  It is about five after 12:00.



           9             I wouldn't necessarily want to put anyone in



          10   the position of just needing to put on 10 minutes of



          11   testimony.  We would be going from here -- let me just



          12   see where we'd be going from here.



          13             We would be going to Mr. Smitherman.



          14             MR. HISER:  Madam Hearing Officer, I would



          15   need to check with Mr. Smitherman about our effort to



          16   rejuggle our slides.  So it might be better to start



          17   with a different industry or other party witness while



          18   we're trying to accommodate your ruling from earlier



          19   today.



          20             HEARING OFFICER ORTH:  All right.  Well,



          21   let's -- you know what?  Let's spend just a little more



          22   time on -- on that, then, and then we'll break for lunch



          23   and come back at 1:00.



          24             And, please, any counsel who have something to



          25   offer here.
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           1             We do have an e-mail from Ms. Fox, sent a



           2   little more than an hour ago, identifying the slides



           3   that NMED, EDF and Clean Air Advocates believe reflect



           4   information from the two slides with data that was



           5   offered, in my opinion, late.  Those slides are 10, 11,



           6   29, 31, 32, 34, 35, 38, 46, 47, 48, 50 and 52 through



           7   56.



           8             Now, as I understand, again just to summarize



           9   my feelings about it, I believe that they should be



          10   excluded from the Board's consideration because they



          11   reflect data that NMOGA has had since July that was



          12   offered on the afternoon of the fourth day of hearing.



          13             Your counsel, Ms. Soloria, advised you to hear



          14   the evidence and to take up the question of whether it



          15   should be, A, excluded from deliberations, or, B,



          16   included with perhaps an opportunity for the parties who



          17   would be prejudiced by the inclusion of the data in the



          18   record without an opportunity to rebut it, thus



          19   necessitating a reopening of the record.  But again the



          20   Board would not be reviewing the exclusion from



          21   deliberations -- oh, yes, until the beginning of



          22   deliberations.



          23             So it's -- let me put it this way.  I guess it



          24   sounds as though we would proceed, Mr. Hiser, and the



          25   other counsel, with the understanding that the Board
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           1   would not be deciding on exclusion until the beginning



           2   of their deliberations.



           3             So if Ms. Soloria has heard this summary and



           4   I've said it wrong, I would invite her to leap back onto



           5   the screen.  Otherwise I'll accept counsel's comments.



           6             MS. SOLORIA:  Madam Hearing Officer, this is



           7   Counsel Soloria.



           8             And I agree that you have summarized my advice



           9   and what we discussed accurately.  Thank you.



          10             HEARING OFFICER ORTH:  All right.  Thank you.



          11             Ms. Fox, do you have an observation?



          12             MS. FOX:  Thank you, Madam Hearing Officer.



          13             I have nothing to add, except that I would



          14   just again emphasize that what NMOGA would do is make a



          15   proffer of evidence and not give the evidence itself.



          16             HEARING OFFICER ORTH:  All right.  Thank you.



          17             Ms. Soloria, would you leap back on, please,



          18   and clarify your advice there for the Board.



          19             MS. SOLORIA:  Yes.  My -- as I stated earlier,



          20   my understanding and my advice for the Board would be at



          21   this juncture to consider a proffer of the evidence.  I



          22   do believe that, as stated by NMOGA's counsel, they



          23   should have a reasonable opportunity at this point to



          24   ready that proffer, for the presentation through their



          25   witness, and that it would be considered as a proffer
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           1   right now.  The Board would be exposed to it, but they



           2   would make the ultimate decision whether or not to



           3   consider it as evidence at the top of their



           4   deliberations.



           5             HEARING OFFICER ORTH:  Okay.



           6             Anything to add, Ms. Katz?



           7             MS. KATZ:  No, nothing from me.



           8             HEARING OFFICER ORTH:  Mr. Hiser?



           9             MR. HISER:  Madam Hearing Officer, are you



          10   asking me to explain what Mr. Smitherman would proffer,



          11   or are you asking Mr. Smitherman to briefly state what



          12   he would state about the slides?  It's little bit



          13   unclear to me whom you're asking to do that.



          14             HEARING OFFICER ORTH:  All right.  What I'm



          15   trying to do is honor Ms. Soloria's role in advising the



          16   Board.



          17             Ms. Soloria, what would you advise?



          18             MS. SOLORIA:  I would advise that it be done



          19   at this point through counsel.  I think it's probably a



          20   clearer distinction between a proffer versus what is



          21   evidence if it's done through counsel versus a witness.



          22   So I -- in that sense I retract what I think I was



          23   unclear a minute ago.  And I do think that's more in



          24   keeping with it being a proffer, you know, in any other



          25   case rather than a presentation of -- of admitted
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           1   evidence.



           2             HEARING OFFICER ORTH:  All right.  Thank you.



           3             That's what I -- I would have offered, as



           4   well.



           5             Any questions about any of this?



           6             MR. HISER:  So, Ms. Orth, I don't believe that



           7   we necessarily agree with Ms. Fox's rather



           8   latitudinarian approach of your ruling earlier today.



           9   There's a number of items that she's striking that are



          10   from Mr. Smitherman's direct testimony where he refers



          11   to facts and figures that are set forth in the NMOGA



          12   comments, which are in the administrative record, or you



          13   call the record proper, and where that needs to be



          14   considered in light of what he said in order to



          15   understand what Mr. Smitherman's testimony is.



          16             There are other parts of her testimony which I



          17   think we can do a proffer on, and I'm happy to do that,



          18   I guess, at this time as best I can, given that we've



          19   been in hearing the whole time since I was asked to do



          20   this.



          21             HEARING OFFICER ORTH:  Okay.  Thank you,



          22   Mr. Hiser.



          23             So it sounds as though there might be, then,



          24   three categories of evidence coming in through



          25   Mr. Smitherman, the evidence and testimony that is not
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           1   objectionable; the evidence and testimony that should --



           2   to the extent it merely reflects the new data from the



           3   spreadsheets should simply be made part of the proffer



           4   through your lips, Mr. Hiser; and then perhaps a third



           5   category in which if you want to point to



           6   Mr. Smitherman's direct testimony, perhaps we should



           7   just take it subject to objection.



           8             Because I don't want to clutter up the record



           9   while Mr. Smitherman is speaking with a lot of argument.



          10   I'd like to move through this.



          11             MR. HISER:  Okay.  So my understanding is --



          12   and I will ask Ms. Katz, because I think she's speaking



          13   to slides 10 and 11, and I'm trying to look at what the



          14   slides are at the same time.



          15             This is our example of the model plant in



          16   response to the question, but -- so on this I assume



          17   that you're looking for a proffer, Ms. Katz; is that



          18   correct?



          19             MS. KATZ:  Yeah.  I believe that the -- yeah,



          20   the proffer would be right as Ms. Soloria stated.  Those



          21   are slides that we identified as containing new



          22   information that we haven't seen previously.



          23             MR. HISER:  Okay.  So our proffer on this is



          24   that in the direct testimony there were tables that



          25   provided information about a NMOGA model plant.  In the
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           1   rebuttal there were questions about what that NMOGA



           2   model plant is.  In NMOGA's testimony in Exhibit -- I



           3   believe it's 27, NMOGA provided the greenhouse gas



           4   reporting data.



           5             Mr. Smitherman's testimony would have



           6   explained that he took that data in Exhibit 27, divided



           7   by the number of well counts, divided the number of



           8   wells by two, to calculate the number of facilities, and



           9   then divided the number of pieces of equipment by the



          10   number of facilities, to come up with a so-called



          11   Greenhouse Gas Reporting Program model plant, which is



          12   not very different, honestly, from the -- it's a little



          13   bit different from the CTG model.



          14             HEARING OFFICER ORTH:  Okay.  Thank you.



          15             I'm wondering, though, if it would be helpful



          16   to break for lunch, Mr. Hiser.



          17             MR. HISER:  Yeah.  I mean, would it be



          18   helpful -- we could put together -- maybe Ms. Fox could



          19   provide a little bit more explanation behind why she



          20   thinks certain slides -- I think we understand 52 to



          21   56 -- Tannis, Ms. Fox, why -- your objections are to



          22   those, but -- and I think we understand 10 to 11, but we



          23   would be helped if you could provide maybe a line about



          24   what the questions are about the other slides, so that I



          25   can tailor it more specifically to what your concern is.
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           1             MS. FOX:  That sounds good, Mr. Hiser.



           2             We collaborated with NMED and Mr. Palmer on



           3   this list, and so we'll provide you that information.



           4             MR. HISER:  I think our particular questions



           5   are on slides 29 through 46, if that -- yeah, between



           6   those two -- between 29 and 46 are the ones that we had



           7   the most question about what the concern was.



           8             And so, Madam Hearing Officer, why don't we



           9   postpone this to the end of the day so that we don't



          10   waste any more hearing time, and we'll move forward, and



          11   I may come back and say that there are a couple slides



          12   in the 29 to 46 range which we think are in the direct,



          13   and maybe we can hash that out then, and then on the



          14   proffers we can push all that back to the end of the



          15   hearing, so we're not using people's feisty period when



          16   they're awake on those issues --



          17             HEARING OFFICER ORTH:  All right.



          18             MR. HISER:  -- or if that makes sense.



          19             HEARING OFFICER ORTH:  It does make sense.



          20   Thank you, Mr. Hiser.



          21             It's 12:16.  Let's break until 1:00.  We'll



          22   return for public comment and proceed as you've just



          23   described.



          24             Thank you, all.



          25             MR. HISER:  Thank you, Madam Hearing Officer.
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           1             (Proceedings in recess from 12:16 p.m. to



           2             1:00 p.m.)



           3             HEARING OFFICER ORTH:  Let's come back from



           4   the lunch break, please.



           5             Good afternoon.



           6             My name is Felicia Orth.  I'm the Hearing



           7   Officer appointed by the Environmental Improvement Board



           8   to conduct a hearing in EIB 21-27 on ozone precursors.



           9             We are in day eight of the hearing and have



          10   reached the 1:00 p.m. public comment session.



          11             I will call expressly on those of you who



          12   reached out to the Board administrator, Pam Jones.  If



          13   you are on the platform to offer public comment and did



          14   not reach out to the administrator, I'm still happy to



          15   take your comment.  Reach out, please, in the chat.  And



          16   if you have any trouble with the chat function, which is



          17   enabled for everyone, please reach out to Pam at (505)



          18   660-4305.



          19             I'll call on you in this order, Harold Pope,



          20   Rebecca Long, George Greenlee, Elizabeth Ortega, Lori



          21   Walters, Shelley Mann-Lev, Patricia Stern, Jonathan Sena



          22   and Jesse Barnes.



          23             Three things about public comment.  It is



          24   taken under oath, as with all testimony before the



          25   Board, it is taken by audio, not video, and it's limited
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           1   to five minutes.



           2             So let me find Senator Pope first.



           3             All right.  I am not seeing Senator Pope.



           4             Let me go to Commissioner Long.



           5             Commissioner Long, I've unmuted you.



           6             Can you hear me?



           7             MS. LONG:  Good morning.



           8             Yes, ma'am.  I appreciate you.



           9             Can you hear me okay?



          10             HEARING OFFICER ORTH:  Yes.  Your voice is



          11   coming through clearly.



          12             If you would please spell your name for the



          13   transcript.



          14             MS. LONG:  It's R-E-B-E-C-C-A L-O-N-G.



          15             HEARING OFFICER ORTH:  Thank you very much.



          16             Raise your right hand.



          17             Do you swear or affirm to tell the truth?



          18             MS. LONG:  I do, yes.



          19             HEARING OFFICER ORTH:  Thank you.



          20



          21



          22



          23



          24



          25

�



                                                                    2490





           1                         REBECCA LONG



           2        having been first duly sworn or affirmed, gave



           3        public comment as follows:



           4                        PUBLIC COMMENT



           5             HEARING OFFICER ORTH:  I'm going to start your



           6   five minutes now.



           7             MS. LONG:  Okay.  Thank you.



           8             I appreciate this opportunity today.



           9             So I am the Lea County Commission Chair, and



          10   my name is Rebecca long.



          11             I just want to give a few comments of what the



          12   oil and gas industry does for my county.



          13             Lea County has about 75,000 people, and oil



          14   and gas provides over 18,000 good-paying jobs.  Oil



          15   and -- oil and gas production, it's the foundation of



          16   New Mexico's economy.  We all know that.  And it's by



          17   far the largest employer in Southeastern New Mexico.



          18             Some of the particulars here are we have 844



          19   teachers in 37 schools in Lea County.  The oil and gas



          20   industry provides over 46 million a year to fund our K



          21   through 12 schools, and it also provides 2.2 million in



          22   funding for higher education in Lea County.  So you can



          23   see that our education system is highly dependent on the



          24   oil and gas industry.



          25             But we also have 40 megawatts of solar and
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           1   50 megawatts of wind energy.  So we do embrace all of it



           2   here in Lea County.



           3             You know, our small businesses depend on sales



           4   of their goods and services to the folks that work in



           5   the oil and gas industry.  So again, you know, our whole



           6   economy is -- surrounds the oil and gas industry here.



           7   Last year oil and gas provided 2.8 billion to the state



           8   budget and 1.4 billion for public schools and higher



           9   education.  We all know that we are a state that



          10   benefits greatly from our natural resources.



          11             So I guess today what I really want to say,



          12   besides give you a little bit of what's going on in Lea



          13   County, you know, we all want a clean environment.  We



          14   live here, and that's very, very important to us.  And



          15   what I'm asking the Board to consider is regulation that



          16   allows the oil and gas industry to continue providing



          17   this large volume of jobs while investing in new



          18   technology and equipment that promotes a clean



          19   environment.



          20             Flexible, regulatory approaches recognize and



          21   encourage the adoption and development of creative



          22   solutions to reduce emissions, and we are all about



          23   reducing emissions, and we -- we are good partners, and



          24   we want to continue to be good partners with everyone in



          25   New Mexico.
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           1             So I appreciate your time today.  Thank you.



           2             HEARING OFFICER ORTH:  Thank you, Commissioner



           3   Long.



           4             I believe I just saw Senator Pope join the



           5   platform.  So we'll go back to --



           6             Senator Pope, can you hear me?



           7             MR. POPE:  Yes, I can.



           8             HEARING OFFICER ORTH:  I can hear you clearly.



           9             If you would please spell your name for the



          10   record.



          11             MR. POPE:  H-A-R-O-L-D, last name Pope,



          12   P-O-P-E, and J-R for Junior.



          13             HEARING OFFICER ORTH:  Thank you very much.



          14             If you would raise your right hand.



          15             Do you swear or affirm to tell the truth?



          16             MR. POPE:  I do.



          17             HEARING OFFICER ORTH:  Thank you.



          18                       HAROLD POPE, JR.



          19        having been first duly sworn or affirmed, gave



          20        public comment as follows:



          21                        PUBLIC COMMENT



          22             HEARING OFFICER ORTH:  I'll start your five



          23   minutes now.



          24             MR. POPE:  Good afternoon.



          25             My name is Senator Harold Pope, Junior,
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           1   representing District 23 In Northwest Albuquerque in



           2   Bernalillo County.



           3             I would like to thank the Environmental



           4   Improvement Board for the opportunity to provide



           5   comment.



           6             I would like to give full support of Governor



           7   Michelle Lujan Grisham's call for nation-leading oil and



           8   gas pollution rules.  In order for this to become a



           9   reality, though, the EIB must strengthen the New Mexico



          10   Environment Department's proposed ozone precursor rules



          11   to protect those living closest to development.



          12             Oil and gas pollution are negatively impacting



          13   our air, water and health, but rural communities, tribal



          14   communities, children and even our elderly are



          15   especially at risk.  I think there's around 130,000 New



          16   Mexicans that live within about a half mile of oil and



          17   gas development, including communities of color in the



          18   BIPOC community, which disproportionately impact them



          19   with climate change and air pollution.



          20             Leaks due to equipment malfunction and lack of



          21   maintenance account for about 70 percent of oil and gas



          22   industry's emissions statewide.  I am encouraged by the



          23   in fact that leading producers at the federal and state



          24   level are standing up to support firm regulations that



          25   cut pollution and methane and protect our communities.
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           1   This will ensure that New Mexico's regulations lead the



           2   nation, which is also important when the EPA considers



           3   federal rules.



           4             Setting strong rules at the state level sets a



           5   good bar for forthcoming federal methane rules that can



           6   help protect New Mexicans, even from states like Texas



           7   whose regulations are limited.  New Mexico can lead and



           8   show the nation how to protect our air, water and



           9   health.



          10             We'd like to commend the NMED once again for



          11   putting forward a strong proposal.  I would propose



          12   adding three critical improvements that the EIB should



          13   make to protect communities and address major sources of



          14   pollution.



          15             One, I'd like to see more protections to those



          16   living closest to development by requiring more frequent



          17   inspections to find and fix leaks.



          18             Number two, that we ensure strong requirements



          19   for operators to control pollution during the completion



          20   of an oil and gas well, as well as when they redevelop



          21   these wells.



          22             And finally, three, strengthen requirements to



          23   cut pollution from pneumatic controllers that are used



          24   in oil and gas production.



          25             Many of these emission leaks are avoidable,
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           1   and we can avoid many of the serious health problems



           2   that many in our frontline communities are facing,



           3   especially those in the BIPOC communities.  Emissions



           4   from oil and gas operations can take toxic, even deadly



           5   gases like hydrogen sulfide, toluene, xylene and



           6   benzene.



           7             Methane leaks also release volatile organic



           8   compounds, which can also be building blocks for many of



           9   the ozone pollution that we're really concerned with,



          10   which can also harm our respiratory system, trigger



          11   asthma attacks and worsen emphysema.



          12             I speak to you today not only as an elected



          13   official, but also as a voice for our youth that is



          14   asking us to do more to protect our environment and



          15   health.



          16             Thank you once again for the work that you're



          17   doing and giving me this opportunity to speak.



          18             HEARING OFFICER ORTH:  What'd I just do?



          19             Thank you, Senator.



          20             Excuse me.



          21             Let me go to George Greenlee.



          22             I don't see Mr. Greenlee by name.  I think I



          23   saw a call-in user.



          24             Caller 13, please tell us your name.



          25             Caller 13?
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           1             All right.  That's the only call-in user.



           2             I'll move, then, to Elizabeth Ortega, see if



           3   Ms. Ortega is on the platform.



           4             No.



           5             And then Lori Walters.



           6             Oh, I see Ms. Walters.



           7             Ms. Walters, can you hear me?



           8             MS. WALTERS:  Yes, I can.



           9             Can you hear me?



          10             HEARING OFFICER ORTH:  Yes.  I can hear you



          11   clearly.



          12             If you would please spell your name.



          13             MS. WALTERS:  It's L-O-R-I, and my last name



          14   is W-A-L-T-E-R-S.



          15             HEARING OFFICER ORTH:  Thank you.



          16             And raise your right hand.



          17             Do you swear or affirm to tell the truth?



          18             MS. WALTERS:  Yes, ma'am.



          19             HEARING OFFICER ORTH:  Thank you.



          20                         LORI WALTERS



          21        having been first duly sworn or affirmed, gave



          22        public comment as follows:



          23                        PUBLIC COMMENT



          24             HEARING OFFICER ORTH:  I'll start your five



          25   minutes now.
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           1             MS. WALTERS:  Okay.  Thank you again.



           2             My name is Lori Walters, and I work for a



           3   small company called San Juan Resources, whose main



           4   operations are located in New Mexico.



           5             And my background is I've been working in the



           6   financial accounting side of oil and gas for over 25



           7   years.



           8             I'm speaking here today to provide a viewpoint



           9   from a small business perspective and US citizen of the



          10   current regulations on methane emissions.  I am



          11   concerned that additional administrative burden will



          12   have a major impact on small business and may ultimately



          13   put many oil -- small oil and gas operators in a



          14   situation where they may need to prematurely plug and



          15   abandon wells due to regulations or costly equipment



          16   upgrades and additional administrative and reporting



          17   requirements.



          18             According to the New Mexico Tax Research



          19   Institute, production -- oil production could drop by



          20   13 percent, and natural gas production could drop by



          21   23 percent.  This would greatly impact New Mexico



          22   budgets with decreased revenue and increase unemployment



          23   for oil field workers.



          24             Every citizen wants a clean environment, and I



          25   think the US does a pretty good job of keeping a clean
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           1   environment in the US.  These type of mandates in New



           2   Mexico and the US do not even consider the methane



           3   emissions from foreign developing countries like China



           4   and Russia.  Since foreign countries manufacture many of



           5   our products used in the US with limited environmental



           6   regulations, the US is in effect transferring their



           7   consumed methane emissions to foreign countries.



           8             This is really a US consumption problem.  US



           9   manufacturers like oil and gas companies are at a huge



          10   disadvantage compared to these foreign companies since



          11   the US companies are required to install costly



          12   equipment and implement additional regulation



          13   procedures.  There is an ultimate price that will be



          14   paid by the US consumer, primarily the lower and middle



          15   class, with higher oil and gas prices and dependence on



          16   foreign countries for critical energy supply.



          17             As a parent, I want my children to do better



          18   than me.  I would guess that's the American dream.  I am



          19   deeply concerned these type of mandates and the rising



          20   US debt will ultimately cripple this American dream.



          21             I would like to conclude as an employee of a



          22   small business.  The small business exemption is



          23   critical in any final rule.  Larger businesses can



          24   implement certain regulations more readily because they



          25   can purchase equipment in large quantities, potentially
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           1   discounted under a contract.  Large businesses can hire



           2   additional personnel to help in reporting such mandates.



           3             For a bis -- for a small business who operate



           4   under conservative budgets, these type of mandates could



           5   ultimately cripple their business model.



           6             Small businesses are so critical to the US and



           7   New Mexico economies that a crippling of these



           8   businesses could have far-reaching devastating



           9   consequence to the economy as a whole.  Small businesses



          10   are like the small cells in the human body.  Each cell



          11   supports the body as a whole, just as small businesses



          12   support the general overall economy.



          13             On a personal note, I have seen small



          14   business -- the small business I work at support me



          15   while I was sick with cancer.  Although small businesses



          16   are exempt under the mandates when it comes to family



          17   leave, my company did everything they could to support



          18   me during this time.  This is what small business do.



          19   They support their employees, and they support their



          20   local economies.



          21             Instead of the local government issuing



          22   burdening regulations on small business, it's time for



          23   governments like New Mexico to support small business



          24   and its citizens who work for these companies.  I feel



          25   the American dream is at stake.
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           1             That's all I have to say.



           2             Thank you.



           3             HEARING OFFICER ORTH:  Thank you, Ms. Walters.



           4             We go now to Shelley Mann-Lev.



           5             I have unmuted you.



           6             MS. MANN-LEV:  Thank you so much.



           7             My name is Shelley Mann-Lev.



           8             Can you hear me?



           9             HEARING OFFICER ORTH:  Hold on.  Hold on.



          10             Would you spell your name, please.



          11             MS. MANN-LEV:  Sure.  Shelley, S-H-E-L-L-E-Y,



          12   M-A-double-N-hyphen-L-E-V-as-in-Victor.



          13             HEARING OFFICER ORTH:  Thank you.



          14             And raise your right hand.



          15             Do you swear or affirm to tell the truth?



          16             MS. MANN-LEV:  I do.



          17             HEARING OFFICER ORTH:  Thank you.



          18                        SHELLEY MAN-LEV



          19        having been first duly sworn or affirmed, gave



          20        public comment as follows:



          21                        PUBLIC COMMENT



          22             HEARING OFFICER ORTH:  I'll start your five



          23   minutes now.



          24             MS. MANN-LEV:  Thank you so much.



          25             And thank you so much to the Environmental
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           1   Improvement Board who is considering this testimony and



           2   making these important decisions.



           3             My name is Shelley Mann-Lev, and I have the



           4   honor and privilege of serving as the president of the



           5   New Mexico Public Health Association.  The mission of



           6   the New Mexico Public Health Association is to promote



           7   public health practice, policies and systems that



           8   support health equity in New Mexico.



           9             We have over 500 members, public health



          10   practitioners and students, who are all deeply committed



          11   in their work and education lives to supporting the



          12   well-being of all New Mexicans and to address



          13   disparities, health equity issues that negatively impact



          14   those who are most vulnerable and underresourced.



          15             The issues at stake here, ozone, pollution,



          16   methane emissions, deeply, deeply impact our communities



          17   and impact health equity in New Mexico.  I know you've



          18   heard many statistics and that you are all aware of, you



          19   know, the large numbers of New Mexicans who are directly



          20   impacted, and, of course, why you are present here and



          21   doing this work, that we are dealing with emissions and



          22   compounds that have both immediate health impacts and



          23   long-term health impacts for everyone.



          24             Those communities that are most immediately



          25   impacted, the children and elderly and communities of
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           1   color, black, indigenous, Hispanic, Latinx



           2   communities -- many people in those communities already



           3   are suffering from those health impacts, and we have got



           4   to as a state, as a nation, as a world do what --



           5   everything that we can to minimize those harmful impacts



           6   and protect the well-being and health of those who are



           7   most vulnerable.



           8             Ozone, methane emissions -- we know that



           9   methane in particular has one of the strongest impacts



          10   on global climate change, the global climate emergency



          11   that we find ourselves in today.



          12             I want to again, as one of the other people



          13   who testified, speak to and appreciate the work that's



          14   been done by Governor Lujan Grisham and the New Mexico



          15   Environmental Department and urge that we take this



          16   critical opportunity to do all that we can in terms of



          17   our rules and regulations to reduce the major sources of



          18   pollution and to add in the three things I've heard you



          19   mention just before, as well.



          20             To protect those living closest to development



          21   by requiring more frequent inspections to find and fix



          22   leaks.  Rules that don't have inspections aren't



          23   necessarily followed.  It's difficult to change



          24   long-standing behaviors and practices, and so we need



          25   both inspections and enforcement to ensure that the
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           1   rules that we adopt will, in fact, be implemented.



           2             The second area is to ensure that strong



           3   requirements are in place for all operators.  It needs



           4   to be an equitable playing field to control pollution



           5   during the completion of an oil or gas well, as well as



           6   when they redevelop an existing well.



           7             And finally, the third area, opportunity to



           8   strengthen the current requirements is to cut pollution



           9   from pneumatic controllers that are used in oil and gas



          10   production.  These devices are the second largest source



          11   of oil and gas methane emissions in New Mexico, and we



          12   need to in New Mexico for the Environment Department to



          13   require companies to inspect these pneumatics for leaks



          14   and accelerate the timeline to retrofit equipment with



          15   zero bleed or zero emission pneumatic controllers.



          16             As a dedicated public health professional who



          17   has spent decades in New Mexico caring for the



          18   well-being of children in particular and all New



          19   Mexicans, I know firsthand how much our communities have



          20   suffered from air pollution and climate change.



          21             I want to thank you again for considering how



          22   we can provide even stronger leadership for our state



          23   and for our country, especially for those who are most



          24   vulnerable.



          25             Thank you so much for your attention.
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           1             HEARING OFFICER ORTH:  Thank you very much,



           2   Ms. Mann-Lev.



           3             I'll look for Patricia Stern next.



           4             I don't see Patricia Stern.



           5             Jonathan Sena.  Excuse me.  Jonathan Sena.



           6             Mr. Sena, I've unmuted you.



           7             Can you hear me?



           8             MS. SENA:  Yes, Ms. Orth.



           9             Thank you so much for your time.



          10             HEARING OFFICER ORTH:  Thank you.



          11             If you would spell your name, please.



          12             MS. SENA:  Yes, ma'am.  Jonathan,



          13   J-O-N-A-T-H-A-N, Sena, S-E-N-A.



          14             HEARING OFFICER ORTH:  Thank you.



          15             And if you would raise your right hand.



          16             Do you swear or affirm to tell the truth?



          17             MS. SENA:  Yes, ma'am, I do.



          18             HEARING OFFICER ORTH:  Thank you.



          19                         JONATHAN SENA



          20        having been first duly sworn or affirmed, gave



          21        public comment as follows:



          22                        PUBLIC COMMENT



          23             HEARING OFFICER ORTH:  I'll start your five



          24   minutes now.



          25             MS. SENA:  Thank you, Chair.
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           1             And I want to thank the Members of the Board



           2   for this time.  We appreciate your leadership and your



           3   due diligence in this process.



           4             Again my name is Jonathan Sena, and I live in



           5   Hobbs, New Mexico.  I'm a youth pastor at a local church



           6   and a county commissioner here in Lea County.



           7             I was born and raised in New Mexico, and I am



           8   native New Mexican on my father's side.  My family has



           9   lived and worked in New Mexico for generations,



          10   literally hundreds of years.  New Mexico is my home.



          11             The oil and gas industry provides me through



          12   our funding from parishioners at church and to the



          13   county.  It provides for my family and provides for me.



          14   And I'm so grateful for that.  And it provides for so



          15   many people in Lea County and throughout New Mexico



          16   directly and in my case indirectly.



          17             The oil and gas industry pays for the roads



          18   that I use to drive my daughter, Gavila, to preschool



          19   during the day, and it pays for the parks where I take



          20   her to play.  The oil and gas industry pays for the



          21   diverse police officers, firefighters, county deputies,



          22   EMS staff members who serve to keep my family safe every



          23   day.



          24             The industry supports education, supports



          25   first responders and supports health care in our
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           1   community.  The industry is filled with people who --



           2   who want to work hard, are used to good, solid, level



           3   regulations.  They want to do it right.  And I -- that's



           4   what I see.  And I see that the oil and gas industry



           5   provides jobs for every demographic of our community,



           6   especially the Latino community.



           7             Our people are hard workers and are grateful



           8   for the good salaries they receive from the oil and gas



           9   industry.  This in turn provides tax dollars for other



          10   jobs, other forms of economic development in our



          11   community.



          12             In Lea County we do not have the mountains and



          13   rivers that are available in other parts of New Mexico.



          14   What we do have is extraordinary people, and we have



          15   also the support of the oil and gas industry to provide



          16   jobs, tax dollars to support teachers and police



          17   officers and firefighters.  The oil and gas industry



          18   helps us to build schools and parks and opportunities



          19   for our families to move from poverty to



          20   self-sufficiency through good jobs.



          21             Now, look, I genuinely believe that our state



          22   can have fair rules while still reducing emissions and



          23   continuing to strengthen our state's biggest and most



          24   successful industry.  It's important to get feedback



          25   from oil and gas producers.
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           1             Look, we don't want unintended consequences



           2   like shutting -- shutting in significant production



           3   volumes or even putting small producers out of business.



           4   These unintended consequences can harm minority-owned



           5   small business owners, people who are my friends and



           6   family members and people I go to church with.



           7             Oil and natural gas production is a major part



           8   of the foundation for our state's economy, and I believe



           9   it's critical that the state rules permit the oil and



          10   gas industry to continue to grow, create jobs for



          11   families, to attract investment and to provide critical



          12   funds for our state budget, public schools, while



          13   absolutely still making sure our families are safe.



          14             The oil and gas industry is proactively



          15   working to limit emissions of methane and other



          16   greenhouse gases.  Producers are investing.  I see it.



          17   Producers are investing in new technology and equipment



          18   and adopting the leading best practices in different



          19   operations.



          20             And I believe that flexible regulatory



          21   approaches recognize and encourage this adoption in this



          22   type of development in regard to creative solutions to



          23   reduce emissions.



          24             So I want to thank you so much for giving me



          25   the opportunity to speak today.  I appreciate your time.
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           1   I appreciate your leadership and your service to the



           2   State of New Mexico.



           3             Thank you so much.



           4             HEARING OFFICER ORTH:  Thank you, Commissioner



           5   Sena.



           6             Let's see.  We'll go next to Jesse Barnes.



           7             I've unmuted you.



           8             Can you hear me?



           9             MR. BARNES:  Yes.  Yes.



          10             HEARING OFFICER ORTH:  Oh.  Terrific.



          11             Hello.  If you would spell your name, please.



          12             MR. BARNES:  J-E-S-S-E B-A-R-N-E-S.



          13             HEARING OFFICER ORTH:  Thank you.



          14             And raise your right hand.



          15             Do you swear or affirm to tell the truth?



          16             MR. BARNES:  I do.



          17             HEARING OFFICER ORTH:  Thank you.



          18                         JESSE BARNES



          19        having been first duly sworn or affirmed, gave



          20        public comment as follows:



          21                        PUBLIC COMMENT



          22             HEARING OFFICER ORTH:  I'll start your five



          23   minutes now.



          24             MR. BARNES:  Thank you for this opportunity.



          25             My name is Jesse Barnes.  I'm a family
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           1   medicine physician currently based in Albuquerque, and



           2   I've spent the last 14 years working all around New



           3   Mexico, providing primary care.



           4             For the last three years, I've been a member



           5   of a new group called Primary Care Advocates for Healthy



           6   Communities, along with a couple dozen of my fellow



           7   primary care providers also with experience working all



           8   around New Mexico.  We started the group because we have



           9   discovered in the course of our work that there are



          10   issues much larger than what we can address during our



          11   clinical visits with patients that have a huge impact on



          12   their health.



          13             Obviously, the quality of air that people



          14   breathe in communities around New Mexico is one of those



          15   issues.  The science is clear.  The medical science is



          16   not debatable.  Poor air quality worsens diseases such



          17   as asthma, COPD, emphysema and bronchitis, and has a



          18   very real impact on our communities.



          19             It tends to target the most vulnerable members



          20   of our communities, children who suffer from reactive



          21   airway disease and asthma, elders who have diseases like



          22   COPD, and it tends to target people of color, who are



          23   disproportionately affected by the location of these



          24   industries that pollute our air quality.



          25             The American Lung Association has given three
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           1   New Mexico counties an F grade for ozone pollution this



           2   year.  Our communities should not have to choose between



           3   economic development and health.  Responsible



           4   regulations are necessary to ensure that every New



           5   Mexican is able to breathe healthy air and that industry



           6   does not pollute our air quality and damage the health



           7   of New Mexicans.



           8             I'm very grateful to the Governor and the New



           9   Mexico Environmental Improvement Department for taking



          10   this issue seriously.



          11             I don't want to repeat in depth what Senator



          12   Pope and others have already mentioned, but we call for



          13   continuing strong regulations and identify three areas



          14   which we think that these regulations need to be



          15   strengthened.  That includes protecting frontline



          16   communities by requiring more frequent inspections,



          17   ensuring protection during well completion and when



          18   redeveloping existing wells, and strengthening



          19   requirements to cut pollution from the pneumatic



          20   controllers.



          21             Thank you for your time.



          22             HEARING OFFICER ORTH:  Thank you, Dr. Barnes.



          23             I will go, then, to Sanders Moore who reached



          24   out through chat.  Let me see here.



          25             I've unmuted you.
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           1             Can you hear me?



           2             Hello?



           3             Sanders Moore.



           4             He may have stepped away.



           5             All right.  I have rechecked for those names I



           6   called earlier and don't see them on the platform.



           7   Let's see here.



           8             Try unmuting Sanders Moore one more time.



           9             Hello.  Can you hear me?



          10             No.  It's not working.



          11             Sanders Moore is saying "I cannot unmute



          12   myself on my end."



          13             I've done what I can on the platform.  We do



          14   have several more public comment sessions.  So in the



          15   event you're able to rejoin us at 5:00, 9:00, 1:00 or



          16   5:00 any day, please rejoin us.  Thank you.



          17             All right.  Let's return to the technical



          18   case.



          19             Mr. Hiser?



          20             Or Ms. Katz?



          21             If you'd rejoin us on screen.



          22             Mr. Hiser, I would ordinarily go to you at



          23   this point for Mr. Smitherman's testimony or Mr. Meyer's



          24   testimony.



          25             MR. HISER:  Mr. Meyer is not on -- Mr. Meyer
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           1   is not a witness on this issue for us.



           2             HEARING OFFICER ORTH:  Okay.



           3             MR. HISER:  I think all we have is



           4   Mr. Smitherman.



           5             HEARING OFFICER ORTH:  All right.



           6             And are you ready to present Mr. Smitherman,



           7   or will we be coming back?



           8             MR. HISER:  I think it would be better if we



           9   came back, if that's okay.



          10             HEARING OFFICER ORTH:  All right.  That's



          11   fine.



          12             So let's go to -- should we go to Davis, then,



          13   for IPANM?



          14             MR. ROSE:  Madam Hearing Officer, I don't



          15   believe -- excuse me.  I don't believe we have any



          16   testimony on this issue.  Mr. Davis testified as to the



          17   application of LDAR to facilities yesterday in



          18   connection with that testimony.  So I don't think we had



          19   any testimony directly with LDAR itself.



          20             HEARING OFFICER ORTH:  All right.  Thank you.



          21             So I believe we go to Mr. Holderman.



          22             We're obviously --



          23             MR. JANOE:  Madam Hearing Officer, we're -- I



          24   am policing up Mr. Holderman right now.  He was down the



          25   hall on another phone call.  We -- we -- we anticipated
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           1   there being two more witnesses between us and them, but



           2   if you bear with me for a moment, I think we can get



           3   Mr. Holderman over here.



           4             HEARING OFFICER ORTH:  Thank you.



           5             MS. SHEEHAN:  Madam Hearing Officer, while



           6   we're waiting for Mr. Holderman, if it's okay with you,



           7   I could go ahead and present Mr. Copeland.



           8             HEARING OFFICER ORTH:  All right.



           9             How do you feel about that, Mr. Janoe?



          10             MS. SHEEHAN:  It shouldn't take more than one



          11   minute.



          12             HEARING OFFICER ORTH:  I'm all in favor,



          13   Ms. Sheehan.



          14             MS. SHEEHAN:  Thank you, Madam Hearing



          15   Officer.



          16             Mr. Cope --



          17             HEARING OFFICER ORTH:  All right.



          18             MS. SHEEHAN:  Mr. Copeland's direct written



          19   prefiled testimony, which is GCA Exhibit 15, addressed



          20   the GCA's proposed modest amendments to the Department's



          21   default monitoring requirements as set forth in the



          22   Department's May 6th version of the rule at



          23   Section 116C.(1)(e).  Since that time, NMED has



          24   addressed the GCA's concerns with its provision in NMED



          25   Rebuttal Exhibit 23.
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           1             Given this cooperation and in an effort to



           2   streamline this proceeding, if parties or Board Members



           3   have questions for Mr. Copeland, he's available to



           4   answer those.  Otherwise, the GCA is satisfied with the



           5   admission of Mr. Copeland's resume and testimony, GCA



           6   Exhibits 15 and 16 respectively, into the record as



           7   support for Section 116C as set forth in NMED Rebuttal



           8   Exhibit 23.



           9             HEARING OFFICER ORTH:  Wow.  Thank you very



          10   much, Ms. Sheehan.



          11             Let me pause a moment in the event any party



          12   would like to turn on their camera for questions of



          13   Mr. Copeland.



          14             Not seeing anyone.



          15             Board Members, please wave a hand if you think



          16   you would have a question.



          17             No.



          18             All right.  Thank you very much, Ms. Sheehan.



          19   I think we're going to move along, then.  Thank you.



          20             MS. SHEEHAN:  Thank you, Madam Hearing



          21   Officer.



          22             HEARING OFFICER ORTH:  Let's see if Mr. Janoe



          23   got ahold of Mr. Holderman.  Otherwise, we could take



          24   Ms. Nolting next.



          25             MR. JANOE:  Let's move forward with
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           1   Ms. Nolting.  Mr. Holderman is finishing up what he



           2   needed to finish up and should be about five or 10 more



           3   minutes.



           4             HEARING OFFICER ORTH:  All right.  Thank you,



           5   Mr. Janoe.



           6             Ms. Gutierrez and -- let's see.



           7             MS. GUTIERREZ:  I believe Ms. Nolting is



           8   ready, as well.



           9             HEARING OFFICER ORTH:  I believe I made her a



          10   panelist.



          11             There you are.



          12             MS. GUTIERREZ:  There she is.



          13             HEARING OFFICER ORTH:  Go ahead.



          14             MS. GUTIERREZ:  Thank you.



          15                        LESLIE NOLTING



          16                 (Relating to Topic Order 27)



          17        having been first duly sworn or affirmed, was



          18        examined and testified as follows:



          19                      DIRECT EXAMINATION



          20   BY MS. GUTIERREZ:



          21             MS. GUTIERREZ:  Madam Hearing Officer, could



          22   you please give me screen share permissions?



          23             See if I can improve my ability to do this



          24   this time.



          25             Okay.  Are we looking at a slide deck?
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           1             Great.  Thank you.



           2             Ana Gutierrez with Hogan Lovells on behalf of



           3   Kinder Morgan.



           4             This is testimony relating to equipment leaks,



           5   and this relates to Kinder Morgan's direct technical



           6   testimony at Exhibit 7, as well as Exhibit 15.



           7        Q.   Ms. Nolting, as your qualifications have



           8   already been presented to the Board, can you please



           9   introduce yourself for the record?



          10        A.   Yes.  My name is Leslie Nolting, and I am an



          11   EHS manager at Kinder Morgan, focusing on air permitting



          12   and compliance.



          13        Q.   Thank you.



          14             And did you submit written direct technical



          15   testimony at Exhibit 7 and rebuttal technical testimony



          16   at Exhibit 15 regarding leak detection?



          17        A.   Yes.



          18        Q.   Do you have any changes to that testimony?



          19   And if not, do you adopt that testimony in full today?



          20        A.   I have no changes to my testimony, and yes, I



          21   adopt it in full.



          22        Q.   Thank you.



          23             Could you please summarize for the Board your



          24   testimony regarding leak detection and Kinder Morgan's



          25   particular request for the Board's consideration.
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           1        A.   Yes.



           2             Good afternoon, Madam Hearing Officer, Madam



           3   Chair and Members of the Board.



           4             Thank you again for the opportunity to speak



           5   with you.



           6             As you have heard from the Department, Kinder



           7   Morgan and EDF engaged in the issue of leak detection.



           8   As a result of that engagement to understand each



           9   party's -- and to understand each party's priorities,



          10   Kinder Morgan and EDF propose a joint proposal for leak



          11   detection at transmission compressor stations.



          12             I will be brief because, as NMED testified, we



          13   understand that the Department plans to incorporate this



          14   joint proposal to an updated red-line, and we have heard



          15   no objections from other parties.



          16             Under the joint proposal, transmission



          17   compressor station operators would have two alternative



          18   compliance options.  They could either conduct quarterly



          19   monitoring, or they could comply with federal New Source



          20   Performance Standards with an important caveat.  In



          21   order to take advantage of this second compliance



          22   option, the federal standards -- the federal standards



          23   must be at least as stringent as the version of the NSPS



          24   Quad Oa in effect on the effective date of Part 50,



          25   which is quarterly.
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           1             The priority purpose for the joint proposal is



           2   twofold.



           3             First, to ensure operators are inspecting



           4   stations at an appropriately regular frequency, in



           5   particular here considering that the fugitive VOC



           6   emissions at transmission compressor stations are very



           7   low.



           8             And second, to eliminate the unnecessary



           9   challenges associated with complying with a state LDAR



          10   program and a separate and competing federal LDAR



          11   program.



          12             I'm going to move through a few slides rather



          13   quickly, but I can answer any questions after if there



          14   is any follow-up.



          15             This slide breaks down the emissions profile



          16   of one of our stations.  The key point here is that



          17   while the station on the whole exceeds the VOC PTE



          18   thresholds proposed in the original NMED proposal,



          19   requiring monthly LDAR, the fugitive emissions component



          20   of that total, which is what we would inspect for at



          21   leak -- during LDAR surveys, are typically below -- well



          22   below one ton per year facility-wide.



          23             Because of this extremely low VOC profile,



          24   monthly monitoring breaks down to approximately $17,400



          25   per ton of VOC reduced, which is simply not cost
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           1   effective.



           2             The second key goal of the joint proposal is



           3   to avoid unnecessary overlap in competition with federal



           4   leak detection programs.  It is extremely resource



           5   intensive with no emissions benefit to manage compliance



           6   with two leak detection programs with different



           7   requirements.



           8             This chart shows just a few of the competing



           9   obligations between the state and federal program.



          10             With that, we believe that the joint proposal



          11   between Kinder Morgan and EDF as shown on the screen is



          12   reasonable, and we ask the Board to adopt it.



          13        Q.   Thank you, Ms. Nolting.



          14             Does that conclude your summary of direct and



          15   rebuttal testimony on this topic?



          16        A.   Yes.



          17        Q.   And in the spirit of streamlining this



          18   hearing, we're going to just quickly move through



          19   surrebuttal, as well.



          20             As for surrebuttal, Ms. Nolting, did EDF



          21   present data and calculations in their rebuttal



          22   testimony at Exhibit JJJ related to the potential



          23   emissions they estimated from transmission compressor



          24   stations resulting from inspections less frequently than



          25   monthly?
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           1        A.   Yes.



           2        Q.   And specifically did EDF assert that accepting



           3   the changes proposed by NMOGA and Kinder Morgan



           4   originally for semiannual and quarterly leak detection



           5   at compressor stations and gathering and boosting



           6   instead of quarterly and monthly would result in up to



           7   8,400 additional tons of VOC emissions per year released



           8   and up to 34,000 additional tons of methane emissions



           9   per year released?



          10        A.   It -- yes.  That's correct.



          11        Q.   And although Kinder Morgan worked closely with



          12   EDF to develop this joint proposal, do you agree with



          13   the calculations and assumptions related to transmission



          14   compressor stations?



          15        A.   No, we do not.  There were just some basic



          16   assumptions that were -- I don't believe were correct.



          17   Using a more reasonable set of assumptions, if



          18   transmission compressor stations conducted quarterly or



          19   semiannual leak detection instead of monthly or



          20   quarterly, the differential between the two sets of



          21   frequencies would only result in an additional



          22   approximately 6.5 tons per year of uncontrolled VOC



          23   emissions released from transmission compressor



          24   stations.



          25             To be clear, we remain supportive of the joint
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           1   proposal between Kinder Morgan and EDF, and we



           2   appreciate EDF's engagement on this important issue.



           3   However, for purposes of the record, we do feel it's



           4   important to state that Kinder Morgan does not agree



           5   with the assumptions and the calculations reflected in



           6   EDF's Exhibit JJJ.



           7             And while I have prepared slides and talking



           8   points to offer more detail on our specific concerns



           9   with EDF's analysis, in the interest of time, I will



          10   refer the Board to my slide deck on this topic, and am



          11   happy to answer any questions you have regarding our



          12   concerns with EDF's analysis on this issue.



          13             MS. GUTIERREZ:  Thank you, Ms. Nolting.



          14             And I offer Ms. Nolting for cross-examination



          15   and questions.



          16             HEARING OFFICER ORTH:  Thank you, Ms. Nolting



          17   and Ms. Gutierrez.



          18             Parties, if you have questions of Ms. Nolting,



          19   please turn on your camera.



          20             I'm not seeing anyone.



          21             I'm going to turn to the Board for their



          22   questions.



          23             While I'm doing that, if you're an attendee on



          24   this platform and have a question, please reach out



          25   through chat.
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           1             Madam Chair, do you have questions of



           2   Ms. Nolting?



           3             CHAIR SUINA:  Thank you, Madam Hearing



           4   Officer.



           5             I don't have any questions, but I just want to



           6   say, you know, thank you to both parties, EDF and to



           7   Kinder Morgan, even though we have some dispute, if you



           8   will, debate over the numbers, base numbers, that you



           9   could come to a resolution on language.  So I appreciate



          10   that.  Thank you.



          11             HEARING OFFICER ORTH:  Thank you.



          12             Vice-Chair Trujillo Davis.



          13             VICE-CHAIR TRUJILLO DAVIS:  I don't have any



          14   questions at this time, but I'd also like to thank



          15   Ms. Nolting for the testimony that she submitted.



          16             And that's it.  Thank you.



          17             HEARING OFFICER ORTH:  Thank you.



          18             Member Bitzer?



          19             MEMBER BITZER:  No questions.  Thank you.



          20             HEARING OFFICER ORTH:  Member Garcia?



          21             MEMBER GARCIA:  (Shakes head.)



          22             HEARING OFFICER ORTH:  No questions.



          23             And Member Honker.



          24             MEMBER HONKER:  No questions.



          25             HEARING OFFICER ORTH:  Well, thank you very
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           1   much.



           2             I don't imagine there's any need for redirect,



           3   Ms. Gutierrez.



           4             MS. GUTIERREZ:  Thank you.



           5             HEARING OFFICER ORTH:  Thank you, both.



           6             MS. NOLTING:  Thank you.



           7             HEARING OFFICER ORTH:  I see Mr. Janoe on the



           8   screen.



           9             Mr. Janoe, do we have Mr. Holderman?



          10             MR. JANOE:  We are ready to go, Madam Hearing



          11   Officer.



          12             HEARING OFFICER ORTH:  Terrific.



          13             Have him turn on his camera -- oh, no.  He's



          14   sitting next to you, isn't he?



          15             MR. JANOE:  We're the swap-out team.  I -- I



          16   wish I could get the technology fixed, I honestly do.



          17             HEARING OFFICER ORTH:  It's not bad.  It's not



          18   bad.



          19             MR. JANOE:  We have tried literally



          20   everything.



          21             HEARING OFFICER ORTH:  No.  It's fine.



          22             Go ahead.



          23             MR. JANOE:  Madam Hearing Officer, Madam



          24   Chair, Members of the Board, Mr. Holderman will be



          25   speaking on the equipment leak and fugitive emissions
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           1   program today, three areas that Mr. Holderman will



           2   cover.  First, proposal for exclusions on low-emitting



           3   facilities; second, provisions on the allowance of



           4   alternative monitoring; and third, provisions on



           5   monitoring in occupied areas.



           6             Much of this has been addressed in a joint



           7   proposal that was provided by Oxy and the ENGOs that has



           8   been submitted to the Board, as well, will be covered



           9   both in Mr. Holderman's testimony, as well as in



          10   testimony of other of the environmentalists.



          11             So I will turn it over to Mr. Holderman.



          12                        DANNY HOLDERMAN



          13                 (Relating to Topic Order 27)



          14        having been first duly sworn or affirmed, was



          15        examined and testified as follows:



          16                      DIRECT EXAMINATION



          17   BY MR. JANOE:



          18        Q.   Mr. Holderman, could you please summarize your



          19   direct and rebuttal testimony in connection with



          20   Section 116.



          21        A.   Yes.  As I discussed in my prior testimony,



          22   this is another topic where many, but not all of Oxy



          23   USA's concerns have been addressed through coordination



          24   and open dialogue with the Department and other



          25   stakeholders.
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           1             Although the Department has resolved Oxy USA's



           2   concerns with leak repair requirements, Oxy USA



           3   continues to believe that the rule should provide



           4   exclusions for low-emitting facilities and include



           5   alternate leak monitoring methods.  Oxy USA also



           6   supports also additions by EDF and the other ENGOs on



           7   this topic related to occupied areas.



           8             Regarding low-emitting facilities, cost of



           9   conducting leak surveys at facilities such as satellite



          10   facilities, injection facilities and wellhead-only



          11   facilities far outweigh the minimal risk of leaks at



          12   these locations.



          13             Oxy USA requests that the proposed rule be



          14   modified to include modified inspection requirements for



          15   inactive wellhead sites while maintaining an exemption



          16   for other facilities with little or no potential for



          17   leaks.  As noted in my previous testimony, Oxy USA has



          18   proposed definitions for satellite facilities and



          19   temporarily abandoned wellhead sites, along with an



          20   updated definition of wellhead site in Section 7 that



          21   excludes injection well sites and wellhead-only sites.



          22             The Department's rebuttal testimony version of



          23   the language filed on September 7 deleted a one-time



          24   inspection requirement for facilities with a potential



          25   to emit under two tons per year, as well as a phase-in
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           1   of two years for existing facilities.  These would have



           2   helped resolve many of my concerns.  However, the



           3   Department has dropped the one-time inspection



           4   requirements from the September 16th version of the rule



           5   and only retained the two-year phasing.



           6             I encourage the Board to instead either accept



           7   Oxy USA's prior proposals that excluded low-emitting



           8   facilities, including wellhead-only sites, or implement



           9   a phased-in annual inspection requirement for



          10   wellhead-only facilities.



          11             Although Oxy USA continues to prefer its



          12   proposal excluding these facilities, using the



          13   Department's September 16 proposal as a basis for the



          14   second opinion, Oxy USA would propose that owners or



          15   operators of existing wellhead-only facilities continue



          16   annual inspections of these existing sites beginning two



          17   years after the effective date of this part on the



          18   following schedule:  30 percent by January 1st, 2024; an



          19   additional 35 percent by January 1st, 2025; and another



          20   35 percent by January 1st, 2026.



          21             The second option is consistent with EDF,



          22   Clean Air Advocates and Nava's proposals in their



          23   September 19th submittal.  Oxy USA also included this



          24   proposal in the September 24th filing.



          25             Turning to alternative monitoring, Oxy USA
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           1   supports the Department's proposal to allow for



           2   alternative leak monitoring plans in Section 116D, and



           3   also requests that the Department allow for alternative



           4   methods to be utilized.



           5             As an example, Oxy has been compiling



           6   censor-based technology to electronically capture gas



           7   emissions, audio data and visual data from locations as



           8   an alternative compliance method to AVO inspections.



           9   This method has the potential to be a more cost



          10   effective and accurate form of data capture than



          11   traditional AVOs which can enable greater emission



          12   reduction.  Alternative technologies have potential to



          13   result in more rapid identification and response than



          14   AVO inspection.



          15             Finally, as noted in my rebuttal testimony,



          16   Oxy USA is also supportive of additional monitoring



          17   obligation for wellhead sites within 1,000 feet of an



          18   occupied area as requested by EDF, Clean Air Advocates



          19   and NAVA.  Oxy USA would incorporate this approach with



          20   the following updates:



          21             First, that a definition of occupied area that



          22   covers a building or structure used as a place of



          23   residency rather than designed for use as a place of



          24   residency.



          25             Second, a description of the process to
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           1   measure the thousand-foot distance.



           2             And finally, a timeline for owners and



           3   operators to evaluate whether any occupied areas are



           4   within 1,000 feet of a facility.



           5             EDF, Clean Air Advocates and NAVA have



           6   included these clarifications in their filings, and we



           7   appreciate and support their changes, for this proposal



           8   is workable for Oxy USA's New Mexico operations with



           9   modifications discussed.  I can't speak for whether it's



          10   feasible for every basin or for other operators in the



          11   state.  I can only speak to Oxy's individual



          12   (unintelligible and/or inaudible).



          13             HEARING OFFICER ORTH:  Mr. Holderman, I'm



          14   sorry to interrupt here.



          15             You may have mentioned it, but what exhibit



          16   were you referring to?



          17             MR. JANOE:  Mr. Holderman's two exhibits are



          18   Oxy USA Exhibit Number 2, which is his direct testimony,



          19   and Oxy rebuttal Exhibit Number 2, which is his rebuttal



          20   testimony.



          21             In addition, we had made a separate filing,



          22   like Kinder Morgan and EDF, on the 24th that included



          23   alternative proposed language.  Additionally,



          24   environmental NGOs have also submitted a similar



          25   one-pager type submittal (unintelligible/and or
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           1   inaudible).  Those have not been entered as exhibits.



           2             HEARING OFFICER ORTH:  Thank you.  I think



           3   that was some of the confusion that the -- not -- not



           4   bad confusion, just some of this is exhibits, and some



           5   of it is filings.  Thank you.



           6             MR. JANOE:  And we present Mr. Holderman for



           7   cross-examination.



           8             HEARING OFFICER ORTH:  All right.  Thank you.



           9             Let me ask if there are parties with questions



          10   of Mr. Holderman.  Please turn on your camera.



          11             I see Mr. Hiser.



          12                       CROSS-EXAMINATION



          13   BY MR. HISER:



          14        Q.   Good afternoon, Mr. Holderman.



          15        A.   Good afternoon.



          16        Q.   I'm Eric Hiser.  I'm representing the New



          17   Mexico Oil and Gas Association.



          18             And I wanted to touch on an aspect of your



          19   testimony that you just gave as reflects a change in the



          20   wording of this agreement with Oxy and a number of the



          21   environmental nongovernmental organizations.



          22             And in that change in the agreement, you



          23   agreed to change places that are used for residency from



          24   those that are designed for residency; is that correct?



          25        A.   That's our proposal.  Yes.
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           1        Q.   And when Oxy is making that change, what



           2   frequency of review are you anticipating that Oxy would



           3   be undertaking to -- that there would be no use of an



           4   area for residency within 1,000 feet of any of its



           5   areas?  Because can't that change depending on whether



           6   somebody sets up a tent or something like that in that



           7   area?



           8        A.   Yeah.  I -- I believe we asked for annually



           9   to -- to review.



          10        Q.   So you're thinking an annual review.  Okay.



          11        A.   I guess I -- I guess I'll -- I'll say that we



          12   asked for a timeline to be able to go evaluate those



          13   areas and that we would confirm any areas identified



          14   annually hadn't changed status.



          15        Q.   Okay.



          16             And so is it your vision that this is one time



          17   or annual or evergreen, I guess?



          18        A.   I -- I mean, it would have to be evergreen.



          19   But once you've identified them, and you're doing the



          20   inspections, at that point it's up to you if you believe



          21   that they have -- they changed status to go do that, or



          22   you continue with the inspections.  But yes.  That's



          23   what we (unintelligible and/or inaudible).



          24        Q.   And in Oxy's experience, because you're, you



          25   know, obviously, a well respected technical operator in
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           1   this space -- how long does it take you to set up an



           2   LDAR program for a facility that would have one of -- a



           3   person potentially move within that thousand feet from



           4   when you discovered it to how long would it take you to



           5   actually put that program up and have it available?



           6        A.   We would -- we would ask for 60 to 90 days,



           7   I'd -- I think would be our standard approach.



           8             MR. HISER:  Okay.  Thank you --



           9             MR. HOLDERMAN:  Depending on the circumstance.



          10             MR. HISER:  Thank you very much,



          11   Mr. Holderman.  That's -- that's helpful just to



          12   understand.  Appreciate it.



          13             HEARING OFFICER ORTH:  Thank you.



          14             Other parties with questions of Mr. Holderman?



          15   Please turn on your screen.



          16             I'll turn now to the Board for their



          17   questions.



          18             While I'm doing that, if you're an attendee on



          19   this platform with a question, please reach out through



          20   chat.



          21                          EXAMINATION



          22   BY THE BOARD:



          23             HEARING OFFICER ORTH:  Madam Chair, any



          24   questions of Mr. Holderman?



          25             CHAIR SUINA:  Madam Chair, I don't have any
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           1   questions.



           2             HEARING OFFICER ORTH:  Thank you.



           3             Vice-Chair Trujillo Davis?



           4             VICE-CHAIR TRUJILLO DAVIS:  Yes.  I have a



           5   couple, and actually I thought Mr. Holderman would be



           6   the best person to answer -- one of the best people to



           7   answer these question.  They kind of came up in some



           8   earlier testimony.



           9             So I was curious about your LDAR program, and



          10   not necessarily specifically Oxy's, because I doubt you



          11   want to speak on that.  You might want to speak



          12   generalized for most operators.



          13             But would you -- would you say that most



          14   operators have an LDAR program that they carry out



          15   for -- for all their facilities?



          16             MR. HOLDERMAN:  Actually, I -- I guess I made



          17   every attempt to not try to speak for every operator and



          18   only speak to Oxy's.



          19             What I can say is that we do.  And so -- so



          20   in -- in referencing our ability to react when -- when I



          21   said 60 to 90 days, that encompasses the fact that we do



          22   already have an LDAR program for most of our large



          23   facilities.  So we are merely bolting onto an existing



          24   program.  Starting from scratch would, obviously, take



          25   more.
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           1             VICE-CHAIR TRUJILLO DAVIS:  And in that LDAR



           2   program, do you have a --



           3             MR. HOLDERMAN:  I guess I -- sorry.  I will --



           4   I guess I will say in so much that operators -- I guess



           5   I can generalize this.  In so much as operators have



           6   equipment at facilities built in a time frame that Quad



           7   Oa applies to them, then they should have an LDAR



           8   program already established, just something to meet that



           9   requirement.  So that's a generalization I can make.



          10             VICE-CHAIR TRUJILLO DAVIS:  That's a helpful



          11   one.  Thank you.



          12             And so in that program do you grade it on like



          13   a pass or fail rate?  Is that how you would look at



          14   the --



          15             MR. HOLDERMAN:  The way -- the way -- the way



          16   we execute our program is, I guess, twofold, and I'll --



          17   I'll happily speak to it.



          18             For Quad Oa, we follow the requirements of



          19   Quad Oa to capture because that's the -- the technical



          20   basis for -- for our voluntary LDAR program.  We -- we



          21   go out and inspect a site.  It is -- it is pass/fail.



          22   There's not a -- there's -- the things are either



          23   leaking or not.  If we identify leaks, then we measure



          24   how long we -- we get them prepared, and we go do a



          25   second closeout in order to make sure that we have no
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           1   leaks until the next -- next time we show up.



           2             VICE-CHAIR TRUJILLO DAVIS:  Do you set like



           3   internal company metrics for -- to improve your pass or



           4   fail rate?  Do you -- basically, are you looking back at



           5   your own performance with that program?



           6             MR. HOLDERMAN:  I -- I guess I would say we



           7   do.  I don't want to overstate the -- the maturity of



           8   our LDAR program.  And so we -- I would -- I would



           9   characterize it that we're -- we have gathered enough



          10   information to know the frequency that we need to go out



          11   there, so that we're not doing tests that we don't



          12   capture anything repeatedly.



          13             I don't know that we've built up enough at it



          14   to be able to extend, you know -- to say that we need



          15   definitiveness, that -- that -- that we've improved our



          16   PM program for leaks at this point in time.  That would



          17   be ideal.  That's the route that we're going.  But we're



          18   still -- we're still on that path.



          19             So that -- that's why I say we're -- we're



          20   currently mostly on a quarterly inspection basis for our



          21   large facilities, similar to what's -- (unintelligible



          22   and/or inaudible).



          23             VICE-CHAIR TRUJILLO DAVIS:  Okay.  Thank you.



          24             And what I was kind of driving at with that



          25   was -- or trying to understand was, you know, we hear a
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           1   lot about LDAR programs, we hear a lot about, you know,



           2   putting these inspection programs into practice, and



           3   since the Quad Oa LDAR is already in practice, I wanted



           4   to know more about how that was progressing and if it



           5   was evolving within the companies to -- to improve or if



           6   they were kind of status quo.



           7             And so I thank you for answering those



           8   questions for me.  And if you have any more to add to



           9   that, I'd appreciate it.



          10             MR. HOLDERMAN:  I'm trying to think if I do or



          11   not.



          12             I don't think I could definitively say that --



          13   that LDAR has caused our -- the failure rate of the



          14   equipment to go down.  I mean, it doesn't fundamentally



          15   even touch the equipment.  You know what I mean?



          16             And so to the extent that you can use LDAR to



          17   change the way that you service the equipment, to



          18   identify where we talk -- we've heard a lot in the -- in



          19   the testimony that you have these incremental bad actors



          20   compared to, you know, most equipment.  The degree to



          21   where we can find the service situations or things where



          22   those bad actors are, LDAR is -- is great for -- for



          23   driving down our leak rate.



          24             But really it's a tool for us to identify



          25   where we need to do the work and drive down the -- the
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           1   emission rate.  LDAR isn't -- like I said, it isn't



           2   fundamentally touching anything.  It's just telling you



           3   where -- where your problems are and where you need to



           4   get people to fix (unintelligible and/or inaudible).



           5             VICE-CHAIR TRUJILLO DAVIS:  Thank you.  I



           6   think that was a really enlightening explanation.  So



           7   thank you.



           8             I don't have any more questions.



           9             HEARING OFFICER ORTH:  Thank you.



          10             Member Bitzer?



          11             MEMBER BITZER:  No questions.  Thank you.



          12             HEARING OFFICER ORTH:  Thank you.



          13             Member Garcia?



          14             MEMBER GARCIA:  No questions.  Thank you.



          15             HEARING OFFICER ORTH:  Member Honker.



          16             MEMBER HONKER:  No questions.  Thank you.



          17             HEARING OFFICER ORTH:  Thank you.



          18             Mr. Janoe, did any of the questioning -- does



          19   it prompt follow-up with Mr. Holderman for you?



          20             MR. JANOE:  Nothing further, Madam Hearing



          21   Officer.



          22             HEARING OFFICER ORTH:  All right.



          23             Well, thank you very much, Mr. Holderman and



          24   Mr. Janoe.



          25             I believe now we turn to EDF.
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           1             Ms. Paranhos?



           2             MS. PARANHOS:  Thank you so much, Madam



           3   Hearing Officer.



           4             Elizabeth Paranhos here on behalf of EDF.



           5             With me today is Dr. David Lyon, who we heard



           6   from yesterday, Ms. Hillary Hull and also Dr. Tammy



           7   Thompson, who we heard from a few days ago on the ozone



           8   photochemical modeling.



           9             Our first witness is going to be Dr. Lyon.



          10                          DAVID LYON



          11                 (Relating to Topic Order 27)



          12        having been first duly sworn or affirmed, was



          13        examined and testified as follows:



          14                      DIRECT EXAMINATION



          15   BY MS. PARANHOS:



          16             MS. PARANHOS:  I think he is with us.  So as



          17   long as he's been turned into a presenter, he should pop



          18   up here any moment.



          19             MR. LYON:  Hello.  Can you hear me?



          20             MS. PARANHOS:  Yes, we can.  Thanks, David.



          21             Madam Hearing Officer, do you need to swear



          22   Dr. Lyon in again?



          23             HEARING OFFICER ORTH:  No.  He remains under



          24   oath.



          25             MS. PARANHOS:  Okay.  Perfect.  Thank you.
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           1        Q.   Dr. Lyon, you submitted direct and rebuttal



           2   testimony on behalf of EDF with respect to Section 116,



           3   equipment leaks; is that correct?



           4        A.   Yes.



           5        Q.   And do you have any corrections to that



           6   testimony?



           7        A.   Yes, I do.



           8        Q.   So --



           9             HEARING OFFICER ORTH:  Can we get exhibit



          10   numbers?



          11             I'm sorry to interrupt.



          12             MS. PARANHOS:  Absolutely.  So Dr. Lyon's



          13   rebuttal testimony is XX, and we just filed an amendment



          14   to that.  That's EDF Exhibit XXa.  His direct testimony



          15   is EDF Exhibit RR.  And he will be discussing all of the



          16   exhibits, some of which were discussed yesterday, but



          17   those again would be Exhibit -- EDF Exhibit A, C, D, E,



          18   F, G, H, I, J, K, L, M, N, O, QQ, RR, YY, ZZ and AAA.



          19             And I would move to admit those exhibits



          20   subject to the outstanding objection that we will be



          21   hearing about, I think, later today or tomorrow, as



          22   well.



          23             HEARING OFFICER ORTH:  Yes.  Thank you.



          24             They're admitted subject to that objection.



          25             MS. PARANHOS:  Thank you.

�



                                                                    2539





           1             (Exhibits EDF XXa, A, C, D, E, F, G, H, I, K,



           2             QQ, RR, YY and ZZ admitted into evidence.)



           3        Q.   (BY MS. PARANHOS)  Dr. Lyon, could you please



           4   summarize your opinions in your direct testimony



           5   regarding EDF's LDAR proposal that requires additional



           6   inspections at well sites located near occupied places



           7   such as schools, homes and playgrounds?



           8        A.   Yes.  EDF in conjunction with Clean Air



           9   Advocates, Oxy USA and the Center for Civic Policy, NAVA



          10   Education Project propose to require operators with



          11   wellhead sites --



          12             HEARING OFFICER ORTH:  Dr. Lyon, I'm sorry to



          13   interrupt you.



          14             If you would start again and speak much more



          15   slowly.



          16             MR. LYON:  Yes.  Yes.



          17             EDF in conjunction with Clean Air Advocates,



          18   Oxy USA, the Center for Civic Policy and NAVA Education



          19   Project propose to require operators with wellhead sites



          20   located within 1,000 feet of occupied places such as



          21   schools, playgrounds and homes inspect such facilities



          22   more frequently than otherwise would be required by



          23   NMED's proposal.



          24             Specifically, operators would be required to



          25   inspect well sites within 1,000 feet of occupied places
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           1   quarterly if such well sites have the potential to emit



           2   less than five tons of VOCs.  For well sites within this



           3   boundary that have the potential to emit five times per



           4   year VOCs, we recommend monthly inspections.  We refer



           5   to this as the LDAR proximity proposal.



           6             This proposal will help protect frontline



           7   communities from excess emissions while also helping New



           8   Mexico avoid ozone nonattainment for a more serious



           9   ozone nonattainment designation.



          10        Q.   And what is your opinion of NMOGA's proposal



          11   to reduce the inspection frequency proposed by NMED for



          12   well sites that have a potential to emit of less than 10



          13   tons per year of VOCs?



          14        A.   I strongly disagree with this proposal.  The



          15   calculation of a well pad's potential to emit is



          16   estimated primarily based on a well pad's oil and gas



          17   production.



          18             The scientific studies have shown, including



          19   a -- one conducted in New Mexico Permian as early as --



          20   as recent as 2018, show that there's a weak relationship



          21   between well pad emissions and production and that



          22   low-producing wells can emit substantial amounts of VOC



          23   emissions, sometimes in excess of the potential to emit



          24   due to malfunctions such as stuck separator dump valves



          25   that cause abnormally high emissions.
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           1             Frequent inspections with instruments such as



           2   optical gas imaging cameras are necessary to mitigate



           3   emissions from these low-producing wells.



           4        Q.   Thank you, Dr. Lyon.



           5             And could you describe EDF studies of



           6   emissions from oil and gas operations that you have



           7   participated in that took place in New Mexico?



           8        A.   Yes.  And at this point I'd like to share some



           9   slides.



          10             So if you can please give me permission.



          11             THE REPORTER:  While that's happening, I'm



          12   going to ask you to still speak slower, please.



          13             MR. LYON:  Okay.



          14             Yes.  So I'll be talking about some of EDF's



          15   research since 2018, some studies that were published in



          16   peer-reviewed journals and particularly EDF's project



          17   since late 2019, the PermianMAP project.



          18             So I'm going to share some slides now.  Let's



          19   see.



          20             One second.  Too many PDFs up.



          21             Can you see those slides?



          22             MS. PARANHOS:  We can.



          23             MR. LYON:  Great.



          24             One second.  Apologies.  Let me share the PDF



          25   instead.  The PowerPoint.
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           1             Apologies for that.  Hopefully now you can see



           2   the slides.



           3             MS. PARANHOS:  We can.



           4             MR. LYON:  So I'll be talking about



           5   Environmental Defense Fund's Permian Methane Analysis



           6   Project, which is a research project, a campaign in the



           7   Permian Basin of New Mexico and Texas, that collaborates



           8   with leading scientists to assess emissions of methane



           9   and VOCs and facilitate mitigation of those emissions.



          10             This project uses multiple measurement



          11   approaches in the Permian and has been ongoing since



          12   late 2019 and is continuing to go on.  We actually have



          13   aircraft in the Permian today measuring emissions.  And



          14   I'll talk in detail about some of the approaches that



          15   have been used and what we learned.  So I'll be talking



          16   about several measurement approaches being used to



          17   quantify emissions of methane, other pollutants.



          18             There is aerial mass balance and remote



          19   sensing by Scientific Aviation and Carbon Mapper,



          20   tower-based estimates of regional emissions by



          21   Pennsylvania State University, vehicle-based site-level



          22   estimates of well pad emissions by the University of



          23   Wyoming, and then helicopter-based optical gas imaging



          24   surveys by Leak Surveys, Incorporated.



          25             And all of this data is publicly available on
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           1   PermianMAP.org.



           2             So the first data I'll be talking about is



           3   estimates of the total methane emissions in the Permian



           4   Basin.



           5             So the study Zhang et al., 2020 used data from



           6   the satellite-based TROPOMI instrument to quantify



           7   methane emissions in the Permian and found that



           8   emissions were 2.9 million metric tons per year, which



           9   is equivalent to 3.7 percent of the natural gas



          10   production.  So higher than national averages -- the



          11   national averages are much higher than EPA estimates.



          12             For PermianMAP, EDF partnered with Scientific



          13   Aviation and Penn State University to come up with



          14   aircraft- and tower-based estimates of methane emissions



          15   since about March, 2020.



          16             So what we found is that in early 2020



          17   emissions were about 3 percent of production, pretty



          18   similar to the earlier study.  And then what we found



          19   was that when oil price crashed in April, 2020, the



          20   emissions dropped to about 2 percent of production due



          21   to the drastic decrease in new well production and a



          22   decrease in gas flaring.  But the emissions quickly



          23   rebounded and have since then be -- have been about



          24   3 percent and above.



          25             So really demonstrating that by using these
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           1   measurement approaches we find that the total emissions



           2   are much higher than estimates by EPA and -- and others.



           3             The next data I'll be talking about are



           4   site-level measurements performed by a vehicle using an



           5   EPA-developed approach, Other Test Method 33A.  So we



           6   partnered with scientists at the University of Wyoming,



           7   and they used their Mobile Research Laboratory on



           8   firstly measurements in 2018 and then later doing



           9   measurements in 2020.



          10             So this data I'm talking about is from their



          11   2018 measurements and are published in the paper of



          12   Robertson et al., 2020.  In this paper what they did is



          13   they used this vehicle driving downwind of 71 sites,



          14   well pads in the New Mexico Permian, and quantified



          15   their emissions with an approach that can detect very



          16   low levels of emissions in addition to high emissions.



          17             So what they found was that methane emissions



          18   were about five to nine times higher than estimates



          19   based on the EPA National Emissions Inventory and about



          20   10 times higher than based on the Greenhouse Gas



          21   Reporting Program.



          22             One interesting finding is that the



          23   wellhead-only sites did tend to have much lower



          24   emissions than the complex sites, but they still did



          25   have emissions.  So we think that this supports phasing
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           1   in the inspections of these wellhead-only sites.



           2             The next approach I'll talk about are aerial



           3   and satellite detections of large emissions, sometimes



           4   called super-emitters.



           5             So there's several approaches that have been



           6   used recently, including NASA's Jet Propulsion



           7   Laboratory in the University of Arizona have flown their



           8   vehicle called -- their aircraft called Carbon Mapper,



           9   which uses remote sensing to quantify large emissions



          10   from sources that are about -- that are over about 200



          11   tons per year of emissions.  So these are very large



          12   emissions sources.



          13             And as you can see on the left, they can



          14   actually image the plume of the emissions so you could



          15   see exactly which site images are coming from, and often



          16   you can even see the equipment it's coming from such as



          17   a tank or an unlit flare.



          18             And additionally, a recent paper,



          19   Irakulis-Loitxate et al., 2021, used three satellites to



          20   quantify even larger emissions greater than -- I think



          21   it's 4,000 tons per year, using satellites, and found



          22   over 30 of these really large sources in the Permian.



          23             And so all this data is very recent, and we



          24   actually have -- the next slide will show that -- that



          25   we, EDF, has used Carbon Mapper aerial surveys to survey
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           1   the Permian, including the New Mexico portion, this



           2   August, and the aircraft found nine -- over 900 methane



           3   plumes from 500 sources over this 200 tons per year.



           4   And many of the plumes had emissions detected over



           5   multiple surveys throughout two weeks, and -- and many



           6   of them are also -- were the same sources that were



           7   emitting in 2019.



           8             And -- but -- but also, a lot of sources were



           9   very intermittent.  So you find high emissions during



          10   one survey, but they were gone the next survey, showing



          11   really that you need frequent inspections to find these



          12   large emitters.



          13             And also, I'll point out that the emissions



          14   were detected from a diversity of sites, including well



          15   pads, compressors, pipelines and processing plants,



          16   and -- and gathering compressor stations are one of the



          17   largest sources, contributing about 20 percent of



          18   emissions.



          19             Next data I'll talk about is helicopter-based



          20   optical gas imaging, which is -- you can use to -- to



          21   visualize the normally invisible hydrocarbons including



          22   VOCs and methane.



          23             So we partnered with Leak Surveys,



          24   Incorporated.  This is a contractor that's been doing



          25   OGI inspections for over 10 years.  They -- they have
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           1   worked for several people, including NMED and EPA,



           2   doing -- doing inspections.  And we've had them fly in



           3   the Permian on multiple surveys, looking for unlit



           4   flares and other problems that we see here on the right.



           5   So this is showing a flare at a processing plant that



           6   should be combusting the VOCs and methane, but instead



           7   it's unlit and venting all the gas to the atmosphere.



           8             So we performed over five surveys in the



           9   Permian.  We actually have the helicopter flying right



          10   now, doing some more surveys.  And we found consistently



          11   that about 5 percent of flares are unlit and venting and



          12   another 5 percent have issues, such as you can see a



          13   hydrocarbon slip, indicating that's not burning the



          14   emissions properly.



          15             So we estimate that the combustion



          16   efficiency -- the overall combustion efficiency of these



          17   malfunctioning flares is no better than 93 percent



          18   compared to the 98 percent estimated by EPA and that



          19   these flares contribute over 10 percent of the total



          20   emissions, showing that it's really important to make



          21   sure flares are maintained well and inspected.



          22             So that's all the slides I have.



          23             MS. PARANHOS:  Thank you so much, Dr. Lyon.



          24        Q.   And do the findings from the PermianMAP



          25   studies correspond to findings from other studies that
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           1   you've been involved in in other basins in the US?



           2        A.   Yes.  So the findings of -- in the Permian,



           3   they have a lot of consistencies with -- with the rest



           4   of the US.  But I will say the Permian is -- is really



           5   the extreme.  The Permian has some of the highest



           6   emissions encountered in -- in the US, but the patterns



           7   are generally the same.



           8             So some of these really common findings are --



           9   one is that emissions occur across the supply chain,



          10   including in transmission and compression and local



          11   distribution, but really the largest sources of



          12   emissions are upstream, particularly well pads and



          13   gathering stations.



          14             Second is that -- that emissions always have



          15   what's called skewed distribution.  So that if you rank



          16   emissions, if you rank sources or sites by their



          17   emissions, the top 5 to 10 percent highest emitting



          18   sources or sites account for over half of the total



          19   emissions.  And we find this is true no matter what kind



          20   of sites or sources you look at, at some of these



          21   super-emitters.



          22             But the issue is these super-emitters often



          23   are intermittent and may occur for a day or hours or



          24   even minutes, and -- and they can occur at all sites.



          25   So it's critical that sites are inspected to really find
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           1   these super-emitting sites.



           2             Additionally, another finding is that the



           3   traditional emission inventory approaches used by -- by



           4   EPA, NMED and operators, including for things like the



           5   EPA Greenhouse Gas Reporting Program, tend to greatly



           6   underestimate emissions.  And this is because they rely



           7   on emission factors and engineering equations that are



           8   either based on a very limited number of measurements or



           9   assume things are working correctly.



          10             So they may assume that -- that a flare is



          11   combusting the emissions at 98 percent, but if the flare



          12   is unlit, it's combusting it at 0 percent.  So the



          13   inventory often don't account for these -- these --



          14   what's really going on in the field.  So it's -- it's



          15   wise -- it's critical that you use measurements to



          16   estimate emissions.



          17             So a paper published in the Journal of Science



          18   in 2018, Alvarez et al., was a meta-analysis summary, a



          19   lot of the EDF and other studies, that we tried to come



          20   up with the best estimate of the US oil and gas methane



          21   emissions, so included over 24 collaborating scientists.



          22   And what we found was that emissions in the US in 2015



          23   were 13 million metric tons of methane, that's about



          24   2.3 percent of natural gas production, and it's about



          25   70 percent higher than the EPA greenhouse gas
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           1   inventory's current estimate.



           2             And -- and really it's because of these



           3   super-emitters that -- that these inventory approaches



           4   are really underestimating emissions and then also



           5   underestimating the benefits that can be gained by



           6   mitigating those emissions.



           7        Q.   Thank you, Dr. Lyon.



           8             And you've touched on some of this already,



           9   but I suppose the question is why is it significant that



          10   measured emissions, as you found in the Permian Basin,



          11   are higher than those estimated by inventories in



          12   particular for this rulemaking?



          13        A.   Yes.  Because since the rulemaking analyses



          14   that are based on these bottom-up approaches, so they --



          15   they underestimate both the total emissions, they



          16   underestimate the mitigation, and then therefore they



          17   underestimate the benefits that can be gained by



          18   reducing the emissions.



          19        Q.   Terrific.  Thank you.



          20             So turning now to the topic of cost



          21   effectiveness, your rebuttal testimony stated that NMED



          22   did not overestimate the pollution reductions that can



          23   be achieved through LDAR.



          24             Could you please explain the basis for that



          25   opinion?
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           1        A.   Yes.  So I reviewed ERG's estimate of emission



           2   reductions to result from the implementation of NMED's



           3   proposed LDAR rules.  So ERG estimates that the



           4   approximately 24,000 well sites in New Mexico subject to



           5   the proposed LDAR requirements emit 7,131 tons of VOC



           6   that can be reduced by frequent inspections.  And this



           7   is a gross underestimate of the pollution emitted from



           8   New Mexico well sites that can be mitigated by frequent



           9   instrument-based leak -- leak inspections if you use



          10   these measurement-based studies to estimate the



          11   emissions.



          12             So as noted in my testimony, the paper



          13   Robertson et al., 2020, used 2018 vehicle-based data



          14   from 71 sites in the Permian and found that the average



          15   emissions were about 37 tons of methane per year,



          16   equivalent to about 11 tons of VOC per year, based on



          17   the WRAP inventory's average gas composition, and that



          18   extrapolates to over 260,000 tons of VOC emitted per



          19   year from New Mexico Permian well pads, so much -- much



          20   higher than official estimates.



          21             And other studies suggest that -- that this



          22   estimate actually is quite low, because the Robertson,



          23   et al. study used vehicles that would miss a lot of the



          24   elevated sources.  So things like an unlit flare, the



          25   emission plume would actually pass over the vehicle and
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           1   not be included.  So -- so we think it's actually a



           2   conservative estimate.



           3             And also to that, NMOGA asserts that New



           4   Mexico facilities have less potential equipment leak



           5   emissions than EPA's model plant that ERG used to model



           6   the reductions associated with NMED's LDAR proposal.  So



           7   NMOGA bases this assertion on reports operators submit



           8   to EPA's Greenhouse Gas Reporting Program, and according



           9   to these reports, New Mexico facilities have less pieces



          10   of equipment and components and potential to emit than



          11   2016 CTG model plants.



          12             But as I noted in my -- my testimony, that



          13   these estimates, like model plants that are based on



          14   bottom-up emissions data, are inaccurate, and that if



          15   you use measurement-based approaches you actually come



          16   to the opposite conclusion of NMOGA and that -- find



          17   that NMED's estimate is an underestimate of the



          18   emissions.



          19        Q.   Thank you.  Thank you, Dr. Lyon.



          20             And if NMED's estimate of the emissions that



          21   can be reduced by frequent instrument-based inspections



          22   is an underestimate -- underestimate, does that also



          23   mean that NMED's estimate of the reductions that can be



          24   achieved by frequent inspections is an underestimate?



          25        A.   Correct.
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           1        Q.   Thank you.



           2             And could you expound a little bit more on why



           3   you disagree with NMOGA's suggestion that well sites



           4   that have a PTE of less than 10 tons per year of VOCs



           5   should be subject to less frequent, specifically annual,



           6   instrument-based inspections?



           7        A.   Yes.  Because as I explained, the -- there's



           8   really a poor relationship between production and



           9   emissions, and the -- the PTE, the potential to emit, is



          10   primarily based on -- on the production, often the oil



          11   production going to the tanks.  But those are really



          12   inaccurate reflections of the emissions from those



          13   sites.



          14             So although it -- over a few studies that



          15   really show how that -- that marginal wells, which tend



          16   to have a low calculated potential to emit, can actually



          17   have quite high emissions.



          18             So the first study, Deighton et al., 2020,



          19   summarized direct measurements of methane and VOC



          20   emissions from marginal oil and gas wells, from the very



          21   marginal wells that were producing less than one barrel



          22   of oil equivalent per day.  I believe the -- the



          23   definition nationally is for 15 barrels of oil.  So



          24   these are the most marginal wells.



          25             So measured these wells in the Appalachian
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           1   Basin in Southeastern Ohio and found that they were a



           2   disproportionate source of methane and VOC emissions.



           3   So these wells only accounted for about -- only



           4   accounted for 0.2 percent of oil and 0.4 percent of gas



           5   production produced in the US in a year, but they



           6   estimate they account for 11 percent of the upstream



           7   methane emissions.  So it's a really negligible



           8   contribution of production but a substantial fraction of



           9   emissions.



          10             Omara et al., 2018, is a meta-analysis study



          11   of well pad emissions from eight basins that also finds



          12   that marginal wells are a large contributor of



          13   emissions.  So the researchers obtained site-level



          14   methane emissions, primarily collected with the same



          15   approach as University of Wyoming, from over 1,000



          16   natural gas production sites throughout the US, and a



          17   methane -- and looked at the characteristics of these



          18   wells and emissions profile by production.



          19             So they categorized wells by category,



          20   including based on the gas production, and found that



          21   the low -- the low natural gas production sites that



          22   were producing less than 100,000 cubic feet per day of



          23   natural gas accounted for 85 percent of the total number



          24   of sites in the study and nearly two-thirds of the total



          25   methane emissions.
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           1             Also, many studies have identified that poor



           2   maintenance is a driver of observed methane leakage at



           3   marginal sites.  For example, Deighton et al. found that



           4   the state of maintenance of these wells was poor and



           5   some sites were in a state of disrepair, with rusty well



           6   shafts, broken valves, et cetera, while others were



           7   found to be venting as a result of fallen trees on the



           8   wellheads.



           9             Similarly, Omara et al. reported rusted or



          10   corroded well casings, field piping, regulators, valves



          11   or meters, and identified a few of these decrepit



          12   components as substantial sources of leaks at the



          13   low-production sites.  So these avoidable methane



          14   emissions typically are not well represented in the



          15   traditional inventory calculations, and that is one of



          16   the large reasons that there's been discrepancies



          17   between these inventory-based estimates and measurement



          18   studies.



          19             So the studies I've discussed here really



          20   indicate that low-production wells are a



          21   disproportionate source of methane emissions nationally



          22   and in the Permian.  For example -- yeah.  So really



          23   it's essential that these wells are inspected to find



          24   these emissions and reduce them.



          25        Q.   Thank you, Dr. Lyon.
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           1             You mentioned the methane emissions that were



           2   studied.



           3             Is it true that methane is a component of



           4   natural gas and VOCs are also a component of natural



           5   gas?



           6        A.   Yes.  So methane is a primary constituent of



           7   natural gas, but it often includes VOCs and sometimes



           8   hazardous air pollutants including benzene.  So the EDF



           9   studies have generally focused on methane emissions, but



          10   since the VOCs and hazardous air pollutants are



          11   co-emitted with the methane, I believe that these



          12   studies -- the same findings would apply to these other



          13   pollutants.



          14        Q.   Thank you.



          15             And is it correct that EDF actually compiled a



          16   methane-specific inventory for New Mexico, that then we



          17   converted that inventory to VOCs for purposes of this



          18   rulemaking?



          19        A.   Yes.



          20        Q.   Thank you.



          21             Turning now to some of the testimony we heard



          22   earlier today from Mr. Holderman.



          23             As Mr. Holderman mentioned, EDF did propose



          24   jointly with Oxy that low-producing facilities or --



          25   sorry -- low-emitting facilities should either not be
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           1   inspected at all as part of LDAR or should be inspected



           2   very infrequently.



           3             Do we agree that inactive wells, temporarily



           4   abandoned wells and wellhead-only sites should be



           5   subject to less frequent or no inspections as we have



           6   jointly proposed?



           7        A.   Yes.  So these sites can have emissions, but



           8   they tend to much less frequently have at large



           9   emissions.  So I think it's reasonable to have less --



          10   have them phased in and have a -- yeah, to have -- and



          11   we agree that they could be exempt from -- from LDAR.



          12        Q.   Great.



          13             And just to clarify, did we propose to exempt



          14   satellite facilities, injection wellheads and



          15   temporarily abandoned sites from the instrument-based



          16   LDAR?



          17        A.   Yes.  We did propose to exempt satellite



          18   facilities, injection wellhead sites and temporarily



          19   abandoned wellhead sites.



          20        Q.   And could you describe the joint proposal for



          21   LDAR with respect to inactive wellhead sites?



          22        A.   Yes.  We propose that operators inspect these



          23   wellhead sites that become inactive after the rules take



          24   effect no sooner than 30 days after the site becomes



          25   inactive.  And subsequently, we propose annual
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           1   inspections of wellhead sites, and this is because the



           2   inactive wells can leak, however they are not as likely



           3   to leak as much or as frequently as actively producing



           4   wells.



           5        Q.   Thank you.



           6             And then with respect to wellhead-only sites



           7   as has been proposed by EDF and Oxy, can you please



           8   summarize what the proposal is with respect to



           9   instrument-based leak detection?



          10        A.   Yes.  We propose to require phase-in of the



          11   annual inspection requirements for wellhead-only sites



          12   as follow:  So for existing wellhead-only facilities,



          13   annual inspections shall be completed on the following



          14   schedule:  30 percent by January 1st, 2024; 65 percent



          15   by January 1st, 2025; and 100 percent by January 1st,



          16   2026.



          17        Q.   Thank you, Dr. Lyon.



          18             And for the benefit of the Board, that



          19   particular proposal was part of our joint notice of



          20   second revised amendments which we filed on



          21   September 19th.



          22             And that concludes Dr. Lyon's summary of his



          23   direct and rebuttal.  We do have some surrebuttal if I



          24   may proceed with that at this time.



          25             HEARING OFFICER ORTH:  Yes, please.
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           1        Q.   (BY MS. PARANHOS)  Dr. Lyon, we heard earlier



           2   in the proceeding that the New Mexico Oil Conservation



           3   Commission venting and flaring rule and its AVO



           4   requirements reduce the need for frequent



           5   instrument-based inspections.



           6             Do you agree?



           7        A.   No, I do not agree.



           8             So I do not think that AVO is a substitute for



           9   instrument-based methods.  AVO can occasionally detect



          10   emissions, particularly large emissions, but it's highly



          11   dependent on both the kind of skill and attention of the



          12   operator and the conditions in the environment,



          13   including things like the wind and what's -- you know,



          14   are there other sources nearby that are allowed to make



          15   it difficult to hear or see emissions.



          16             So I think that there's been people in



          17   industry that have -- have made similar things,



          18   including there's been testimony from Jim Bolander



          19   during the OCC rulemaking last January that -- that



          20   agreed with this point.  So I can bring up his



          21   testimony.  We are wanting to -- his summary was that



          22   LDAR is not meant to be a robust -- a robust inspection



          23   and repair and reporting requirement, and that this is



          24   not a leak detection and repair program because we



          25   know -- we know that's out of our lane.
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           1        Q.   Thank you, Dr. Lyon.



           2             And so just to clarify, you were just quoting,



           3   and it might actually be helpful to pull that up on your



           4   screen if you're able to, testimony from Jim Bolander,



           5   who was an Oil Conservation Division consultant during



           6   the New Mexico Oil Conservation Commission rulemaking



           7   last January; is that correct?



           8        A.   Yes, that's correct.



           9             I can share it briefly, I think.



          10             MR. CURTIS:  Real quick for our benefit, is --



          11   is this in the record at this point?



          12             MS. PARANHOS:  This is not.  We have not



          13   submitted this.  This is part of our surrebuttal



          14   testimony.



          15             HEARING OFFICER ORTH:  Go ahead.



          16             MR. CURTIS:  Well, I think it may be



          17   appropriate at this point to object on the basis of



          18   unfair surprise.  We -- if we did receive this



          19   information, it wouldn't have been until yesterday, and



          20   this looks quite extensive.



          21             HEARING OFFICER ORTH:  Ms. Paranhos?



          22             MS. PARANHOS:  So this is surrebuttal.  We



          23   honestly don't think it, A, should be surprising, since



          24   this was public testimony that was provided in January.



          25   This is directly responsive to NMOGA's argument that
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           1   frequent monthly or weekly AVO inspections basically



           2   reduce the need to have frequent instrument-based



           3   inspections as the Department has proposed.



           4             And so the only point we're trying to make



           5   here is that the New Mexico Oil Conservation Commission



           6   rule does not require leak detection and repair, it only



           7   requires AVO, and their own consultant specifically



           8   stated that AVO is not in any way a substitute for leak



           9   detection and repair.



          10             HEARING OFFICER ORTH:  Mr. Hiser?



          11             MR. CURTIS:  This is Mr. Curtis.



          12             I don't believe that there's any statement in



          13   the record to the effect that the OCD rule requires an



          14   LDAR program such as OGI and Method 21, and so it's



          15   unclear to the extent it's trying to rebut that that



          16   there's a statement in the record as a basis for that



          17   rebuttal.



          18             Beyond that, it would seem more appropriate



          19   that this statement should be made on the strength of



          20   the witness' own experience and testimony as opposed to



          21   hearsay that we have not had access to up until now.



          22             HEARING OFFICER ORTH:  I think the way to



          23   proceed at this point will be, Ms. Paranhos, for



          24   Mr. Lyon to refer to the testimony subject to the



          25   objection and we will weigh that later.  But I don't
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           1   want to get bogged down in the -- in the argument just



           2   right now.



           3             Go ahead.



           4             MR. LYON:  Go ahead and share?  Okay.



           5             MS. PARANHOS:  Thank you, Madam Hearing



           6   Officer.



           7             MR. LYON:  Okay.  Yes.  I think -- Elizabeth,



           8   I believe this is the correct part, right?  Let me know



           9   if I should go up a bit.



          10             MS. PARANHOS:  Yes.  Maybe just go up to the



          11   very top so -- yeah.  Stop.



          12             MR. LYON:  (Unintelligible and/or inaudible.)



          13             MS. PARANHOS:  Yeah.  There you go.



          14        Q.   So in this -- in this testimony, Dr. Lyon, is



          15   Mr. Bolander discussing the difference between AVO



          16   inspections, which are sensory-based inspections, and



          17   instrument-based inspections, which we tend to call LDAR



          18   or leak detection and repair?



          19        A.   Yes.



          20        Q.   Thank you.



          21             And if you could just show the highlighted



          22   portion, I think this is the most important part.  This



          23   is Mr. Bolander himself -- that's perfect right there --



          24   simply providing his opinion as to whether or not the



          25   OCC AVO requirements are or are not LDAR.
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           1             Oh, and, Mr. Lyon, in -- Dr. Lyon, in your



           2   opinion, based on your own knowledge, I think you have



           3   already stated that you do not believe AVO is as



           4   reliable in detecting leaks as instrument-based



           5   inspections.



           6             Is that an accurate summary of your testimony?



           7        A.   That is correct.



           8        Q.   Thank you so much.



           9             I don't have any further questions for



          10   Dr. Lyon.



          11             HEARING OFFICER ORTH:  Thank you.



          12             I see Mr. Rose on the screen.



          13             Mr. Rose, do you have questions of Dr. Lyon?



          14             MR. ROSE:  No questions of Dr. Lyon



          15   specifically, but in response to the question earlier by



          16   Mr. Curtis, it wasn't clear whether this -- the OCD



          17   test -- or the OCC testimony that was being shown is



          18   going to be offered as an exhibit in this proceeding.



          19             And if it is, it seems to me that it needs to



          20   include the entire question and answer for context,



          21   because what we're seeing and what was shown on the



          22   screen is an excerpt from that testimony.  It didn't



          23   show the question that was being asked or the response



          24   that was -- that this is directed to.  So the Board



          25   can't gauge the probity of that evidence without looking
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           1   at the more complete statement.



           2             So we would ask that if it's going to be



           3   offered it be offered in its -- that question and



           4   answer, if there are more questions and answers related



           5   to that, that they be offered in their entirety.



           6             HEARING OFFICER ORTH:  Thank you, Mr. Rose.



           7             Ms. Paranhos, I think that's a good point.  If



           8   you would, please, make your proffer just a little more



           9   than that one page.



          10             MS. PARANHOS:  Absolutely.



          11             HEARING OFFICER ORTH:  All right.



          12             I see Mr. Curtis on the screen.



          13             MR. CURTIS:  Yes, Madam Hearing Officer.  Just



          14   a few questions for Dr. Lyon.



          15                       CROSS-EXAMINATION



          16   BY MR. CURTIS:



          17        Q.   Good afternoon.



          18             I appreciate you being with us today.



          19             I wanted to talk a little bit about some of



          20   the studies that you referred to, and in particular I



          21   wanted to ask you a few questions about Exhibit F, which



          22   is entitled New Mexico Permian Basin Measured Well Pad



          23   Methane Emissions Are a Factor of 5-9 Times Higher Than



          24   U.S. EPA Estimates.



          25             So in the study the authors, which as I
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           1   understand included yourself, used a method referred to



           2   as Other Test Method or OTM 33A; is that correct?



           3        A.   That's correct, yes.



           4        Q.   And I'm going to butcher this as a



           5   nontechnical person, but essentially it describes the



           6   method as you -- you conduct rapid wind and methane mix



           7   and -- mixing ratio directions over a minimum 20-minute



           8   period.  So basically you're parking a vehicle with a



           9   probe that's downwind of a well site, and you're



          10   collecting data for a few minutes.



          11        A.   Yes.



          12        Q.   Is that fair?  Okay.



          13             And so in that study you -- you indicate that



          14   there are 71 facility measurements relied upon; is that



          15   correct?



          16        A.   Yes.



          17        Q.   And you categorized the results -- those 71



          18   measurements into two categories, and my understanding



          19   is basically there were 42 measurements that you



          20   referred to as OTM 33A measurements, and then you have



          21   21 -- 29 that you refer to as below detection limit



          22   measurements.



          23             And -- and my question is did you apply a



          24   nonzero value to those values that were measured at



          25   below detection limit?
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           1        A.   Yes.  I believe the study did apply half of



           2   the detection limit to those sites, which was



           3   0.04 kilograms per hour.  So that's going to be, I



           4   think, less than a ton per year.



           5        Q.   So in fact, there were no emissions measured



           6   for the -- for 29 out of the 71 measurements that are a



           7   part of the study?



           8        A.   Correct.  For those five there was emissions



           9   below the detection limit.



          10        Q.   Okay.



          11             You also indicated that for some of these



          12   measurements the evaluation was only conducted for



          13   approximately five minutes as opposed to 20 minutes; is



          14   that correct?



          15        A.   Oh, for that study the below detection limit



          16   sites were only monitored for five minutes.  So if -- if



          17   elevated methane was detected, they waited the entire 20



          18   to 30 minutes to measure emissions, but if they did not



          19   see elevated methane, for the speed of the project to



          20   try to get as many sites as possible, they -- they



          21   decided the site was below detection limit.



          22        Q.   Okay.



          23             So let's assume that each of the measurements



          24   were the results of a 20-minute observation.  We've --



          25   you've indicated that -- that that's not the case, some
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           1   of them were only for five minutes.  But let's just



           2   assume for the sake of argument that they were all 20



           3   minutes.



           4             And so that -- that gives us -- in order to



           5   quantify the total measurement time, we would simply



           6   multiply 71 by 20 minutes; is that right?



           7        A.   The emissions were reported in kilograms per



           8   hour.  So you could multiply by 8,760 if you wanted to



           9   estimate annual emissions.



          10        Q.   What I'm trying to understand is how much



          11   actual monitoring data formed the basis for the study.



          12             And so conservatively we have 71 measurements



          13   at 20 minutes apiece, correct?



          14        A.   Yes.



          15        Q.   And that's approximately -- we'll say 1,420



          16   minutes less than 24 hours total?



          17        A.   Um-hum.



          18        Q.   Okay.



          19             And so you're taking each measurement which



          20   lasts at most 20 minutes, and you're extrapolating it to



          21   determine an annual emission rate which is 8,760 hours,



          22   correct?



          23        A.   Yes.



          24        Q.   And then on a larger scale, you're taking less



          25   than 24 hours of data to project the emissions for the
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           1   entire Permian Basin --



           2        A.   We --



           3        Q.   -- on an annual basis?



           4        A.   We use the 24 hours to estimate emissions for



           5   a year, assuming that the two weeks of those



           6   measurements was representative of the year.



           7        Q.   And you did that for the entire Permian Basin,



           8   right?



           9        A.   No.  Just the New Mexico portion of the



          10   Permian.



          11        Q.   Just the New Mexico portion.  Okay.



          12             And how much would you say you covered



          13   geographically in New Mexico in conducting this study?



          14   What percentage of -- of geographic space was this --



          15   was this accounting for?



          16        A.   Less than 1 percent.



          17        Q.   Thank you.



          18             So in your testimony you spoke quite a bit



          19   about the inadequacy of some of the emission estimation



          20   methodologies used by the greenhouse gas reporting



          21   inventory that EPA collects.  And so it sounds like



          22   you're generally familiar with the procedures that are



          23   used to estimate emissions in that context.



          24        A.   Yes.



          25        Q.   And you mentioned some things like mass
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           1   balance engineering equations, emission factors that are



           2   based on measurement data for EPA or other studies; is



           3   that correct?



           4        A.   Yes.



           5        Q.   And do you have a sense for how many hours of



           6   measurement data underlies those emission factors or



           7   emissions estimation methodologies on any given year



           8   across the Permian Basin?



           9        A.   It depends which factor you're talking about.



          10   Some of the emission factors used in the EPA Greenhouse



          11   Gas Reporting Program are based on, I believe, less than



          12   20 measurements collected in 1990s.  Some of those were



          13   actually collected for different facility types as



          14   they're being used for emission factors.



          15        Q.   So let's look at this globally.  Right?



          16   Because we want to compare apples to apples.  So the



          17   apple that we're comparing is the 24 hours of



          18   measurement that was conducted in your study.  The other



          19   apple we're comparing is all of the data collected by



          20   all of the owners and operators for the entire year in



          21   the Permian Basin.



          22             What -- what does the hour comparison look



          23   like?



          24        A.   I'm not sure what you're talking about.  If



          25   you mean the hours that people are entering numbers in a
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           1   spreadsheet, yes, there's more labor that goes into the



           2   emission inventory approach, that being they're using



           3   flawed assumptions so that they're not actually



           4   estimating the emissions.  So I think you can't compare



           5   hours there.



           6        Q.   Let's take, for example, measurements on the



           7   inlets of devices.



           8             Aren't we measuring flow in that instance?



           9   Aren't we measuring VOC concentrations?



          10        A.   Yes.  Those are good measurements, but they're



          11   not used very often, except for transmission facilities



          12   do -- are required to use measurements for the reporting



          13   program.  But for most production sources, they're not



          14   using measurements.



          15        Q.   But you would agree that there are quite a bit



          16   of facility-specific site measurements that underlie



          17   the -- the greenhouse gas reporting numbers that are



          18   reported?



          19        A.   Only for very limited emission sources in a



          20   limited number of segments.  So mostly transmission



          21   reciprocating compressor and centrifugal compressor,



          22   some of those vent emissions are measurements.  There



          23   are some approaches like well completions with unloading



          24   that operators are given the option of using



          25   measurements, but to my knowledge, less than 1 percent
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           1   of operators actually use measurement approaches.



           2        Q.   So let's turn to the emission factors that



           3   are -- are commonly used in the greenhouse gas reporting



           4   context.



           5             Would it surprise you to know that many of



           6   these emission factors statistically include large



           7   emitters that were observed during the test phases of



           8   developing that emission factor?



           9        A.   If you mean kind of the -- the earlier GRI



          10   study from the 1990s, yes, I'm aware that there are some



          11   large sources in some of the factors.



          12        Q.   Thank you.



          13             And so I want to talk a little bit about your



          14   assertion that emissions estimates from your study



          15   indicate that total methane is five to nine times



          16   greater than what's reported.



          17             Part of the way you come to that conclusion is



          18   you assume that EPA accounts for 95 percent of emissions



          19   in the greenhouse gas reporting inventory, correct?



          20        A.   Yes.



          21        Q.   And has EPA said that it accounts for



          22   95 percent of emissions from each sector, or is it



          23   simply said that it accounts for 95 percent from the



          24   inventory overall?



          25        A.   You're right.  You're right.  That is an issue
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           1   with the paper.  I later learned that it's probably more



           2   like 60 to 70 percent is estimated by the -- the



           3   reporting program for oil and gas.  So I think it would



           4   be probably less than five to nine, but still would be



           5   substantially higher than reporting program based



           6   estimates.



           7        Q.   Okay.  Thank you for that clarification.



           8             And is that clarification included in your



           9   testimony at any point, or is it true that you represent



          10   the assertions of that study are, in fact, accurate,



          11   with respect to five to nine times?



          12        A.   I would say that I was citing the



          13   peer-reviewed paper and have learned since then that the



          14   assumptions in that peer-reviewed paper maybe could be



          15   revised.



          16        Q.   But aren't you the author of that



          17   peer-reviewed paper?



          18        A.   I'm one of the authors.  Yes.



          19        Q.   Okay.



          20             So I want to spend just a little bit more time



          21   on this concept of comparing the greenhouse gas



          22   reporting inventory.



          23             Isn't it true that this inventory is subject



          24   annually to a peer review, a public review and a review



          25   by an international team of experts?
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           1        A.   Yes.  They often review it.



           2        Q.   Turning now to some of your comments specific



           3   to NMOGA's analysis.



           4             In your rebuttal testimony you question



           5   NMOGA's critique of ERG's model plants, and in reviewing



           6   this analysis you refer to various studies that rely on



           7   geospatial measurements of air pollution.



           8             And so my question is do geospatial



           9   measurements of air pollution tell you anything about



          10   how many components a particular type of site might



          11   have?



          12        A.   No.



          13        Q.   And do geospatial measurements indicate the



          14   source of emissions at a component or an equipment



          15   level?



          16        A.   They estimate typically the source of



          17   emissions at the site level.



          18        Q.   So while these methods may give you some



          19   estimate of the overall concentration of pollutant in a



          20   given geographical area, they don't tell you whether



          21   that pollution is coming from (unintelligible and/or



          22   inaudible) controller or some other piece of equipment



          23   that has nothing to do with the oil and gas?



          24        A.   Correct.  Most of the approaches cannot



          25   distinguish the equipment the emissions are coming from.
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           1        Q.   In any of these studies -- and let's -- let's



           2   speak at least with respect to this study we've been



           3   focusing on with respect to the five to nine times



           4   greater methane emissions.



           5             Is it accurate to say that most of these



           6   measurements were conducted during the daytime?



           7        A.   Yes.



           8        Q.   And isn't it true that oil and gas operators



           9   generally perform maintenance during the daytime?



          10        A.   That's my understanding.  Yes.



          11        Q.   And wouldn't that have the effect of biassing



          12   the results high by conducting the measurements at a



          13   time that maintenance is most likely to be occurring?



          14        A.   Potentially, yes.  If maintenance was a large



          15   source of the emissions, then it could bias it high on



          16   our annual estimates if we're assuming that those



          17   daytime hours are -- are representative of the annual



          18   average.



          19        Q.   Let's see.  I wanted to spend a little bit of



          20   time on your discussion of AVOs.  And I want to just



          21   correct the record a little bit, because your testimony



          22   seemed to imply that NMOGA or some other party is



          23   advocating that AVOs take the place of Method 21 and OGI



          24   measurements.



          25             Are you aware that no party is proposing that?
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           1        A.   I'm not aware.



           2        Q.   Have you ever conducted an AVO at an active



           3   oil and gas well site?



           4        A.   Not an official AVO.  I've been at oil and gas



           5   sites and have heard and seen emission sources, but



           6   not -- not as an official AVO inspection.



           7        Q.   And in your testimony with respect to AVOs, I



           8   believe I heard you said that AVOs are good for



           9   detecting large emitters; is that correct?



          10        A.   Yes.  That they are more -- more likely to



          11   detect large emitters.



          12        Q.   And isn't that the primary concern with



          13   respect to LDAR, is in identifying the large emitters?



          14        A.   Yes.  But I -- obviously, I don't think AVO



          15   can reliably detect those large emitters.



          16        Q.   And so the proposal where we have a mix of,



          17   say, weekly AVOs with other rigorous Method 21 OGI



          18   measurements, that represents an appropriate mix,



          19   correct?



          20        A.   I don't know if Method 21 and AVO together.  I



          21   don't think that's an appropriate mix.  But I do think



          22   you could have an appropriate mix of AVO and other



          23   instrument-based inspections, and including things like



          24   OGI cameras and aerial surveys that can frequently



          25   detect large emitters.
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           1        Q.   Okay.



           2             I think that's all my questions, Mr. Lyon.



           3   Thank you.  You've been very helpful.



           4             HEARING OFFICER ORTH:  Thank you, Mr. Curtis



           5   and Dr. Lyon.



           6             We do need a break.  When we return from the



           7   break, I did see Mr. de Saillan on screen, and now I see



           8   Ms. Fox.  When we return from the break, I will continue



           9   with Dr. Lyon.



          10             Let's see.  Come back at 3:05, please.



          11             (Proceedings in recess from 2:50 p.m. to



          12             3:05 p.m.)



          13             HEARING OFFICER ORTH:  Let's come back from



          14   the break, please.



          15             Do we have your counsel handy?



          16             And then I can invite Mr. de Saillan to offer



          17   his questions.



          18             Ms. Paranhos?



          19             MS. PARANHOS:  Sorry.  I was having technical



          20   difficulties.  I am here.  I am having issues with my



          21   audio.



          22             HEARING OFFICER ORTH:  And if you need to turn



          23   off your camera, that's fine.  I had to turn mine off



          24   this morning.  So please go ahead and turn it off if you



          25   need to.
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           1             Mr. de Saillan?



           2             MS. PARANHOS:  Can't hear you.



           3             MR. DE SAILLAN:  Thank you, Madam Hearing



           4   Officer.



           5             Can you hear me okay?



           6             MR. LYON:  Yes.



           7             MR. DE SAILLAN:  Very good.



           8                       CROSS-EXAMINATION



           9   BY MR. DE SAILLAN:



          10        Q.   Good afternoon, Dr. Lyon.



          11             My name is Charles de Saillan.  I'm an



          12   attorney representing the New Mexico Environmental Law



          13   Center.



          14             And I just have one very quick clarifying



          15   question for you.



          16             You -- I want to go back to your testimony



          17   earlier about the proposal for enhanced LDAR for sources



          18   that are within a thousand feet of an occupied area.



          19             Is it your understanding, Dr. Lyon, that the



          20   New Mexico Environmental Law Center also supports that



          21   proposal?



          22        A.   Yes.



          23             MR. DE SAILLAN:  Okay.  Thank you.



          24             That's all I have.



          25             HEARING OFFICER ORTH:  All right.  Thank you
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           1   very much.



           2             Any other counsel?



           3             Ms. Fox.



           4             MS. FOX:  Thank you, Madam Hearing Officer.



           5                       CROSS-EXAMINATION



           6   BY MS. FOX:



           7        Q.   Hello, Dr. Lyon.



           8             My name is Tannis Fox.  I'm with Western



           9   Environmental Law Center, and I represent the parties



          10   that we're calling Clean Air Advocates in this



          11   proceeding.



          12             Thank you very much for your testimony.  I



          13   just have a couple of lines of inquiry for you.



          14             And first is, Dr. Lyon, are you familiar with



          15   the testimony from Mr. Smitherman on a study on LDAR



          16   that was conducted by the American Petroleum Institute



          17   surveying 13 operators?



          18        A.   Yes.



          19        Q.   And Mr. Smitherman said that on average less



          20   than two leaks were found in the -- during that survey



          21   during the initial inspection and less than one week --



          22   one leak on average thereafter.



          23             Is that accurate?



          24        A.   Yes.  That's correct.



          25        Q.   What is your -- and he uses that study, does
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           1   he not, to imply that leaks are not so common and LDAR



           2   is not so efficacious?  Is that correct?



           3        A.   That's what he concluded.  Yes.



           4        Q.   What's your response to that general



           5   conclusion?



           6        A.   Yes.  I think using the number of leaks is an



           7   inappropriate way of estimating emissions or the



           8   efficacy of LDAR, I think particularly because it's



           9   really the magnitude of the emissions rather than the



          10   number of leaks.  And also, many emission sources can be



          11   intermittent.  So just because during a follow-up survey



          12   there's a small number of leaks does not mean that there



          13   isn't a high potential to emit from that site.



          14        Q.   And -- thank you.



          15             And in your testimony you discussed studies at



          16   well sites and gathering and boosting stations on



          17   emissions and leaks from these facilities, correct?



          18        A.   Yes.



          19        Q.   And can you please talk a little bit more



          20   about the emissions and leaks that have been detected



          21   and found at gathering and boosting stations?



          22        A.   Yes.  So there have been several recent



          23   studies that have looked at methane emissions from



          24   gathering and boosting stations, including an



          25   EDF-sponsored study for Colorado State University that
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           1   used site-level measurements to estimate gathering



           2   compressor emissions.



           3             Also, there's been some subsequent work by



           4   Colorado State University looking at component-level



           5   emissions and found that these compressors can -- can



           6   have leaks and anomalous emissions.



           7             And our recent work, including the aerial



           8   surveys by -- by Carbon Mapper, have found that in the



           9   Permian Basin gathering stations are a



          10   disproportionately large source of emissions compared to



          11   other basins, accounting -- with the stations themselves



          12   accounting for about 25 percent of the measured methane



          13   emissions from -- from large emitters.



          14             I think some of these emissions may be permit



          15   emissions through things like incomplete combustion or



          16   might be some permitted venting, but I think a lot of it



          17   is due to both leaks and then inefficient operations,



          18   including things like flares that are not properly



          19   burned.



          20             So I think particularly what happens in the



          21   Permian is there's maybe pressure issues where some of



          22   the gathering pipelines are overpressurized, and there



          23   can be anomalous pressure relief venting from these



          24   gathering stations, causing really high emissions.



          25             So I think it's critical that -- that the
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           1   sites are maintained well, including making sure they're



           2   operating under -- under proper pressure so you don't



           3   have these large emissions from -- from gathering



           4   compressor stations.



           5        Q.   What are the implications for the frequency of



           6   LDAR inspections given those findings?



           7        A.   Yes.  I think the implications are it's



           8   critical to have frequent LDAR at gathering stations



           9   because they can have anomalous very high emission



          10   events, and a lot of our work has found that these



          11   emission events can be short-term, maybe a couple hours



          12   or days.



          13             So -- so really it's critical that you're



          14   continuously looking for problems, doing frequent



          15   inspections, and I think even better would be having



          16   some kind of continuous monitoring of these facilities



          17   to make sure that -- that when operators notice



          18   problems, that they're fixed very quickly.



          19             MS. FOX:  Thank you.  That's all I have.



          20             HEARING OFFICER ORTH:  All right.  Thank you.



          21             Any other parties or counsel with questions of



          22   Dr. Lyon?



          23             No?



          24             I'll turn then to the Board questions.



          25             While I'm doing that, if you're an attendee on
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           1   this platform, please reach out through chat with any



           2   questions.



           3                          EXAMINATION



           4   BY THE BOARD:



           5             HEARING OFFICER ORTH:  Madam Chair, do you



           6   have questions of Dr. Lyon?



           7             CHAIR SUINA:  Yes.  Thank you, Madam Hearing



           8   Officer.



           9             Again thank you, Dr. Lyon, for your testimony.



          10             I wanted to go back to, I guess, a question



          11   about the 1,000 foot.  I know I had asked it earlier in



          12   the hearing from another witness, but given your



          13   background and some of the studies you've referenced.



          14             I was wondering if you could elaborate a



          15   little bit more on the proposal of the frequent



          16   inspections within 1,000 feet and versus, say, 500 feet



          17   or 2,000 feet.  Could you just elaborate a little bit



          18   more on the 1,000 foot?



          19             MR. LYON:  I mean, that is what we -- we



          20   agreed on.  I'm not the proper person, I believe, to



          21   speak to why that distance.  I believe my -- my



          22   colleague, Tammy Thompson, may be speaking more about



          23   that later.



          24             CHAIR SUINA:  Okay.



          25             All right.  Well, thank you so much for your
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           1   response.



           2             And at this point, Madam Hearing Officer, I



           3   don't have any other questions.



           4             HEARING OFFICER ORTH:  Thank you.



           5             Vice-Chair Trujillo Davis.



           6             VICE-CHAIR TRUJILLO DAVIS:  Yes.  I just have



           7   a couple of clarifying questions.



           8             Is it Dr. Lyon?



           9             MR. LYON:  Yes.



          10             VICE-CHAIR TRUJILLO DAVIS:  I want to make



          11   sure I give you your credit there.



          12             Dr. Lyon, I'm a little confused in your



          13   presentation.



          14             It seems like methane is being used



          15   interchangeably with VOCs -- for VOCs, and then I think



          16   you clarified in there at some point that it -- you're



          17   using methane as like a tracer for VOCs to show -- to



          18   use as an example?  Did I understand that correctly?



          19             MR. LYON:  Yes.  So EDF's research has been



          20   primarily focused on methane emissions.  So most of our



          21   measurements have used approaches that -- that are



          22   specific to methane.  We do have some, including the



          23   optical gas imaging, that do VOCs, and University of



          24   Wyoming did measure VOCs and is currently analyzing that



          25   data.

�



                                                                    2584





           1             But generally all of our research is on



           2   methane, and as I said earlier, that since VOCs are



           3   co-emitted with methane, I think that -- that the



           4   research also applies to VOC engines.



           5             VICE-CHAIR TRUJILLO DAVIS:  Is that a direct



           6   relationship?  Is methane equivalent to VOCs in



           7   emissions, or does that require a gas analysis?



           8             MR. LYON:  The gas composition can vary



           9   widely.  So I think in -- in the production field the



          10   VOC content could -- could be maybe over 20, 30 percent



          11   in some kind of wet gases, or it could be less than



          12   1 percent in -- in dry gases or -- or kind of



          13   downstream.  So yeah.  It greatly varies depending on



          14   where -- where you are, which field and which part of



          15   the -- the supply chain.



          16             VICE-CHAIR TRUJILLO DAVIS:  Okay.



          17             So just so I'm clear on making these



          18   distinctions, VOCs and NOx are precursors to ozone; is



          19   that correct?



          20             MR. LYON:  Yes.



          21             VICE-CHAIR TRUJILLO DAVIS:  Is methane?  Does



          22   methane react in turn to ozone, as well?



          23             MR. LYON:  Methane does impact global ozone



          24   levels, but I believe it has very smaller or zero impact



          25   on kind of local ozone levels.  But my colleague,
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           1   Dr. Thompson, could -- could speak much more on that



           2   issue.



           3             VICE-CHAIR TRUJILLO DAVIS:  Okay.  So at this



           4   point I'm kind of feeling like this is a little out of



           5   scope for this rule and what we're supposed to be



           6   looking at.



           7             So can you just kind of direct me to maybe



           8   what I should focus on in your testimony?



           9             MR. LYON:  Yeah.  So I think any time where I



          10   say like that the estimates show that the emissions are



          11   higher than government estimates, that also applies to



          12   VOCs in addition to methane.  So while most of the



          13   research papers were comparing methane, if you use



          14   approaches -- kind of bottom-up approaches with VOCs,



          15   you get similar underestimates.



          16             So I think the general findings apply whether



          17   you're talking about methane or VOCs.  And some of the



          18   studies like the OGI surveys are really looking at total



          19   hydrocarbons including methane and VOCs.



          20             VICE-CHAIR TRUJILLO DAVIS:  Okay.  Thank you



          21   for that explanation.



          22             And then the other thing I wanted to clarify



          23   was you're -- I think you were contending that more



          24   inspections were necessary, and then later on you were



          25   discussing some of the biggest issues with leaks on
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           1   facilities was general maintenance and then lack of



           2   general maintenance that contributed to leaks.



           3             So I was hoping that maybe you could draw a



           4   distinction for me between the difference between



           5   frequent inspections and general maintenance?



           6             MR. LYON:  Yeah.  I mean, personally, I feel



           7   that it's not a clear distinction and that often I think



           8   that -- that leak detection or repair should be viewed



           9   more comprehensively by operators and regulators.  It's



          10   not just looking for equipment leaks, but also looking



          11   for underlying problems, including maintenance issues



          12   that could lead to future emissions.



          13             So I think a robust program to reduce



          14   emissions would include these really comprehensive



          15   surveys for -- for looking for emissions and underlying



          16   problems that may require longer-term solutions such as



          17   changing equipment on the site.



          18             VICE-CHAIR TRUJILLO DAVIS:  I guess in my mind



          19   when I think of an inspection, to me it should be



          20   official.  That is what I feel like we're talking about



          21   here, is you conduct an inspection, it becomes a record,



          22   and it's in -- it's -- you can have it pulled for -- for



          23   an inspection by an agency or something like that, but



          24   it's an official record, whereas general maintenance



          25   would just be the day-to-day job at a facility.
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           1             So I'm not sure I understand -- I understand



           2   those differences in your assertion.  So -- I mean, if



           3   you can clarify it for me, great.  If not, that's okay.



           4   I'm done with my questions.



           5             MR. LYON:  Yeah.  No.  I understand the point



           6   about, yeah, having official inspections and



           7   requirements, but I -- I would hope that the



           8   recordkeeping requirements would -- would be structured



           9   in a way that the operators are collecting data that --



          10   that also includes the maintenance status, and I think



          11   that would be advantageous, not only to the regulators,



          12   but it would help the operators make sure that the



          13   equipment is being properly maintained, and that really



          14   that those -- the LDAR recordkeeping process could --



          15   could have advantages to the company.



          16             VICE-CHAIR TRUJILLO DAVIS:  And do you feel



          17   that the current rule meets that as far as maintenance



          18   recordkeeping?



          19             MR. LYON:  I'm not familiar with the details



          20   in the recordkeeping requirements.



          21             VICE-CHAIR TRUJILLO DAVIS:  Okay.



          22             Thank you very much for your time.  I



          23   appreciate it.



          24             No further questions.



          25             HEARING OFFICER ORTH:  Thank you.
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           1             Member Bitzer?



           2             MEMBER BITZER:  My question was already asked.



           3   So I'm good.  Thank you, Madam Chair.



           4             HEARING OFFICER ORTH:  Thank you.



           5             Member Garcia.



           6             MEMBER GARCIA:  No questions right now.  Thank



           7   you.



           8             HEARING OFFICER ORTH:  Thank you.



           9             Member Honker?



          10             MEMBER HONKER:  No questions.  Thank you.



          11             HEARING OFFICER ORTH:  All right.  Thank you.



          12             Did any of that prompt redirect for you,



          13   Ms. Paranhos?



          14             MS. PARANHOS:  Yes.  Just one -- a couple



          15   questions.



          16                     REDIRECT EXAMINATION



          17   BY MS. PARANHOS:



          18        Q.   Dr. Lyon, you provided some testimony in



          19   response to Mr. Curtis' questions regarding the time of



          20   day that the measurements were taken; is that correct?



          21        A.   Yes, um-hum.



          22        Q.   And were most of the measurements taken during



          23   the daytime?



          24        A.   Yes, they were.



          25        Q.   And Mr. Curtis pointed out that the
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           1   researchers may have observed emissions from maintenance



           2   activities occurring during the daytime; is that



           3   correct?



           4        A.   Yes.



           5        Q.   And do you believe that leak detection and



           6   repair programs can help reduce excess emissions that



           7   stem from, for example, an improper leak conducted



           8   maintenance activity?



           9        A.   Yes.  As I just stated, I believe that LDAR



          10   can really be a more comprehensive process, that's not



          11   just identifying leaks, but they're really looking at



          12   the entire emissions profile of the site, including the



          13   maintenance.  So you could perhaps see if a scheduled



          14   maintenance had not been performed or was done



          15   improperly.  I think that was -- is very useful



          16   information.



          17             So I think that by doing these inspections you



          18   can not only reduce leaks, but really find any kind of



          19   operational inefficiencies that would benefit the



          20   operator to fix.



          21        Q.   Thank you, Dr. Lyon.



          22             And you did testify earlier today that EDF



          23   converted the New Mexico-specific methane inventory that



          24   is based on the EDF methane measurements to VOCs; is



          25   that correct?
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           1        A.   Yes.



           2        Q.   And to your knowledge, is EDF recommending any



           3   specific direct methane control requirements in this



           4   proceeding?



           5        A.   No.



           6        Q.   To your knowledge, are we only relying on



           7   estimates of VOCs as a basis for our cost effectiveness



           8   analyses?



           9        A.   Yes.



          10             MS. PARANHOS:  Thank you.



          11             I have no more questions for Dr. Lyon.



          12             HEARING OFFICER ORTH:  All right.  Thank you



          13   very much, Ms. Paranhos and Dr. Lyon.



          14             MR. LYON:  Thank you.



          15             HEARING OFFICER ORTH:  I believe we can excuse



          16   you for the moment.



          17             MS. PARANHOS:  Next witness will be Hillary



          18   Hull.



          19             HEARING OFFICER ORTH:  Thank you.



          20             Ms. Hull, I see you on the screen.



          21             Would you spell your name for the transcript,



          22   please.



          23             MS. HULL:  Yes.  It's Hillary, H-I-L-L-A-R-Y,



          24   Hull, H-U-L-L.



          25             HEARING OFFICER ORTH:  Thank you.
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           1             Raise your right hand.



           2             Do you swear or affirm to tell the truth?



           3             MS. HULL:  I do.



           4             HEARING OFFICER ORTH:  Thank you.



           5                         HILLARY HULL



           6                 (Relating to Topic Order 27)



           7        having been first duly sworn or affirmed, was



           8        examined and testified as follows:



           9                      DIRECT EXAMINATION



          10   BY MS. PARANHOS:



          11             HEARING OFFICER ORTH:  And don't forget the



          12   exhibits, Ms. Paranhos.



          13             MS. PARANHOS:  Yes, absolutely.  Madam Hearing



          14   Officer, Hillary Hull will be relying on EDF Exhibits A,



          15   P, which is her resume, C, E, H, Q, R, T, U, V, X, Y, Z,



          16   AA, BB, CC, DD, FF, JJJ and III.



          17             (Exhibits EDF P, Q, R, T, U, V, X, Y, Z, AA,



          18             CC, DD, FF, JJJ and III admitted.)



          19        Q.   (BY MS. PARANHOS)  Ms. Hull, where are you



          20   employed?



          21             MS. HULL:  Before we -- before we get started



          22   actually, would -- could I get screen sharing



          23   privileges, please?



          24             All right.  Go ahead, Elizabeth.



          25             MS. PARANHOS:  Right.
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           1        Q.   Hillary, where are you employed?



           2        A.   One little technical issue.



           3             I am director of research and analytics for



           4   the Environmental Defense Fund.



           5        Q.   And what is your educational background?



           6        A.   I have a bachelor's degree in civil



           7   engineering from the University of Texas at Austin and a



           8   master's degree in environmental engineering with a



           9   specialty in atmosphere and energy from Stanford



          10   University.



          11        Q.   And can you provide the Board with a brief



          12   overview of your work experience?



          13        A.   Yes.  I've spent the past seven years



          14   developing and managing analytics and policy for EDF's



          15   state, federal and international oil and gas and natural



          16   advocacy efforts.  This includes regulatory advocacy,



          17   emissions inventory compilation data and economic



          18   analysis, technical support for rulemaking and



          19   regulation, and policy analysis and development.



          20             And prior to working at EDF, I was a senior



          21   project engineer for Environmental Resources Management,



          22   which is an environmental consulting firm.



          23        Q.   Thank you.



          24             And is EDF Exhibit P an accurate copy of your



          25   CV?
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           1        A.   Yes.



           2        Q.   And did you submit both direct and rebuttal



           3   testimony on LDAR?



           4        A.   Yes.



           5        Q.   And are Exhibits FF and JJJ correct copies of



           6   your direct and rebuttal testimony, or do you have any



           7   corrections to either of those testimonies?



           8        A.   Yes.  We have one correction to my rebuttal



           9   testimony with respect to the estimated foregone



          10   reductions we calculated would accrue if NMED did not



          11   require inspections for existing transmission stations,



          12   that I will explain in my testimony today.



          13        Q.   Thank you, Ms. Hull.



          14             Could you please summarize the additional VOC



          15   benefits that will accrue to people of New Mexico that



          16   live within 1,000 feet of a well site pursuant to EDF's



          17   LDAR proximity proposal?



          18        A.   Our proposal is highly cost effective and will



          19   result in the removal of an additional 3,600 tons of VOC



          20   on top of the reductions that the application of the



          21   NMED proposal alone would achieve.  It will also secure



          22   important co-benefits by reducing 14,300 tons of methane



          23   and 150 tons of hazardous air pollutant annually.



          24             Importantly, it will protect the health of



          25   over 35,000 New Mexicans, many of whom are particularly
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           1   vulnerable to the deleterious health effects caused by



           2   exposure to ozone and toxic air pollution.



           3        Q.   Thank you.



           4             And can you please summarize the opinions in



           5   your rebuttal testimony regarding a comparison of the



           6   NMED and NMOGA LDAR proposals?



           7        A.   Yes.  First, NMED's estimate of the compliance



           8   cost of its proposed LDAR requirement is very



           9   conservative.  From my analysis, the per well site cost



          10   of conducting semiannual inspections is 30 percent lower



          11   than ERG's estimate.



          12             Second, NMOGA's estimated per well site costs



          13   are grossly inflated.  NMOGA's estimate of the cost of



          14   connecting inspections is magnitudes higher than NMED's,



          15   EPA's, the Colorado Air Pollution Control Division or



          16   EDF estimates.



          17             For example, NMOGA's estimate of the per well



          18   site cost to conduct semiannual inspections is



          19   286 percent higher than EDF's estimate, between 168 and



          20   228 percent higher than EPA's, and 169 percent higher



          21   than NMED's.



          22             Third, NMOGA's proposal to decrease the



          23   frequency of inspections at well sites and compressor



          24   stations will result in the release of thousands of



          25   additional tons of volatile organic compounds and
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           1   methane to the atmosphere annually.  These emissions



           2   contribute to unhealthy levels of ozone pollution and



           3   the climate crisis.



           4             Importantly, frequent LDAR, as NMED has



           5   proposed, can curb this cost effectively.



           6             HEARING OFFICER ORTH:  Ms. Hull, this is



           7   Felicia.



           8             Would you please slow down a little bit.



           9             MS. HULL:  Sure.



          10             HEARING OFFICER ORTH:  You speed up when you



          11   read.



          12             MS. PARANHOS:  Thank you.



          13        Q.   I'd like to turn now to EDF's proposal to



          14   increase leak inspections at well sites located within



          15   1,000 feet of occupied places.



          16             How many additional tons of volatile organic



          17   compounds will our proposal remove from the atmosphere



          18   annually if adopted?



          19        A.   I estimate our proposal will result in



          20   additional 3,600 tons of VOC reductions annually.



          21        Q.   And you mentioned some co-benefits associated



          22   with that proposal.



          23             What would those be?



          24        A.   Yes.  Our proposal will also result in 14,300



          25   tons of methane and 150 tons of hazardous air pollutant
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           1   reductions annually.



           2        Q.   And did EDF prepare a New Mexico-specific



           3   inventory of methane and VOC emissions that incorporated



           4   data from the direct measurement studies?



           5        A.   Yes.  As discussed in my direct testimony, EDF



           6   prepared a specific New Mexico VOC inventory that we



           7   used to estimate the baseline emissions that can be



           8   abated by LDAR and the reductions that frequent



           9   instrument-based inspections can achieve.  This



          10   inventory is based on observed measured emissions in New



          11   Mexico and in other US oil and gas basins where



          12   scientists have observed significantly higher emissions



          13   than traditional bottom-up emissions inventories



          14   reflect.



          15        Q.   Thank you.



          16             And were you able to estimate the populations



          17   that would be protected by our LDAR proximity proposal?



          18        A.   Yes.  We estimate that over 2,700 children



          19   under the age of five, more than 4,500 adults 65 years



          20   or older, more than 5,700 people living in poverty, and



          21   19,000 people of color, including over 5,800 Native



          22   Americans, all live within 1,000 feet of a well site.



          23             Additionally, those living in close proximity



          24   to these well sites have health conditions that could be



          25   exacerbated by additional air pollution.  These include
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           1   more than 3,800 adults with asthma, over 2,200 adults



           2   with coronary heart disease, almost 2,600 with chronic



           3   obstructive pulmonary disease, and more than 1,200



           4   adults who have experienced or are at risk of a stroke.



           5             My direct testimony explains the methodology I



           6   use to assess the demographics of persons protected by



           7   our proposal.



           8        Q.   Thank you.



           9             And did you also estimate the cost



          10   effectiveness of our proposal?



          11        A.   Yes, I did.  Using the methodology I described



          12   in my written and -- direct and rebuttal testimony, I



          13   estimate that our proposal can be conducted at a cost of



          14   $894 per ton of VOC reduced within the proximity



          15   boundary.  This increases the overall statewide cost



          16   effectiveness of LDAR from $317 per ton of VOC reduced,



          17   per the state's proposal, to $349 per ton of VOC



          18   reduced, accounting for increased frequency within that



          19   proximity boundary.



          20             This does not account for savings of gas that



          21   some operators can save by fixing leaks.  Considering



          22   quarterly and monthly inspections separately, this comes



          23   to $576 per ton VOC reduced from monthly inspections



          24   within the boundary and $1,351 per ton VOC reduced for



          25   quarterly inspections within the boundary.
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           1        Q.   Thank you.



           2             And can you explain why our proposal makes the



           3   NMED's proposed LDAR program more cost effective?



           4        A.   Yes.  Adoption of our proposal increases



           5   pollutant reductions at 3,365 well sites in the counties



           6   subject to NMED's proposal, and it increases those



           7   pollutant reductions at those sites by 73 percent.  As



           8   noted above, we estimate our proposal will result in an



           9   additional 3,600 tons of VOC removed from the atmosphere



          10   annually.



          11             These additional reductions when compared to



          12   the overall costs makes the overall cost effectiveness



          13   of the NMED LDAR program more.



          14        Q.   Thank you.



          15             And did you compare our estimate, EDF's



          16   estimate, of the cost effectiveness of our LDAR



          17   proximity proposal to quarterly and monthly inspection



          18   programs adopted by other states?



          19        A.   Yes, I did.  EDF estimates that statewide



          20   quarterly inspections, including those both within and



          21   outside of the proposed 1,000 foot proximity boundary,



          22   will cost only $187 per ton VOC reduced overall, and our



          23   proposal increases overall statewide LDAR cost



          24   effectiveness from $317 per ton VOC reduced to $349 per



          25   ton of VOC reduced, which is highly cost effective to
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           1   cost/benefit analysis from other jurisdictions.



           2             For example, in its 2014 cost/benefit



           3   analysis, the Colorado Department of Public Health and



           4   Environment, CDPHE, found quarterly inspections of



           5   production facilities to be between $1,019 and $1,268



           6   per ton of VOC reduced, and monthly inspections to be



           7   between $2,235 and $2,752 per ton VOC reduced.



           8             The EPA CTGs estimate that quarterly



           9   inspections at well sites cost between $3,453 and



          10   $15,929 per ton VOC reduced without savings, and $2,619



          11   and $15,064 per ton VOC reduced with savings.



          12             As I noted in my written testimony, both of



          13   these cost effectiveness calculations are somewhat



          14   outdated, the rules were promulgated in 2014 and 2016



          15   respectively, whereas the EDF cost calculation accounts



          16   for information taken from more recent compliance



          17   reports submitted by operators to the EPA which reflect



          18   real world inspection metrics.



          19             Additionally, the California Air Resources



          20   Board, or CARB, requires quarterly inspections of all



          21   well site facilities.  The CARB cost effectiveness



          22   analysis associated with its rule finds that quarterly



          23   inspections can be implemented at a cost of between $575



          24   and $650 per ton of methane.  Using the average



          25   methane-to-VOC ratio in New Mexico, this translates to a
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           1   cost of between $2,300 and $2,600 per ton VOC reduced.



           2             Note that this is also higher than EDF's



           3   estimate for the cost per ton associated with our



           4   proximity proposal.



           5             In sum, a comparison of quarterly and monthly



           6   inspection requirements adopted by other state air



           7   quality regulators underscores the cost effectiveness of



           8   quarterly and monthly inspections.



           9        Q.   And is our proximity-based proposal based on



          10   rules adopted by other jurisdictions?



          11        A.   It is.  And I believe this speaks to one of



          12   the questions asked earlier.  In 2019, the Colorado Air



          13   Quality -- AQCC promulgated a rule that requires



          14   operators to inspect well sites located within



          15   1,000 feet of occupied areas more frequently than



          16   facilities located outside of this radius.



          17             Specifically, the Colorado rule requires



          18   operators inspect well sites monthly if the well site



          19   has actual uncontrolled VOC emissions of 12 ton per year



          20   or greater.  Operators must inspect well sites quarterly



          21   if the well site has actual uncontrolled VOC emissions



          22   of between two and 12 ton per year.



          23             Our proposal mirrors Colorado's in that we



          24   used the same 1,000 foot radius, the same definition of



          25   occupied areas, and the same inspection frequencies of
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           1   quarterly or monthly.



           2             Colorado uses a different metric than NMED to



           3   bucket the well sites for purposes of its LDAR program.



           4   For example, the NMED proposal uses potential to emit



           5   VOCs, whereas Colorado uses actual uncontrolled VOC



           6   emissions.



           7             Colorado's tiered LDAR program also buckets



           8   well sites into different inspection tiers than NMED.



           9   For example, Colorado requires semiannual inspections



          10   for well sites with actual uncontrolled VOCs between two



          11   and 12 ton per year, whereas NMED proposes semiannual



          12   inspections for well sites with a PTE of between two and



          13   five ton per year of VOC.



          14             Thus, our proposal differs from Colorado in



          15   terms of the metric used to bucket wells into the



          16   quarterly or monthly inspection frequencies, but



          17   otherwise mirrors Colorado's rule in terms of requiring



          18   operators to conduct more frequent inspections at well



          19   sites located near occupied places within that 1,000



          20   foot boundary than other rules require -- than the rules



          21   otherwise require.



          22        Q.   Thank you.



          23             And turning now to NMED's estimate of the cost



          24   effectiveness of its LDAR requirements, did you conduct



          25   a review and analysis of NMED's cost effectiveness
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           1   analysis for its LDAR proposal?



           2        A.   Yes.



           3        Q.   And could you please describe your analysis.



           4        A.   Sure.  So in preparation for filing my direct



           5   and rebuttal testimony, I reviewed ERG's LDAR reductions



           6   and costs VOC spreadsheet, which is NMED Exhibit 69.



           7             Using more recent information regarding



           8   inspection costs, I calculate a per well site cost of



           9   $1,658 for semiannual LDAR.  This number represents the



          10   full cost of implementing an LDAR program in-house.  In



          11   other words, it includes LDAR setup costs, survey costs,



          12   repair costs, and recordkeeping and reporting costs.



          13   This number is 30 percent lower than that assumed by



          14   ERG.



          15             ERG relied on site-level data taken from EPA's



          16   2016 Control Techniques Guidelines to estimate the costs



          17   of conducting annual, semiannual and quarterly



          18   inspections.  EPA assumed $1,318 for annual of OGI,



          19   $2,285 for semiannual OGI, and $4,220 for quarterly OGI,



          20   all using $2,012.



          21             Thus, ERG assumed the same costs as assumed by



          22   EPA in 2016, except ERG scaled the costs for inflation



          23   using the Chemical Engineering Plant Cost Index from



          24   2012 dollars to 2019 dollars.  So this resulted in



          25   estimates of $1,370 for annual OGI, $2,375 for
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           1   semiannual OGI, and $4,385 for quarterly OGI.  Based on



           2   their site-level emission estimates, ERG assumed all



           3   sites would conduct semiannual LDAR at an annual cost of



           4   $2,375, and that is in 2019 dollars.



           5             From my -- from my analysis, I compared the



           6   ERG per well site cost to more recent 2020 EPA estimated



           7   costs contained in EPA's TSD for its NSPS



           8   reconsideration.  In 2020, EPA estimated the per well



           9   site costs for conducting semiannual inspections at



          10   nonlow-producing well sites to be $2,384 and $1,949 at



          11   low-producing well sites.



          12             Notably, this estimate is lower than that used



          13   by ERG in its LDAR spreadsheet.  In my opinion, this



          14   comparison indicates that NMED is overestimating costs.



          15             I also compared NMED's average costs per ton



          16   to conduct LDAR inspections with estimates conducted by



          17   the Colorado Air Pollution Control Division.  In 2014,



          18   Colorado adopted a similar inspection program to that



          19   proposed by NMED.  Colorado's program, like NMED's



          20   proposal, requires different -- differing inspection



          21   frequencies based on a facility's emissions.



          22             In 2014, Colorado estimated the average cost



          23   effectiveness of conducting instrument-based inspections



          24   at well sites to be $1,259 per ton for well production



          25   facilities.  This assumed a tiered program consisting of

�



                                                                    2604





           1   monthly, quarterly, annual and once in a lifetime



           2   inspections.



           3             NMED estimates the average cost per ton of VOC



           4   to conduct LDAR inspections at New Mexico facilities



           5   subject to its proposal to be $3,506.  While not exactly



           6   apples to apples, a comparison of the NMED and Colorado



           7   estimates demonstrates NMED's estimate is conservative.



           8             Information submitted by operators to EPA in



           9   compliance with EPA's LDAR requirements further



          10   underscores the likelihood that ERG has overestimated



          11   costs.  As indicated in my direct testimony, in 2018



          12   M.J. Bradley analyzed approximately 120 reports



          13   containing compliance data resulting from LDAR surveys



          14   at 3,832 well sites conducted by operators in 2017 and



          15   2018.  3,202 of the well sites surveyed contain



          16   information on survey time.



          17             These reports indicate that average time to



          18   conduct an LDAR survey is going down as the operators



          19   have been implementing and -- state and federal LDAR



          20   programs.  The reports reviewed by M.J. Bradley indicate



          21   an average LDAR inspection takes approximately 1.25 to



          22   1.6 hours per well, including travel time.



          23             In addition, information from a new study



          24   demonstrates that methane mitigation industry, including



          25   third-party contractors who can conduct LDAR
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           1   inspections, is growing.  Indeed, many of these firms



           2   are using efficient screening methods, such as aerial



           3   surveys, that can screen multiple facilities for leaks



           4   in a much shorter time frame than can be achieved using



           5   ground-based OGI methods.



           6             Per a recent report by Datu Research, a number



           7   of methane mitigation service firms nearly doubled in



           8   the last four years alone.  Per this report, Datu



           9   Research surveyed 98 firms between June 29th and July



          10   21st, 2021.  More than half of the respondents stated



          11   they could at least serve 100 more well sites per day



          12   than they currently serve.  Nearly half noted they could



          13   scale up to serve more than 500 well sites per day using



          14   advance methane detection technologies such as fix and



          15   service airplanes or satellites.



          16             The rapid growth in advance methane detection



          17   technologies is likely to significantly reduce the cost



          18   of LDAR compliance.  And NMED's proposal allows



          19   operators to obtain approval to use alternative --



          20   alternative equipment leak monitoring plans in



          21   Section 116D.  Most likely many of these plans will rely



          22   on a combination of fixed censors, aerial surveys and/or



          23   satellites.



          24             In sum, recent data regarding actual



          25   inspection time and the emergence of more efficient LDAR
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           1   inspection methods indicates that NMED's estimate of the



           2   costs associated with conducting ground-based OGI or



           3   Method 21 vehicle inspections is likely quite



           4   conservative.



           5        Q.   Thank you, Hillary.



           6             And did you also analyze NMOGA's estimate of



           7   the cost effectiveness of NMED's proposed LDAR program?



           8        A.   I did.



           9        Q.   And do you agree with NMOGA's cost estimates?



          10        A.   No, I do not.



          11        Q.   Would you please explain the basis for that



          12   opinion.



          13        A.   Yes.  NMOGA's cost estimates are



          14   sophistically -- sorry -- are significantly higher than



          15   recent EPA estimates, as well as ERG estimates, and



          16   286 percent higher than our estimate.  NMOGA's higher



          17   cost estimates are based in part on comments the



          18   American Petroleum Institute submitted to EPA in 2015 on



          19   EPA's 2016 draft Control Techniques Guidelines.



          20             In the draft CTGs, EPA estimated a per well



          21   site inspection cost of $2,230 per well site.  This is



          22   very similar to the per well site cost used by ERG to



          23   analyze NMED's proposal.  API increased this estimate



          24   approximately threefold to over $6,400 per site.  This



          25   number -- sorry.  I have a slide that -- move this down
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           1   a little bit.  There.



           2             This number dramatically overstates the cost



           3   of LDAR and was notably rejected by EPA when it



           4   finalized the 2016 CTGs.



           5             As a basis for this threefold increase, API



           6   presumed that all operators would create their own



           7   in-house LDAR survey program rather than employ



           8   third-party providers.  This assumption inflates the



           9   cost of implementing an LDAR program.



          10             For small operators, it is often more



          11   economical to hire a third-party contractor to conduct



          12   these leak inspections than to purchase its own IR



          13   camera and the other equipment necessary to conduct the



          14   inspections themselves.



          15             For example, when Colorado first adopted its



          16   LDAR program in 2014, it assumed that operators who have



          17   less than 500 wells would hire a third-party contractor



          18   to conduct LDAR as they would not be able to fully



          19   utilize an IR camera.



          20             API also used basin-level averages to imply



          21   that for each survey an operator would travel



          22   approximately 340 miles round trip.  However, this



          23   estimate seems extraordinarily high.



          24        Q.   Thank you.



          25             And did NMOGA provide any support for how, if
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           1   at all, API's comments to EPA are applicable to this



           2   proceeding?



           3        A.   No.



           4        Q.   And did NMOGA propose a less protective well



           5   site LDAR program than NMED?



           6        A.   Yes.  NMOGA's proposal requires annual LDAR at



           7   wellhead sites emitting less than 10 ton per year VOC,



           8   semiannual LDAR at wellhead sites emitting between 10



           9   and 25 ton per year VOC, and quarterly LDAR at wellhead



          10   sites emitting more than 25 ton per year of VOC.



          11             This increases the emission thresholds



          12   triggering each LDAR tier by fivefold compared to NMED's



          13   proposal.  NMED proposes wellhead sites emitting less



          14   than two ton per year of VOC conduct annual LDAR, well



          15   sites emitting between two and five ton per year of VOC



          16   conduct semiannual LDAR, and those emitting more than



          17   five ton per year VOC conduct quarterly LDAR, as I've



          18   shown in this chart.



          19        Q.   And did you estimate the amount of pollution



          20   that would be emitted if the Board adopted NM --



          21   sorry -- NMOGA's weakened LDAR proposal for well sites?



          22        A.   Yes.  EDF estimates that NMOGA's proposal



          23   would result in 23,000 additional tons of VOC and also



          24   79,000 additional tons of methane left unabated



          25   annually.  I describe the methodology used to estimate
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           1   these tons in my direct and rebuttal testimony.



           2        Q.   And did NMOGA also propose a less protective



           3   LDAR program than NMED for gathering and boosting



           4   compressor stations?



           5        A.   Yes.  NMED's proposal requires quarterly LDAR



           6   for compressor stations emitting less than 25 ton per



           7   year VOC and then monthly LDAR for compressor stations



           8   emitting equal to or greater than 25 ton per year VOC.



           9   However, NMOGA's proposal decreases the inspection



          10   frequency from monthly to quarterly for compressor



          11   stations emitting 25 ton per year VOC or more and from



          12   quarterly to semiannual for those emitting below 25 ton



          13   per year VOC.



          14        Q.   And did you estimate the amount of pollution



          15   that would be emitted from gathering and boosting



          16   stations if the Board adopted NMOGA's weakened LDAR



          17   proposal?



          18        A.   Yes.  Using the methodology described in my



          19   rebuttal testimony, I estimate NMOGA's proposal will



          20   result in up to 8,400 additional tons of VOC and up to



          21   34,000 additional tons of methane leaked annually using



          22   EDF emission estimates.  Using 2020 EPA emission



          23   estimates, I find that NMOGA's proposal results in 680



          24   additional tons of VOCs and 2,700 additional tons of



          25   methane leaked annually.
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           1        Q.   And does your analysis indicate the need for



           2   frequent instrument-based inspections at both well sites



           3   and gathering and boosting compressor stations?



           4        A.   Yes, it does.



           5        Q.   Thank you.



           6             And then, lastly, do you support NMED's



           7   proposed LDAR requirements for both well sites and



           8   gathering and boosting compressor stations?



           9        A.   Yes, I do.  Based on my analysis, NMED's LDAR



          10   requirements for well sites and gathering and boosting



          11   compressor stations is highly cost effective and will



          12   remove 153,000 tons of VOCs from the atmosphere



          13   annually.  In addition, it has co-benefits related to



          14   the reduction of 531,000 tons of methane annually.



          15             MS. PARANHOS:  Thank you.



          16             That concludes Ms. Hull's summary of her



          17   direct and rebuttal prefiled written testimony.



          18             I do have a few questions on surrebuttal.



          19             HEARING OFFICER ORTH:  Okay.  Thank you.



          20        Q.   (BY MS. PARANHOS)  Hillary, did you hear



          21   Kinder Morgan's testimony earlier today regarding a



          22   joint proposal to inspect compressor stations in the



          23   transmission segment between EDF and Kinder Morgan?



          24        A.   Yes.  We agree.  EDF and Kinder Morgan are



          25   jointly proposing a minimum quarterly inspection
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           1   requirement in compliance with EPA requirements.



           2        Q.   Thank you.



           3             And are you aware of testimony earlier --



           4   actually, I guess it was last week now -- regarding the



           5   potential impact on stripper wells of NMED's proposed



           6   rules including the leak detection and repair



           7   requirements?



           8        A.   Yes.



           9        Q.   And have you conducted any kind of analysis



          10   regarding the ownership of stripper wells in New Mexico?



          11        A.   Yes.



          12        Q.   Could you please provide a summary of that



          13   analysis to the Board.



          14        A.   Sure.  EDF pulled data from New Mexico OCD and



          15   our methane inventory in order to analyze -- well, our



          16   methane inventory which we converted into the VOC



          17   inventory in order to analyze ownership of stripper



          18   wells.



          19             According to NMOCD, as of 6/28/2021 there are



          20   34,158 active oil and gas stripper wells statewide, or



          21   62 percent of currently active wells in New Mexico.



          22   Production from active stripper wells makes up about



          23   3 percent of oil production and 5 percent of gas



          24   production according to the Operator Annual Production



          25   Report of 2020.  However, operators who own active
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           1   stripper wells are responsible for 99.6 percent of



           2   statewide oil production and 97 percent of gas



           3   production.



           4        Q.   And, Ms. Hull, in your opinion, is the



           5   implication of your analysis showing that operators who



           6   own active stripper wells are responsible for



           7   99.6 percent of oil production and 97 percent of gas



           8   production statewide?



           9             I'm sorry.  That was -- I misstated that.



          10             What is your opinion of the implication of



          11   your analysis?



          12        A.   In my opinion, this demonstrates that



          13   companies who operate stripper wells also operate many



          14   higher-producing wells.  This would suggest that even if



          15   an operator chose to permanently plug and abandon a



          16   particular low-producing well or wells, the company



          17   would still generate considerable income from its



          18   higher-producing wells.



          19        Q.   Thank you.



          20             And in your analysis did you also look at the



          21   emissions from stripper wells?



          22        A.   Yes, I did.  Using our well site inventory, we



          23   also estimate that stripper wells are responsible for a



          24   disproportionately large portion of emissions, over



          25   22 percent compared to their low share of production, as
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           1   David Lyon previously discussed.  This indicates the



           2   need for frequent instrument-based inspections at these



           3   well sites to identify abnormal operating conditions



           4   that result in excess venting or leaking.



           5             MS. PARANHOS:  Thank you so much, Hillary.



           6             I have no further questions for Ms. Hull.



           7             HEARING OFFICER ORTH:  Thank you.



           8             Ms. Hull, would you stop sharing for just a



           9   moment, please.



          10             MS. HULL:  Certainly.



          11             I'll figure it out.



          12             MR. HISER:  Madam Hearing Officer?



          13             HEARING OFFICER ORTH:  Yes.  Mr. Hiser?



          14             MR. HISER:  I have a couple questions.



          15                       CROSS-EXAMINATION



          16   BY MR. HISER:



          17        Q.   And is it Ms. Hull or Dr. Hull?



          18             I'm sorry.  I missed that section of your



          19   intro.



          20        A.   Ms. is fine.



          21        Q.   Ms. Hull?



          22             Thank you for your presentation.



          23             You repeated a couple of times that NMOGA was



          24   using the API number for its costing.



          25             Where in its testimony or anywhere has NMOGA
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           1   adopted that for its actual cost analysis?



           2        A.   My understanding was that NMOGA did not



           3   actually adopt it, but used it as input for its



           4   underlying assumptions.  So --



           5        Q.   Isn't it a bit misleading to tell the Board



           6   that if we didn't use that number, that our estimates



           7   were 286 percent high?



           8             MS. PARANHOS:  Objection.



           9             MS. HULL:  (Unintelligible and/or inaudible.)



          10             MS. PARANHOS:  Objection.  NMOGA's absolutely



          11   relied on API's comments.  They both submitted two



          12   separate exhibits that are EPA's comments that include



          13   detailed critiques of EPA's cost estimates for the CTGs,



          14   and they relied on the information in those exhibits in



          15   their comments which they included in their red-line of



          16   the NMED proposal.  They specifically refer to those EPA



          17   comments and indicated that based on those comments NMED



          18   has underestimated costs.  And that is precisely what



          19   Ms. Hull is critiquing.



          20             MR. HISER:  Ms. Hull, I believe, testified



          21   that NMOGA's cost estimates that were presented on a



          22   pound per -- pound per ton -- or dollar per ton basis



          23   were 286 percent high.  I don't believe that NMOGA ever



          24   did any such thing, and I was asking her to show where



          25   we did.
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           1             HEARING OFFICER ORTH:  All right.  It was



           2   posed in an argumentative way, Mr. Hiser.



           3             If you would please rephrase that question.



           4        Q.   (BY MR. HISER)  So, Ms. Hull, is there a place



           5   in the NMOGA testimony where they -- where NMOGA was



           6   calculating a dollar per ton cost to the LDAR proposal



           7   where it used a number for the base cost of LDAR other



           8   than the ERG number?  Understanding that NMOGA may have



           9   used a different tonnage for the impact of the LDAR



          10   process.



          11        A.   I haven't committed the NMOGA testimony to



          12   memory.  So I would need to look.



          13        Q.   Okay.



          14             In page 7 of your direct testimony, you talk



          15   about trying to come up with the most current



          16   information in developing your ground-up inventory for



          17   purposes of calculating PTEs.



          18             Did you use the Greenhouse Gas Reporting



          19   Program inventory for that purpose?



          20        A.   Partly, yeah.  So the inventory is compiled



          21   using various sources of available data, one of which is



          22   the Greenhouse Gas Reporting Program.



          23        Q.   Okay.



          24             In your direct testimony at page 11, you show



          25   some calculations about -- and calculate, I believe, a
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           1   $349 per ton VOC produced.



           2             Do you have an exhibit or anything which



           3   actually shows your work and how you went from the cost



           4   to the final value?  And if so, could you direct me to



           5   what that exhibit is?



           6        A.   Sorry.  Are you -- are you asking if I've laid



           7   out an exhibit with the calculation?



           8        Q.   Yes.



           9        A.   I don't know that the underlying calculation



          10   is included in the exhibit, but I know that the data is.



          11        Q.   So you supplied data, but you didn't actually



          12   show the complete calculation stream?  Is that what you



          13   did?



          14             I'm sorry.  I didn't hear your answer.



          15        A.   I have to check.



          16        Q.   Okay.  That's fine.  Take your time.



          17             MS. PARANHOS:  So just to move things along, I



          18   believe Ms. Hull in both her direct and rebuttal



          19   prefiled written testimony provided detailed explanation



          20   of the methodology that she used to estimate costs, both



          21   in order to estimate the costs of EDF's LDAR proximity



          22   proposal, and also to provide a critique of NMED's cost



          23   estimate, as well as NMOGA's cost estimate.



          24             MR. HISER:  I understand, Ms. Paranhos,



          25   reading her testimony that she did provide details of

�



                                                                    2617





           1   what she did.  I was just wondering if she ever actually



           2   presented an exhibit that walked through each stage,



           3   because I was having trouble following everything that



           4   had been done in her testimony.  And so it's mostly to



           5   help me understand her testimony that I was looking for



           6   an exhibit.



           7             But if you have one readily available, I



           8   accept that and can move on.



           9             MS. HULL:  I'll offer that.  It's a pretty



          10   standard cost/benefit calculation.  So looking at the



          11   total impact of the cost of the proposal and then



          12   looking at the total impact of the reductions and



          13   dividing the two.



          14        Q.   (BY MR. HISER)  And in that cost/benefit



          15   analysis that -- as you've just described it, how do you



          16   deal with the variations in the PTE of the underlying



          17   facility?



          18        A.   We approached it a couple of ways.  We looked



          19   at facilities with and without what we consider to be



          20   super-emitters.



          21        Q.   Okay.



          22             So you did two calculations, one including and



          23   one excluding super-emitters?



          24        A.   Yes.  And then the one that we ended up



          25   including is the one that excludes super-emitters,
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           1   because we think that's closest to how an operator would



           2   calculate its PTE.



           3        Q.   In slide 5, I believe, of your testimony that



           4   you did today, you show that you included facilities



           5   with a PTE of zero through, I think, 205.



           6             How did you handle the problem of the PTE zero



           7   facility in your calculation?



           8        A.   We included those.



           9        Q.   Well, wouldn't the control cost of a facility



          10   with a PTE of zero be effectively infinite?



          11        A.   Yeah.  We're looking at it in aggregate.



          12        Q.   Okay.



          13        A.   For the entire range of that bucket, I guess.



          14        Q.   Okay.



          15             And did I hear correctly in your testimony



          16   that you believe the current cost of an LDAR program is



          17   about $1,658 if it's done semiannually, and is that for



          18   a well site?



          19        A.   Hold on.



          20             Yes.  That's a per well site cost of 1,658 for



          21   semiannual LDAR.



          22        Q.   And can you tell us again what the source was



          23   and the time frame or region of country?



          24        A.   Source of that --



          25             (Simultaneous discussion.)
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           1        Q.   -- yeah, piece of information.



           2        A.   Um-hum.  Yeah.  That comes from EPA.  The



           3   basis is the 2020 EPA reconsideration TSD, and we've



           4   revised that number slightly to reflect data coming in



           5   from the compliance reports submitted to EPA for Quad



           6   Oa.



           7        Q.   Okay.



           8             And is -- when you've -- throughout this



           9   testimony a couple places you refer to an EPA 2020 cost,



          10   is that coming from that reconsideration TSD?



          11        A.   Yes.



          12        Q.   Okay.  Thank you very much.



          13             And then you have testified, I think, this was



          14   from -- and you cited a company's name as the data



          15   for -- that an average time for LDAR now is decreased to



          16   1.25 to 1.6 hours.



          17             Was that on a per well basis?



          18        A.   It's per well, and it includes travel time.



          19        Q.   Okay.



          20             And then in much of the -- I think that was --



          21   maybe it was after slide 11, but you talked about



          22   advanced technologies that are being used.



          23             Would those be actual Method 21s, or those



          24   would be different technologies using OGI or other



          25   techniques?
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           1        A.   Those would be different technologies, so



           2   likely satellite or tower-mounted or even drone-based.



           3   There -- there are various technologies out there that



           4   are -- would be considered in that category.



           5             MR. HISER:  Those are the questions I had for



           6   you.  I appreciate your clarification on those points.



           7   Thank you.



           8             MS. HULL:  Sure thing.



           9             HEARING OFFICER ORTH:  Thank you, Mr. Hiser.



          10             Mr. Rose?



          11             MR. ROSE:  Yeah.  Let me unmute first.



          12                       CROSS-EXAMINATION



          13   BY MR. ROSE:



          14        Q.   Ms. Hull, just some questions for



          15   clarification.



          16             If I heard your testimony correctly, you



          17   talked about the EDF proposal being more protective, and



          18   I was just trying to figure out what you meant by more



          19   protective.



          20             Were you referring to concentrations below the



          21   ozone NAAQS or something else?



          22        A.   I was speaking about the impact of -- yeah, of



          23   the VOC on -- VOC and other pollutants on the health of



          24   the populations within the boundary.



          25        Q.   And is that related to exceedances of the
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           1   federal ozone NAAQS or exposure to some other



           2   contaminants that are within -- that are being emitted



           3   from these sites?



           4        A.   It's really a reference to all of them, any of



           5   the pollutants that are associated with oil and gas that



           6   are creating negative health impacts.



           7        Q.   And -- and in terms of those health impacts, I



           8   assume that if I had questions about that I should ask



           9   Dr. Thompson about what those health impacts are and how



          10   that -- how that's considered in terms of your proposal?



          11        A.   I was going to suggest just that.  Yes.



          12             MR. ROSE:  Okay.  Thank you.  I have no



          13   further questions.



          14             HEARING OFFICER ORTH:  All right.  Thank you.



          15             Ms. Fox, I think I saw you on screen there.



          16   Go ahead.



          17             MS. FOX:  Thank you, Madam Hearing Officer.



          18             I just have a couple of questions for



          19   Ms. Hull.



          20                       CROSS-EXAMINATION



          21   BY MS. FOX:



          22        Q.   Hello, Ms. Hull.



          23             My name is Tannis Fox.  I'm with Western



          24   Environmental Law Center, and I represent the parties



          25   that are -- we are calling ourselves Clean Air Advocates
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           1   in this proceeding.



           2             And thank you for your testimony.



           3             Ms. Hull, you're familiar with Colorado's



           4   rules on LDAR, correct?



           5        A.   Yes, I am.



           6        Q.   Specifically, you're familiar with the



           7   Colorado rule that's been put into place that mirrors



           8   EDF's and Clean Air Advocates' proximity proposal; is



           9   that correct?



          10        A.   Sorry.  Yes, I am.



          11        Q.   Do you know how long that rule in Colorado has



          12   been in effect?  Approximately?



          13        A.   I do not.



          14        Q.   Has the Colorado Air Quality Control



          15   Commission recently proposed new LDAR frequencies for



          16   oil and gas facilities to control ozone precursors and



          17   hydrocarbons?



          18        A.   Yes.



          19        Q.   And what are the new LDAR -- do you know the



          20   new LDAR frequencies that are being proposed?



          21        A.   Not off the top of my head.  Sorry.  No, not



          22   off the top of my head.



          23        Q.   Do you know if the new rules require LDAR



          24   frequencies that are the same or similar to the ones



          25   that EDF is proposing in its proximity proposal to apply
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           1   to facilities that are close to -- that are within



           2   disproportionately impacted communities?



           3        A.   Yes.  They are.



           4        Q.   And do you know in general what is meant by a



           5   disproportionately impacted community?



           6        A.   Yes.  So that would be a community that is



           7   impacted more so by the production and processing and



           8   transport of oil and gas than others.  So those within



           9   closer proximity would be disproportionately impacted,



          10   because they would have higher exposure to those



          11   pollutants.



          12        Q.   And so are the frequencies that are being



          13   proposed for facilities close to disproportionately



          14   impacted communities -- are those monthly and quarterly



          15   inspection frequencies?



          16        A.   Yes, they are.



          17        Q.   And so the Colorado Air Quality Control



          18   Commission is proposing to extend its LDAR frequencies



          19   that now apply to facilities that are within 1,000 feet



          20   of occupied areas more broadly to disproportionately



          21   impacted communities; is that correct?



          22        A.   Yes, that is correct.



          23             MS. FOX:  That's all the questions I have.



          24   Thank you.



          25             HEARING OFFICER ORTH:  Thank you.
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           1             Mr. Jaynes, I see you.



           2             MR. JAYNES:  Thank you, Madam Hearing Officer.



           3                       CROSS-EXAMINATION



           4   BY MR. JAYNES:



           5        Q.   Good afternoon, Ms. Hull.



           6             I am Daniel Jaynes.  I'm with the University



           7   of New Mexico Law Clinic, representing Center for Civic



           8   Policy and NAVA Education Project.



           9             I just have a few questions for you.



          10             So, Ms. Hull, in your testimony you mention it



          11   is estimated that over 35,000 New Mexicans live within



          12   1,000 feet of a well site, of those approximately 19,000



          13   are people of color, including over 5,800 Native



          14   Americans; is that correct?



          15        A.   Yes.



          16        Q.   And is the percentage of people of color



          17   including Native Americans living within the 1,000 feet



          18   of a well site proportional to the demographics of New



          19   Mexico residents living within the state?



          20        A.   No, it is not.  It's disproportionate.  A



          21   higher percentage of people of color and Native



          22   Americans live within 1,000 feet of a well site in --



          23   represented in New Mexico as a whole.  And I think that



          24   answers Tannis' question from earlier, as well.



          25        Q.   Thank you.
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           1             And do you have any data or any understanding



           2   of whether marginalized populations you describe live in



           3   close proximity to wells on state lands as opposed to



           4   wells within the Navajo Nation?



           5        A.   Yes.  There are populations from -- from both



           6   that live within those proximities.  Depending on the



           7   parameter you're looking at, it varies, but about



           8   90 percent live on nontribal lands, and about 10 percent



           9   live on tribal lands within those boundaries.



          10        Q.   Great.



          11             And, Ms. Hull, the Board has previously



          12   inquired about regulations on the Navajo Nation.



          13             Are you aware of whether the Navajo Nation has



          14   taken any actions to address emissions from wells on the



          15   Navajo Nation territory?



          16        A.   Yes.  They have proposed a comprehensive



          17   regulatory program for new and existing facilities,



          18   without any exemptions for low-producing or low-emitting



          19   wells.



          20        Q.   Great.  Thank you.



          21             And if the EIB adopts a less stringent



          22   frequency of leak inspections at wellhead facilities, as



          23   proposed by NMOGA, is it your opinion that people of



          24   color and Native Americans will experience additional



          25   exposure to toxic volatile organic compounds?
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           1        A.   Yes.  Less stringent frequency of leak



           2   inspections at wellhead facilities could result in up to



           3   23,000 tons of additional VOCs leaked into the



           4   atmosphere from wellhead facilities located in areas



           5   that are predominantly occupied by people of color and



           6   Native Americans.



           7        Q.   Thank you.



           8             And, Ms. Hull, have you read through the



           9   rebuttal testimony of Lee Ann Hill?



          10        A.   Yes.



          11        Q.   Based on Ms. Hill's testimony and your



          12   knowledge of the demographic makeup of the populations



          13   living within 1,000 feet of a well site, do you have any



          14   opinion on whether people of color, Native Americans are



          15   exposed to greater health risks from pollution from oil



          16   and gas production?



          17        A.   Yes.  People of color and Native Americans



          18   living within 1,000 feet of a well site are



          19   disproportionately higher risk of health conditions



          20   exacerbated by additional air pollution, which includes



          21   asthma, heart disease and cancers.



          22             MR. JAYNES:  Thank you, Ms. Hull.



          23             Madam Hearing Officer, we have no further



          24   questions for Ms. Hull.



          25             HEARING OFFICER ORTH:  Thank you, Mr. Jaynes.
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           1             Any other party have questions of Ms. Hull?



           2             I don't see anyone else's screen.



           3             I'll turn now to questions from the Board.



           4             While the Board is asking its questions, if



           5   you're an attendee on this platform, please reach out



           6   through the chat with any questions.



           7                       CROSS-EXAMINATION



           8   BY THE BOARD:



           9             HEARING OFFICER ORTH:  Madam Chair?



          10             CHAIR SUINA:  Thank you, Madam Hearing



          11   Officer.



          12             And thank you, Ms. Hull, for your testimony.



          13             And I just wanted to kind of add to what the



          14   previous legal counsel was talking about in terms of



          15   some of the demographics.



          16             I noted in your -- in your written testimony



          17   that you utilized the US Census Bureau's American



          18   Community Survey five-year estimates; is that correct?



          19             MS.  HULL:  Yes, that's correct.



          20             CHAIR SUINA:  And are you -- and also the



          21   Center -- CDC 2020 Places data set, as well.



          22             MS. HULL:  Correct.



          23             CHAIR SUINA:  And being from one of the, you



          24   know, Native American communities, I sort of have a



          25   unique perspective on this in terms of those data sets.
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           1             Have you -- do you know about the difficulties



           2   and the challenges for gathering accurate data counts



           3   and population for Native American communities?



           4             MS. HULL:  I would imagine that it certainly



           5   exists.  Yes.  I don't have any data to support that



           6   assertion, but yeah.



           7             CHAIR SUINA:  Okay.  Okay.



           8             Yeah.  And I didn't know if you took that into



           9   consideration because of the difficulty and challenges



          10   in the past of undercounting in -- in Native American



          11   communities.



          12             MS. HULL:  Unfortunately, there wasn't really



          13   any way to account for that quantitatively.  So it's



          14   more of just something we have to note.  But, yeah,



          15   unfortunately, we just had to use what was available.



          16             CHAIR SUINA:  Okay.  All right.



          17             So if it was undercounted, that means it's an



          18   underestimate of the potential impact to populations, in



          19   particular in minority -- or Native American



          20   communities; is that --



          21             MS. HULL:  Yes.  I think it would be a safe



          22   assumption that it could be conservative.



          23             CHAIR SUINA:  Okay.  Thank you for that.



          24             In addition to that -- I did ask your



          25   colleague, Dr. Lyon, this question earlier.  Let me pull
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           1   it up here.



           2             So I was -- you know, again based on the



           3   various studies that you've referenced and your



           4   experience, can you elaborate more on the proposal, the



           5   frequent inspections within 1,000 feet?  Like why was



           6   the 1,000 foot chosen instead of, say, 500, 2,000 feet,



           7   3,000 feet?  Could you elaborate more?



           8             MS. HULL:  Yeah.  I mean, I think the most



           9   direct answer is that it's mirrored on Colorado's rule



          10   that does the same.  Right.  And Colorado had, you know,



          11   pulled together analytics to look at the impacts on



          12   facilities and populations in that boundary, as well,



          13   and so we sort of mirrored what they had implemented.



          14             CHAIR SUINA:  Okay.  Thank you so much for



          15   that.



          16             And so I think that's all I have for right



          17   now.  Thank you, Ms. Hull.



          18             MS. HULL:  Sure.



          19             HEARING OFFICER ORTH:  Vice-Chair Trujillo



          20   Davis?



          21             VICE-CHAIR TRUJILLO DAVIS:  Yes.



          22             I apologize, Ms. Hull, but I didn't -- wasn't



          23   able to catch the full testimony so I'll have to look



          24   back at it.  So I don't have any questions for now.



          25   Thank you.
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           1             MS. HULL:  Thanks.



           2             HEARING OFFICER ORTH:  Thank you.



           3             Member Bitzer?



           4             MEMBER BITZER:  Yeah.



           5             First of all, I -- I think it takes a Stanford



           6   grad to throw a big, fancy word out there like -- what



           7   was it -- deleterious.  I had to look that up --



           8             MS. HULL:  You caught me.



           9             MEMBER BITZER:  -- being a Berkeley boy and



          10   all.  So anyway, nice credentials.



          11             Has anybody considered that -- if I could



          12   steal one from Bob Dylan, it helps to know which way the



          13   wind blows?



          14             Because you got a CEP around a well that's



          15   circular, but if we got a prevailing wind, and in New



          16   Mexico we tend to have them, because the windmills point



          17   this way, because the wind is always coming from that



          18   way.



          19             Wouldn't it make more sense to have kind of an



          20   oval area where you have schools or kids that's downwind



          21   of -- typically downwind and maybe extends this same



          22   square footage about, what -- about of 3.14 million



          23   square foot plume area that you might want to consider?



          24   Has anyone ever looked at that?



          25             MS. HULL:  I am not sure.  I would think that
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           1   it's part of the consideration that went into the



           2   selection of the 1,000 foot barrier, you know, as well



           3   as the notion that the wind changes.  So, you know, in



           4   order probably to be the most protective, I would think



           5   it would just be a circle, naturally.



           6             But I am unaware of investigation otherwise.



           7             MEMBER BITZER:  Okay.  I was just -- that's



           8   the only thing.  It just occurred to me because we were



           9   seeing maps, yours, which was very interesting, you had



          10   wells around the school and the community in that photo,



          11   and then the previous presenter had these photos,



          12   satellite type photos of plumes heading in one



          13   direction.  I was like, oh, I know that's a typical wind



          14   pattern, I'll bet -- I'll bet the actual downwind damage



          15   is being done beyond 1,000 feet in that direction and



          16   not a few hundred feet in the other direction.



          17             So -- but, of course, it doesn't always blow



          18   the same direction.  So I guess this is sort of an



          19   average, throwing a dart type of shape.



          20             Anyway, that's all I had.  Thank you.



          21             MS. HULL:  Thanks.



          22             HEARING OFFICER ORTH:  Thank you.



          23             Member Garcia?



          24             MEMBER GARCIA:  Yes.  Thank you.  I just have



          25   one clarifying question, if I may.
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           1             Ms. Hull, you mentioned that Navajo had



           2   proposed a comprehensive program of inspections.



           3             That's not in this proceeding, right?  Or



           4   where was that proposed?  For who?



           5             MS. HULL:  That is not in this proceeding, and



           6   I am not privy to the particulars of that proposal.  I



           7   just know that it is -- it has been proposed and it is,



           8   I believe, in the process of being finalized.



           9             MEMBER GARCIA:  Is that Navajo EPA or --



          10             MS. HULL:  I -- I do not know.



          11             MEMBER GARCIA:  Okay.  Thank you.



          12             HEARING OFFICER ORTH:  Thank you.



          13             Member Honker?



          14             MEMBER HONKER:  No questions.  Thank you.



          15             HEARING OFFICER ORTH:  All right.  Thank you.



          16             Does any of that prompt follow-up with you,



          17   Ms. Paranhos?



          18             CHAIR SUINA:  I have a follow-up.



          19             HEARING OFFICER ORTH:  Sorry.  Madam Chair.



          20             CHAIR SUINA:  Thank you, Madam Hearing



          21   Officer.  Sorry.  I was wondering if somebody else might



          22   bring up this question.



          23             I just wanted to go back again in your



          24   testimony, again just reiterating back from Dr. Lyon's



          25   presentation, as well.

�



                                                                    2633





           1             In terms of how we transition from talking



           2   about methane to talking about VOCs, so you base the --



           3   some of your analysis on the methane inventory and then



           4   utilizing some type of conversion or relationship to



           5   transition to VOC inventories calculation?



           6             MS. HULL:  Um-hum.



           7             CHAIR SUINA:  Is that correct?



           8             MS. HULL:  That's correct, yes.



           9             CHAIR SUINA:  Okay.



          10             MS. HULL:  I'm happy to elaborate if you'd



          11   like.



          12             CHAIR SUINA:  Yes.  Can you elaborate on that?



          13   I'm still trying to get my head around that.



          14             MS. HULL:  Yeah.  So, you know, as David was



          15   mentioning earlier, methane and VOC are co-pollutants



          16   in -- for most of these sources, and so what we used was



          17   the Western Regional Air Partnership inventory that it



          18   had put together, and they come up with both VOC and



          19   methane inventories on a source level by county.  So we



          20   were able to develop methane-to-VOC ratios in order to



          21   convert our methane inventory into a VOC inventory based



          22   on New Mexico-specific data.



          23             This is not unprecedented.  Right?  EPA



          24   uses -- similarly uses ratios to convert between methane



          25   and VOC in its rulemakings when it discusses the

�



                                                                    2634





           1   benefits of multi-pollutant versus single-pollutant cost



           2   for LDAR.  So EPA also investigates, you know, what



           3   costs look like if you're just looking at reductions of



           4   VOC versus VOC plus methane, et cetera.  And to do that



           5   it has a standard ratio that it applies, as well.



           6             CHAIR SUINA:  So EPA -- excuse me.  So EPA has



           7   a standard ratio, but from how you explained it, you



           8   utilize New Mexico-specific data.



           9             MS. HULL:  That's correct.  Yes.



          10             CHAIR SUINA:  Okay.



          11             So it was probably a little different ratio



          12   than EPA's; is that correct?



          13             MS. HULL:  It was a little bit different.



          14   Yes.  But not significantly.  We just wanted to use data



          15   that was specific to the state.



          16             CHAIR SUINA:  Okay.  Thank you for that



          17   clarification.  Appreciate it.



          18             MS. HULL:  Certainly.



          19             CHAIR SUINA:  Thank you, Madam Hearing



          20   Officer.



          21             HEARING OFFICER ORTH:  Thank you.



          22             Ms. Paranhos, did any of that raise redirect



          23   for you?



          24             MS. PARANHOS:  No, Madam Hearing Officer.



          25             HEARING OFFICER ORTH:  All right.  Thank you.
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           1             Thank you very much, Ms. Hull, for your



           2   testimony.



           3             MS. HULL:  Thank you, Madam Hearing Officer.



           4             HEARING OFFICER ORTH:  Thank you.



           5             I saw on the spreadsheet an asterisk by



           6   Dr. Thompson's name, and I wasn't sure whether that was



           7   intentional or not.  But I'm wondering if perhaps we



           8   could take Mr. Smitherman next, because he's not



           9   available tomorrow, and when I looked at the



          10   availability of your witnesses, it seemed that



          11   Dr. Thompson might be if we get to that point.  I'm



          12   not -- we may still be able to take her today.



          13             Is that okay?



          14             MS. PARANHOS:  I am checking with her right



          15   now, but I do believe that she is certainly available



          16   this afternoon, and I hope as well tomorrow morning.



          17             HEARING OFFICER ORTH:  Okay.



          18             MS. PARANHOS:  I haven't got a response back



          19   but --



          20             HEARING OFFICER ORTH:  Just got a thumbs up.



          21             MS. THOMPSON:  Yeah.  That is fine.



          22             MS. PARANHOS:  There she is.



          23             MS. THOMPSON:  That is fine.



          24             HEARING OFFICER ORTH:  Thank you very much.



          25             So let's see.  It's 4:22.
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           1             Where are you, Mr. Hiser?



           2             MR. HISER:  I'm here, Madam Hearing Officer.



           3             HEARING OFFICER ORTH:  Hello.



           4             We do need to take a break before the five



           5   o'clock public comment session.  I will note that at the



           6   moment I have just one public commenter.



           7             MR. HISER:  Okay.



           8             HEARING OFFICER ORTH:  So accounting for the



           9   break, would you want to do that at 4:45, or would you



          10   want to do that now and come back?



          11             MR. HISER:  Honestly, Madam Hearing Officer,



          12   whichever you think is better for the Board and the



          13   court reporter.



          14             HEARING OFFICER ORTH:  All right.  I think



          15   it's better if we take a break now.



          16             Cheryl?  Is that okay?



          17             Yeah.



          18             All right.  Let's take a break now, come back



          19   at 4:40 and do what we can with Mr. Smitherman then.



          20   Thank you.



          21             MR. HISER:  Thank you, Ms. Thompson, for



          22   help -- letting us get Mr. Smitherman in.  We really



          23   appreciate that.



          24             (Proceedings in recess from 4:23 p.m. to



          25             4:40 p.m.)
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           1             HEARING OFFICER ORTH:  Let's come back from



           2   the break, please.



           3             Mr. Hiser.



           4             MR. HISER:  Madam Hearing Officer.



           5             HEARING OFFICER ORTH:  Do we have



           6   Mr. Smitherman?



           7             MR. HISER:  I believe we do.



           8             MR. SMITHERMAN:  I'm here.



           9             MR. HISER:  Yes, we do.



          10             HEARING OFFICER ORTH:  Thank you.



          11             Go ahead.



          12                      JOHN R. SMITHERMAN



          13                 (Relating to Topic Order 27)



          14        having been first duly sworn or affirmed, was



          15        examined and testified as follows:



          16                      DIRECT EXAMINATION



          17   BY MR. HISER:



          18        Q.   So, Mr. Smitherman, could you please state



          19   your name for the record?



          20        A.   John R. Smitherman.



          21        Q.   And your testimony in this matter has



          22   previously been admitted; is that correct?



          23        A.   That's correct.



          24        Q.   As Exhibit A1 and Rebuttal Exhibit -- ah, I



          25   misplaced it -- 40 -- is it 43?  41.  41; is that
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           1   correct?



           2        A.   It's late in the day.  I'll have to trust you.



           3        Q.   Thank you for that.



           4             Do you have any corrections to your direct



           5   testimony?



           6        A.   Not that I recall.



           7        Q.   I just wanted to recollect for you.



           8             Did you find a small -- a mathematical error



           9   in one of the tables in the -- in your testimony?



          10        A.   Oh, thank you for reminding me.  Yes, I did.



          11   It's basically I referred to the wrong cell in a



          12   spreadsheet.  We corrected that.  And that was in



          13   between the filings that NMOGA made and today.



          14        Q.   And so you've corrected that and some



          15   testimony -- and some of the materials you're going to



          16   present today; is that correct?



          17        A.   I will talk about that today.  It makes a



          18   small change in actually some numbers on two different



          19   spots, because it cascades.



          20        Q.   Okay.  So we'll point that out when we get to



          21   it.  Thank you very much.



          22        A.   Thank you.



          23        Q.   Did you prepare a summary of your direct



          24   testimony?



          25        A.   I did.
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           1        Q.   Would you like to present that summary?



           2        A.   I'd be happy to do so.



           3             I'll start with direct, if you don't mind.



           4             Is that sharing properly?



           5        Q.   Yes.



           6        A.   Fabulous.  It's not advancing properly.  There



           7   we go.



           8             Thank you, Board Chair, Vice-Chair, Board



           9   Members, Madam Hearing Officer.



          10             To start with, in Section 2. -- excuse me --



          11   20.2.50.116, LDAR, NMOGA -- NMOGA has -- had offered and



          12   NMED has now accepted our suggestion to allow up to 30



          13   days for a repair of a leak that's discovered through



          14   LDAR, with some exceptions.  We appreciate that change.



          15             As you probably have heard from other



          16   witnesses, sometimes things take longer than we expect



          17   them to take.  Sometimes they take longer than we'd like



          18   them to take.  And to be able to reliably repair all



          19   leaks that we find, most are within 15 days, which just



          20   is probably unmanageable.



          21             Now, currently, we have a lot of supply chain



          22   issues due to the pandemic, but even in the future,



          23   we're still going to have issues trying to get parts



          24   when they're not on hand.



          25             We also have the opportunity to repair --
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           1   excuse me -- to tag certain parts that you can't repair



           2   in that time with a tag labeled Repair Delayed so you'll



           3   know which ones that have been found that have not been



           4   able to be addressed in that time frame.  So we



           5   appreciate NMED accepting that change.



           6             Also, operators are already obligated to



           7   perform leak detection and repair on equipment either



           8   because they've got a permit that requires it or they're



           9   subject to NSPS Quad O, Quad Oa or the series.  So we



          10   want to make sure that these two programs align and are



          11   not duplicative of each other.  So we had suggested



          12   language that would make sure that we do avoid that.



          13   And so far I've heard that NMED has accepted that



          14   concept.



          15        Q.   And so by that you mean that you heard



          16   Ms. Kuehn's testimony earlier today that if we perform a



          17   Quad O or Quad Oa inspection and it meets the



          18   requirements of the Part 50 program it can be used for



          19   both?



          20        A.   That's correct.  That's exactly what I heard.



          21   So I assume that they're not going to be duplicative.



          22             I'm trying to use my keyboard to advance, and



          23   it's not being very cooperative.



          24             Also, NMOGA has suggested that not all



          25   equipment that's used in air and steam service, but also
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           1   equipment that deals with fluids that have less than



           2   10 percent VOC by weight, including coal bed methane, be



           3   removed from the LDAR requirements, also.  At a minimum,



           4   we need to exclude all nonhydrocarbon gases, nitrogen,



           5   CO2 and H2S and things like that.



           6             As a reminder to everyone, this part is



           7   intended to reduce ozone precursors, NOx and VOCs, and so



           8   it is appropriate that we apply these LDAR requirements



           9   to sources that have fluids in them that have



          10   significant percentages of NOx or VOCs, particularly



          11   VOCs.



          12             Also, I believe that NMED should align the AVO



          13   inspection frequencies with the OCD's inspection



          14   requirements as applicable.  We -- we really understand



          15   that AVOs are an important part of a full complement of



          16   inspection protocols, but it does not make sense to have



          17   two different rules from different agencies that don't



          18   align.  It creates confusion that's avoidable.



          19        Q.   So for this it would be -- you would be



          20   seeking something, for example, like a confirmation from



          21   NMED that AVOs conducted to meet the OCD requirement may



          22   also be used to satisfy the NMED requirement?



          23        A.   That's correct.  Optimally we would define the



          24   requirements for AVOs under this rule to align with the



          25   requirements under the OCD rule, but at a minimum, they
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           1   would recognize each other.



           2             The NMED's latest red-line, their September



           3   16th red-line, they suggested that LDAR frequencies



           4   result in extraordinarily high emissions reduction



           5   costs, and costs are important.  Imposing requirements



           6   that are not cost effective, as you've heard many, many



           7   witnesses say, will result in overly burdensome



           8   compliance costs that will relate to negative impacts to



           9   state and local communities, because it will end up



          10   causing wells to be plugged prematurely.



          11             I've also testified that there are flaws in



          12   ERG's, that's Eastern Research Group's, anticipated cost



          13   and emission reduction calculations.  We will talk about



          14   that in more detail later, but I do want to incorporate



          15   those statements here, and I'll use my surrebuttal for a



          16   deeper dive into those issues.



          17             That concludes my summary of the direct and



          18   rebuttal.



          19             MR. HISER:  I think, Madam Hearing Officer,



          20   for the purposes of expedition, we were going to move to



          21   Mr. Smitherman's surrebuttal, as well, to get that done.



          22   And --



          23             HEARING OFFICER ORTH:  Yes.  Thank you.



          24             MR. HISER:  And what I think would be most



          25   expeditious is the parties have reached agreement, I
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           1   think, on most issues.  There's, I think, like seven



           2   slides where there might be a proffer, and maybe it



           3   would be easiest just for when Mr. Smitherman reaches



           4   that, we just state what the proffer would be, and then



           5   we move on to the next slide after that, if that meets



           6   your approval.



           7             HEARING OFFICER ORTH:  I think that sounds



           8   like an efficient way to do it.  Thank you.



           9             MR. HISER:  Okay.



          10        Q.   So, Mr. Smitherman, you can please bring up



          11   your surrebuttal slides.



          12        A.   Working on that now, sir.



          13             MR. HISER:  And, Madam Hearing Officer, could



          14   you check with the reporter and make sure she's hearing



          15   Mr. Smitherman okay?



          16             He seems a little bit fainter than he has been



          17   in the past.



          18             HEARING OFFICER ORTH:  Cheryl, how we doing?



          19             THE REPORTER:  Yes.  He is a little soft



          20   spoken.  I would like him to speak up if he can.



          21             MR. SMITHERMAN:  I'll do my best.



          22             Is that better?



          23             THE REPORTER:  That is much better.  Thank



          24   you.



          25             MR. SMITHERMAN:  Thank you.
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           1             Before I open my slides, first and foremost,



           2   NMOGA supports a requirement on LDAR at least annually



           3   on every well site, every gathering and boosting



           4   station, every gas processing plant and every



           5   transmission compressor station in New Mexico.  This is



           6   not a debate about whether LDAR should be required.



           7   It's a discussion about the frequency of the LDAR



           8   surveys, how many times per year they should be



           9   required.



          10             No one should miss the fact that NMOGA is



          11   supportive of expanding LDAR to the up to 92 percent of



          12   wells in New Mexico that are not currently required to



          13   perform LDAR surveys under the NSPS Quad O, Quad Oa



          14   series.  That is adding up to 43,982 wells to LDAR.



          15   Please do not lose sight of that as we discuss



          16   frequencies and thresholds.



          17             LDAR is expensive, and costs matter.  More



          18   frequent surveys lead to more compliance costs.  More



          19   frequent surveys also lead to reduction in emissions.



          20   However, I'm going to show you that the added VOC



          21   emissions reductions from NMED's proposed increased LDAR



          22   frequency do not warrant the extraordinary added costs



          23   on a dollar per ton basis.



          24             To get to that results, I will first walk you



          25   through how LDAR costs and emissions reductions are
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           1   calculated.  While doing so, I will make the case that



           2   the data that NMOGA used in its calculations are the



           3   best data available for that purpose, contemporary, New



           4   Mexico-specific data.  I will contrast our data with



           5   that used by the Department through their contractor,



           6   ERG, old, non-New Mexico-specific data.



           7             The concept of how emissions reductions from



           8   LDAR are calculated is really pretty straightforward.  I



           9   will use a well site as an example.



          10             In the first step, a theoretical average well



          11   site is devised.  Another name for that is a model



          12   plant.  This average well site model plant has an



          13   average number of all the typical equipment that you



          14   might find at a well site, the separators, heater



          15   treaters, compressors, et cetera.



          16             And there are several sources -- data sources



          17   available for determining what a model plant should look



          18   like.  NMOGA has selected the model plant data that is



          19   the most representative of operations in New Mexico



          20   today.



          21             Once the amount of equipment at the model



          22   plant is determined, the second step is to apply an



          23   average number of components that could be sources for



          24   leaks associated with each equipment type, connectors,



          25   valves, et cetera.  This gives you a total number of all
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           1   components on the model plant.



           2             Third, an average leak rate is applied to each



           3   of the components.  Now, this average leak rate doesn't



           4   mean that every such component leaks that amount.  It is



           5   a statistical average.  For example, if in a study you



           6   determine that one in 100 valves is found to have a leak



           7   and the leak rate for that one valve is 50 cubic feet



           8   per hour, then the average leak rate for all valves



           9   would be .5 cubic feet per hour, 50 divided by 100.



          10             The data used to determine these statistical



          11   averages usually -- excuse me -- generally includes



          12   large emitters in their data set.  As such, these



          13   emission factors are designed to be representative of



          14   all leaks, including large emitters.



          15             Finally, statistical leak rates per component



          16   are summed to get a total statistical leak rate for the



          17   well site model plant.  But that's whole gas.  VOCs make



          18   up just part of the gas that might leak.  So a factor is



          19   used to adjust the total leak rate to yield a VOC leak



          20   rate for the well site model plant.



          21             NMOGA created three model plants for well



          22   sites and a separate one for gathering and boosting



          23   stations.  To create its model plants, NMOGA used the



          24   most recent Greenhouse Gas Reporting Program data from



          25   the San Juan Basin and the Permian Basin for its well
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           1   site model plants and a recent Colorado State



           2   University/Department of Energy study for its gathering



           3   and boosting model plant.



           4             ERG used older and less New Mexico-specific



           5   EPA Control Techniques Guideline, or CTG, for their



           6   model plants.



           7             To arrive at the effectiveness of LDAR to



           8   reduce leak rates for any model plant, EPA has



           9   established a table of reduction factors for specific



          10   LDAR survey frequencies.  They actually have two tables,



          11   one for each of the main two LDAR techniques.  But



          12   they're very close.



          13             As you will see, increasing the frequency of



          14   LDAR has diminishing returns.  While the leak rate



          15   reduction effectiveness goes up with higher frequencies,



          16   there are diminishing returns for increasing the



          17   frequency.



          18             To put these leak volumes and leak volume



          19   reductions on a cost per ton basis, results that I just



          20   described must be coupled with the associated cost of



          21   LDAR surveys.  This yields the cost per ton for such



          22   surveys.  That is the calculation that is important if



          23   you're comparing the choices of applying LDAR or not



          24   applying LDAR.  That's not what's being considered here.



          25             The more germane calculation is the
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           1   incremental cost of more frequent LDAR and the



           2   incremental reduction in VOC emissions associated with



           3   that same -- same change in frequency.



           4             Excuse me.



           5             That is what I will do for you today, and as



           6   you will see, the results are extremely high incremental



           7   costs for those small reductions in VOC volumes.  This



           8   extraordinary investment is not prudent given the



           9   testimony we've already heard from Mr. McNally that VOC



          10   reductions have only a modest impact on ozone



          11   concentration in this region.  This rule targets ozone



          12   formation.  The most impactful ozone precursor is NOx,



          13   not VOCs in most regions.



          14             I hope that by the end of my testimony you



          15   will be comfortable with how these calculations are



          16   made, you will agree that the data NMOGA used are



          17   appropriate, and you will see that the LDAR frequencies



          18   NMED is asking for are unreasonably expensive relative



          19   to those recommended by NMOGA.



          20             I urge you to accept NMOGA's suggested changes



          21   that will result in LDAR being performed one to four



          22   times -- excuse me -- one to four times per year at



          23   every well site and two to four times a year at every



          24   gathering and boosting station, every gas processing



          25   plant and every transmission compression station.
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           1             So let's dive into the numbers, shall we?



           2             HEARING OFFICER ORTH:  I'm sorry to interrupt,



           3   Mr. Smitherman.



           4             If you would please find a good stopping point



           5   in the next couple of minutes, I need to take a little



           6   bit of public comment before we proceed with the rest of



           7   your testimony.



           8             MR. SMITHERMAN:  You know, Ms. Orth, your



           9   timing is perfect.  This is a great stopping point.



          10             HEARING OFFICER ORTH:  All righty.  Well,



          11   thank you very much.  And thank you for stopping



          12   sharing.



          13             It is a minute to 5:00.  I see our first



          14   public commenter on the platform.  This is our five



          15   o'clock public comment session.



          16             I did have these folks reach out to the Board



          17   administrator, Brenda McKenna, Dee Dicamillo, David



          18   Anderson and April Perkins.



          19             If you are on the platform and I did not just



          20   call your name, please reach out through the chat.



          21             Comment is taken on audio, not video, it's



          22   taken under a brief oath and is limited to five minutes.



          23             Ms. McKenna, I'm unmuting you.



          24             Can you hear me?



          25             MS. MC KENNA:  Yes.
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           1             Can you hear me?



           2             HEARING OFFICER ORTH:  Yes, very clearly.



           3   Thank you.



           4             If you would please spell your name for the



           5   transcript.



           6             MS. MC KENNA:  Very good.  It is Brenda



           7   McKenna.  Brenda is B-R-E-N-D-A, McKenna is



           8   M-C-capital-K-E-N-N-A.



           9             HEARING OFFICER ORTH:  Thank you.



          10             If you would raise your right hand.



          11             Do you swear or affirm to tell the truth?



          12             MS. MC KENNA:  Yes.



          13             HEARING OFFICER ORTH:  Thank you.



          14                        BRENDA MC KENNA



          15        having been first duly sworn or affirmed, gave



          16        public comment as follows:



          17                        PUBLIC COMMENT



          18             HEARING OFFICER ORTH:  I'll start your five



          19   minutes now.



          20             MS. MC KENNA:  Thank you.



          21             Good evening.



          22             My name is Brenda McKenna, and I represent



          23   District 9 in the New Mexico State Senate, which



          24   includes the Counties of Bernalillo and Sandoval



          25   Counties.
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           1             I express my appreciation to the Environmental



           2   Improvement Board for organizing this public forum.



           3             Why is New Mexico earning an F on smog?  We



           4   are earning an F by failing our fellow New Mexicans who



           5   call the counties of Lea, Eddy and San Juan Counties



           6   home.  This is because they live where volatile organic



           7   compounds that drive the creation of smog are polluting



           8   the air moms, dads, grandparents, aunts, uncles,



           9   children and infants breathe every day.



          10             What does smog do?  It damages lungs,



          11   exacerbates asthma and emphysema and causes heart



          12   disease and cancer.  How many of us would choose to live



          13   in that kind of environment that would shorten and



          14   degrade your life or even more especially that of your



          15   kids and grandkids?



          16             Governor Lujan Grisham and Secretary Kenney



          17   are moving forward to turn the F grade around, and I



          18   support them wholeheartedly.  In 2019, I accompanied



          19   former US Representative Haaland to the Counselor



          20   Chapter in the Navajo Nation.  We saw and smelled the



          21   flaring of methane gas from wells.  These wells were in



          22   proximity to homes.



          23             Imagine the propane flaring one sees when a



          24   hot air balloon is being prepared for flight.  That is



          25   the type of flaring we saw that day, only methane is 84
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           1   more times worse than carbon dioxide and contributes to



           2   25 percent of global warming.



           3             The United States is still one of the leading



           4   contributors to global warming, and with that methane



           5   come the VOCs that create smog, which basically has the



           6   effect of a sunburn on our lungs.  We must reverse



           7   course.



           8             I spoke to one of our hosts from that visit in



           9   2019 recently.  He told me there was no change.  If



          10   anything, there are more wells.  Approximately 4,000



          11   more permits have been issued.  Not only is the oil and



          12   gas industry drilling more there, they are -- they don't



          13   seem willing to support even the most basic good



          14   neighbor regulations.



          15             My friend hosted another group recently to



          16   Counselor.  This time it was a group of high school



          17   students.  The students drew the flaring they saw and



          18   wrote down what they were witnessing in their journals.



          19   The field trip was shortened because my friend did not



          20   want them to develop headaches due to the methane and



          21   co-pollutants all around them.



          22             I had to ask myself if a visiting class of



          23   kids could get a headache from breathing this air, what



          24   does it mean for people who live close to these



          25   facilities?  For that reason, I'd like to see the EIB
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           1   build on these strong proposed rules in three ways.



           2             One, protect those living closest to the



           3   development by requiring more frequent inspections to



           4   find and fix leaks.



           5             Two, ensure strong requirements for operators



           6   to control pollution during the completion of an oil or



           7   gas well, as well as when they redevelop an existing



           8   well.



           9             Three, strengthen requirements to cut



          10   pollution from pneumatic controllers that are used in



          11   oil and gas production.  The devices are the second



          12   largest source of oil and gas methane emissions in New



          13   Mexico.  NMED should require companies to inspect these



          14   for leaks and accelerate the timeline to retrofit



          15   equipment with zero bleed or zero emission controllers.



          16             Join me and help the Gov -- to help the



          17   Governor, Secretary Kenney and fellow advocates to help



          18   ensure we see the Counties of Lea, Eddy and San Juan



          19   Counties earn an A for cleanliness of their air.



          20             Thank you very much.



          21             HEARING OFFICER ORTH:  Thank you very much,



          22   Ms. McKenna.



          23             Our other three commenters are on the



          24   telephone, as I understand it.



          25             Caller 25, I've unmuted you.
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           1             Who is this, please?



           2             Caller 25?  Can you hear me?



           3             Okay.  I'm going to move to Caller 26.



           4             Caller 26, can you hear me?



           5             MS. DICAMILLO:  Hello?



           6             HEARING OFFICER ORTH:  Oh, yes.  Hello.



           7             Tell me who this is.



           8             MS. DICAMILLO:  Yeah.  This is Dee Dicamillo.



           9             I don't know what number I am.



          10             HEARING OFFICER ORTH:  Okay.  No.  That's



          11   great.



          12             Would you spell your name, please.



          13             MS. DICAMILLO:  Yes, ma'am.  D-E-E, and the



          14   last name is D-I-C-A-M-I-L-L-O.



          15             HEARING OFFICER ORTH:  Thank you.



          16             And if you would raise your right hand.



          17             Do you swear or affirm to tell the truth?



          18             MS. DICAMILLO:  Yes, I do.



          19             HEARING OFFICER ORTH:  Thank you.



          20                         DEE DICAMILLO



          21        having been first duly sworn or affirmed, gave



          22        public comment as follows:



          23                        PUBLIC COMMENT



          24             HEARING OFFICER ORTH:  I'm going to start your



          25   five minutes now.
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           1             MS. DICAMILLO:  Thank you.



           2             I am not a politician, and I am not as erudite



           3   as Ms. McKenna in -- in relation to the -- to the



           4   specifics of what we're talking about.



           5             I have been an art teacher and an art history



           6   teacher for 35 years and -- at UNM through Taos Academy



           7   and Taos High School for many years.  And I saw many



           8   children when I taught elementary and high school who



           9   had asthma, who had different forms of lung problems.



          10   My stepson is a doctor who is in -- at Albuquerque in



          11   Presbyterian Hospital, and he has seen the same kinds of



          12   increases in asthma in children.



          13             So basically, what I want to say is I think



          14   it's unconscionable that 130,000 New Mexico's -- New



          15   Mexicans live within a half mile of oil and gas



          16   development.  And as we can see from Ms. McKenna's



          17   testimony, the methane gas produces smog that is -- is



          18   absolutely horrid on the lungs and the health of



          19   children.



          20             It is a shame that the oil and gas operations



          21   that release one million metric tons of climate-warming



          22   methane each year will inevitably increase by 70 percent



          23   the droughts that have been happening in the last



          24   several years.



          25             And we need -- you know, given -- given what
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           1   New Mexico -- in terms of our ecosystems, given who we



           2   are and what we are, the high desert, with large skies,



           3   with big skies and -- and wind potential and solar



           4   potential, we need to be leaders in solar and wind



           5   energy, in clean energy.  We need to be leaders, and we



           6   need to emphasize ecotourism through being -- through



           7   having a leadership in solar and wind power.



           8             It is unconscionable and unbelievable that a



           9   state so beautiful, a state with so much tourism is



          10   degrading the potential for good health in our children



          11   and degrading the potential for ecotourism in this



          12   state.



          13             And anyway, I want to say that I love New



          14   Mexico, and we need to love it to the point where we



          15   protect it, we protect our air, our water, our skies,



          16   our children and our adults.



          17             So thank you.



          18             HEARING OFFICER ORTH:  Thank you,



          19   Ms. Dicamillo.



          20             I'm going to unmute Caller 27.



          21             Caller 27, can you hear me?



          22             MR. ANDERSON:  Am I 27?



          23             HEARING OFFICER ORTH:  Yes, you are.



          24             Who is this?



          25             MR. ANDERSON:  Okay.  This is David Anderson.
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           1             I -- I'm a Southern New Mexico --



           2             HEARING OFFICER ORTH:  Wait.  Hold on.  Hold



           3   on.



           4             MR. ANDERSON:  Okay.



           5             HEARING OFFICER ORTH:  I need you to spell



           6   your name, please.



           7             MR. ANDERSON:  I'm sorry.



           8             Dave Anderson, A-N-D-E-R-S-O-N.



           9             HEARING OFFICER ORTH:  Thank you.



          10             And if you would raise your right hand.



          11             Do you swear or affirm to tell the truth?



          12             MR. ANDERSON:  I do.



          13             HEARING OFFICER ORTH:  I'm going to start your



          14   five minutes now.  Thank you.



          15                         DAVE ANDERSON



          16        having been first duly sworn or affirmed, gave



          17        public comment as follows:



          18                        PUBLIC COMMENT



          19             MR. ANDERSON:  I live in Southern New Mexico.



          20   I've been here -- oh, gosh.  I came here in '75.



          21             I've been interested in solar for a long time.



          22   Actually, I use solar on my house now.  I've converted



          23   completely to solar.  I do have a little bit of propane



          24   occasionally as backup if necessary.



          25             But I -- my point is we live in probably one
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           1   of the best states, like the last person said, in the



           2   United States for solar.  Arizona, Texas, New Mexico,



           3   Colorado, we should be developing solar and wind, I



           4   think, for the whole nation.  And I also feel like that



           5   if we put solar on every house and we -- and we push



           6   that, we will get these emissions down fairly quick.



           7             There has to be a way -- there has to be some



           8   sort of catalyst, though, to get people to want to do



           9   this.  Now, I -- I chose to do this because -- actually,



          10   I lived in Canada for about six years, and -- and my



          11   stepson worked in the oil sand.  It was probably the



          12   worst place on the planet to live.  He would come



          13   back -- every time he would go there -- he was an



          14   electrician -- he would come back, he'd have welts all



          15   over his body.  And these welts would stay on his skin



          16   for up to two weeks before they would start to



          17   dissipate.



          18             This has to -- if anybody is exposed to these



          19   type of toxins, and I think we are in New Mexico, if you



          20   look at Artesia and some of the areas in Southern New



          21   Mexico, Carlsbad, da-da-da, you're seeing this in the



          22   air.  And I went to Midland about two years ago, and I



          23   was like, boy, the air is just -- it's like gray all the



          24   time.  Didn't used to be like that.



          25             So it is getting worse.  We do need to jump on
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           1   this right away.  I do think we're -- we're in a bad



           2   situation right now.  I know the United States is one of



           3   the worst, but we've got other big company -- or



           4   countries that are also really -- really bad.  I don't



           5   know what China is right now.  I don't know if they're



           6   number one or number two in the nation -- or in the



           7   world as far as emissions, but I know they are pushing



           8   solar big time now, solar and wind.



           9             I think we need to -- like -- like Caller 26



          10   said, we need to be the leaders.  We -- we should be the



          11   leaders.  We can start here in New Mexico and expand out



          12   if that's what it takes.  I know we're up against a lot



          13   of opposition with oil and gas, but that's actually --



          14   you know, that's going to -- that's going to go down and



          15   down more and more, because oil and gas, as we know, is



          16   a fossil fuel, we're not going to have it forever, and



          17   it is very -- it's such a pollutant.



          18             I believe BP, one of the largest producers of



          19   oil and gas in the world, is also one of the -- has



          20   started using solar and is one of the largest producers



          21   in solar energy, as well.  I could be wrong on that, and



          22   you can correct me on that.  But -- so somebody is



          23   trying.



          24             We just need to get these big oil companies to



          25   start switching over, and I think with these bills being

�



                                                                    2660





           1   passed, that's the best way to do it.  I just hope it



           2   passes.  And I'm not sure we're going to get all of it



           3   done at one time, and maybe we ought to rethink this if



           4   we don't get it done at one time, maybe we should



           5   rethink it and try to do it in chunks, so we get it all



           6   done.  But we definitely have to do it.



           7             And I am very concerned about our kids.  I'm



           8   very concerned about my grandkids.  I've got four



           9   granddaughters that live in Denver, Colorado.  I'm very



          10   concerned about them, very concerned about their



          11   environment as they grow older.  I'm very concerned



          12   about the animals and -- and the rest of the humans.



          13             I -- my next step is an electric car.  My



          14   house is electrified.  I'm all electric now and all



          15   solar, and now I'm going towards a car.  And I think



          16   that's what we need to do, is start little steps, start



          17   moving that direction.



          18             I think that's all my time.



          19             HEARING OFFICER ORTH:  All right.  Thank you



          20   very much, Mr. Anderson.



          21             All right.  Let me go back to Caller 25.



          22             Is this you, Ms. Perkins?



          23             Caller 25.



          24             All right.  That is not working.



          25             All right.  I believe, then, finally, we go to
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           1   Sanders Moore.  Here we go.



           2             I've unmuted you.



           3             Can you hear me?



           4             MS. MOORE:  I can.



           5             Can you hear me now?



           6             HEARING OFFICER ORTH:  Yes.  Thank you.



           7             If you would please spell your name for the



           8   transcript.



           9             MS. MOORE:  Yes.  My name is Sanders Moore,



          10   S-A-N-D-E-R-S M-O-O-R-E.



          11             And I am just going to make a statement --



          12             HEARING OFFICER ORTH:  Hold on.



          13             MS. MOORE:  -- on behalf of Senator Mimi



          14   Stewart, which is M-I-M-I S-T-E-W-A-R-T.



          15             HEARING OFFICER ORTH:  All right.  If you



          16   would raise your right hand.



          17             Do you swear or affirm to tell the truth?



          18             MS. MOORE:  Yes.



          19             HEARING OFFICER ORTH:  Thank you.



          20                         SANDERS MOORE



          21        having been first duly sworn or affirmed, gave



          22        public comment as follows:



          23                        PUBLIC COMMENT



          24             HEARING OFFICER ORTH:  I'll start your five



          25   minutes now.
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           1             MS. MOORE:  Thank you.



           2             Good afternoon, Board Members.



           3             I am Sanders Moore, Senate President Pro



           4   Tempore, Mimi Stewart's Chief of Staff.  She sends her



           5   regrets that she's unable to join you today herself.



           6   And I will read a statement on her behalf.



           7             Thank you, Board Members, for your time and



           8   attention to this serious and important issue.  Ozone



           9   has a huge impact on our climate and our health and is a



          10   major pollutant created by oil and gas operations,



          11   putting everyone's health at risk, especially children,



          12   elderly and frontline communities, which are



          13   disproportionately rural, low-income and communities of



          14   color.



          15             Governor Lujan Grisham has been a leader in



          16   addressing climate change and pollution in New Mexico.



          17   She signed an executive order during her first month in



          18   office laying out her climate priorities in action



          19   during her tenure, including addressing the very high



          20   levels of methane we emit in New Mexico, of which ozone



          21   is a by-product.



          22             I am pleased to see these rules moving



          23   forward.  New Mexico should be at the forefront of



          24   addressing climate change and by extension mitigating



          25   the adverse health impacts caused by ozone pollution.

�



                                                                    2663





           1             Thank you for the strong draft rule that you



           2   issued this spring.  I encourage the EIB to support



           3   three important improvements for the final rule.



           4             First, to require more frequent inspections to



           5   find and fix leaks at well sites close to schools and



           6   homes.



           7             Second, require companies to control pollution



           8   during well completions.



           9             And finally, to strengthen the requirements to



          10   reduce pollution from pneumatic controllers.



          11             Thank you for your time and consideration.



          12             And then if it's all right, I'd like to just



          13   make a couple comments myself, speaking on behalf of



          14   myself as Sanders Moore.



          15             I'm a mother of a toddler, and I am personally



          16   very concerned about the fate of our planet and our



          17   pollution.  I watch the air quality on an app on my



          18   phone fairly regularly to determine whether I should



          19   take my child to the playground, and I don't take her



          20   outside when the ozone and other pollutants are high



          21   because I don't want it to cause long-term health



          22   impacts for my daughter.



          23             Living in Albuquerque, I have the luxury to



          24   check that and to stay inside when it is unsafe for her



          25   little lungs, but people living in frontline communities
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           1   do not have that luxury.  They are breathing the bad air



           2   quality regularly.  And these communities have paid the



           3   price with their health for decades.  We need to protect



           4   these families and ensure that all -- health for all New



           5   Mexicans and globally is protected from ozone pollution.



           6             So I also encourage you to make those



           7   important changes that the senator is also encouraging.



           8             Thank you very much.



           9             HEARING OFFICER ORTH:  Thank you very much,



          10   Ms. Moore.



          11             All right.  We have reached the end of the



          12   public comment session for this evening.  We will return



          13   to the technical case.



          14             If we could get Mr. Smitherman back.



          15             Mr. Hiser.  Let's see here.



          16             MR. HISER:  I see Mr. Smitherman, as well.



          17             HEARING OFFICER ORTH:  All right.  Great.



          18             Please go ahead.



          19



          20



          21



          22



          23



          24



          25

�



                                                                    2665





           1                      JOHN R. SMITHERMAN



           2                 (Relating to Topic Order 27)



           3        having been first duly sworn or affirmed, was



           4        examined and testified further as follows:



           5                DIRECT EXAMINATION (Continued)



           6   BY MR. HISER:



           7        Q.   Mr. Smitherman, please proceed with your



           8   surrebuttal and -- but when we hit slide 10, make sure



           9   that you don't address that, let me speak to that.



          10        A.   Be happy to do so.



          11             Am I sharing my slide properly?



          12        Q.   It is in still what is normal view instead of



          13   presentation view.



          14        A.   You know, I think I'm going to have to leave



          15   it there.



          16        Q.   Okay.



          17        A.   It does some funny things when I don't.



          18        Q.   And you're --



          19             THE REPORTER:  Excuse me.



          20        Q.   (BY MR. HISER)  -- also getting faint again



          21   for the court reporter.  So if maybe you could move



          22   forward toward your speaker.



          23        A.   Certainly.



          24             Let's go ahead and start, shall we?



          25             Part of my surrebuttal is going to be
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           1   responding to some comments and criticisms that NMED



           2   made.  They believe that NMOGA's analysis lacks



           3   specificity.  Also, NMED has challenged some of the



           4   bases of our analysis, and I will try to address those



           5   for the Board's edification.  And I'm going to start



           6   with well sites, if I could, please.



           7             We -- we believe that ERG's analysis is



           8   flawed.  Emissions reductions in their analysis are



           9   overestimated, mostly because their model plant is



          10   flawed.  I've talked a little bit about that in my



          11   introduction.  The major equipment counts are high,



          12   hence the component counts are high, hence the emissions



          13   are high.



          14        Q.   Okay.  Mr. Smitherman?



          15        A.   Yes.



          16        Q.   You're fading out on us.



          17        A.   Oops.  I'm sorry.



          18             Maybe I can turn my video off?  Think that



          19   would help?



          20        Q.   That might.



          21        A.   Let me stop sharing just for a moment and see



          22   if I can figure this out.



          23             Is that any better?



          24        Q.   A little bit.  You're just going to have to



          25   make sure you speak up, and we may ask you periodically
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           1   to speak up again.



           2        A.   Okay.



           3             ERG's analysis is flawed for a couple of



           4   reasons.  The emissions reductions are overestimated,



           5   mostly because of the model plant flaws that I've just



           6   discussed.  The leak frequency is also flawed.  And the



           7   costs are underestimated.  So the combination of those



           8   two results in results that are not reliable.



           9             Let's talk about the emissions reductions.



          10   Specific critique was that NMED cannot evaluate the



          11   validity or representativeness of the alternate model



          12   plants mentioned by NMOGA because NMOGA does not



          13   document in its testimony or exhibits the actual model



          14   plants they created and on which they estimated new



          15   emission reductions and cost effectiveness numbers.



          16             Our response, and again I'm -- pardon me for



          17   having to read this, but the comments were very



          18   specific, and I want to make sure that I've gotten them



          19   correct.



          20             NMOGA did provide the Greenhouse Gas Reporting



          21   Program file, Exhibit 27, that was used to construct the



          22   more current and representative model plants.  The data



          23   is also publicly available.  In my surrebuttal I will --



          24   NMOGA will provide additional information on those model



          25   plants, although I think we'll skip that.
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           1             What is a model plant?  We've talked about



           2   this in my introduction.  It's a statistically average



           3   facility, average number of equipment counts, average



           4   number of components per equipment, and results in an



           5   average number of components per site.



           6             ERG's model plant used 1996 data from the CTG.



           7   Some of that data was not specific to New Mexico.  In



           8   fact, some of it was not even specific to upstream oil



           9   and gas sector.  NMOGA's model plant used recent 2019



          10   greenhouse gas reporting data specific to the San Juan



          11   and Permian Basins.



          12        Q.   All right.  Mr. Smitherman, this is slide 10.



          13             So, Madam Hearing Officer, at this point, as



          14   discussed, NMOGA would be making a proffer.



          15             And so I would state that if Mr. Smitherman



          16   were to testify he would state that this shows how NMOGA



          17   developed the number of model plant equipment counts



          18   from the greenhouse gas data, by dividing that by the



          19   number of wells as explained in his testimony, then used



          20   the average component count per equipment, which is the



          21   same as the ERG data -- that's that middle section -- to



          22   calculate a new average component count per model plant,



          23   which you see on the right-hand side.  And that would



          24   then be used in the basis for calculating the emissions



          25   changes from the leak reduction frequencies.
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           1             HEARING OFFICER ORTH:  Thank you.



           2             MR. HISER:  Okay.



           3             Mr. Smitherman, you can advance to slide



           4   number 11, which is also one of the ones that we are



           5   doing a proffer on.



           6             So this is the example of if you apply that



           7   calculation to the well site side.  This -- unlike the



           8   first slide, slide 10, which was gas facilities, this



           9   one presents the same information -- I'm sorry.



          10             John, you're moving all around on me.



          11             MR. SMITHERMAN:  Sorry.



          12             MR. HISER:  We're now back on slide 11.



          13             So this presents the information for oil



          14   wells, and it had it divided into the two categories



          15   that were used of less than 300 gas-to-oil ratio and



          16   over 300 gas-to-oil ratio.



          17             Once again he would have testified that they



          18   took the number from the Greenhouse Gas Reporting



          19   Program, divided that by the number of wells, divided by



          20   number 2, to come up with the site, use the ERG data



          21   from the CTG for the average component count, to then



          22   calculate a new average component count for the model



          23   plant site.



          24             HEARING OFFICER ORTH:  Okay.  Thank you.



          25             MR. HISER:  That completes the proffer on this
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           1   slide, Madam Hearing Officer.



           2        Q.   Now, go ahead, John, to slide number 12, and I



           3   think you may resume on this one.



           4        A.   Thank you, sir.



           5             This is the ERG model plant that they used as



           6   the basis of their calculation.



           7             As you can see here, there's a certain number



           8   of equipment counts for each of the different equipment



           9   types.  They have components -- average numbers of



          10   components that are associated with each one of those.



          11   Here, for example, 21.6 valves associated with a



          12   separator.  And you multiply those two together to get



          13   the average component count for each of those equipment



          14   types, for each of those component types.  And you get a



          15   total of all of the components that are at that site



          16   that have the potential to leak.



          17        Q.   And so if I could interrupt you there.



          18             So basically, you take the second column, the



          19   model plant equipment count, and then you multiply that



          20   in this case by the third column, the average valves,



          21   and then you go to the component count per model plant,



          22   and that 19 is the 2 times the 9.5; is that correct?



          23        A.   That's correct.



          24        Q.   And then 2 times 37 to get the 74, and that's



          25   how you're constructing this table.
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           1        A.   That's correct.  And the result is a total



           2   number of components that you see here, and, you know,



           3   our numbers would have been lower than that because of



           4   the most recent greenhouse gas reporting data equipment



           5   counts.



           6             We also have ERG's model plant for oil well



           7   sites, both sites with a lower GOR than 300 and a GOR



           8   equal to or greater than 300.  Same process, equipment



           9   counts here, the number of components per equipment --



          10   or -- excuse me -- the average number of those equipment



          11   types, components total here.  So again you end up with



          12   a total number of components at the site -- at an oil



          13   well site greater than and equal 300.  Our numbers would



          14   have been similarly constructed, but would have resulted



          15   in lower numbers.



          16        Q.   And, John, before you move on from this slide,



          17   could you remind the Board what GOR means and why that's



          18   important?



          19        A.   Oh, thank you.  Gas-oil ratio.  It really



          20   distinguishes between oil wells that don't produce a lot



          21   of associated gas and oil wells that produce quite a bit



          22   of associated gas.  Many of your -- I want to call them



          23   older water flood, older conventional oil wells produced



          24   little gas as associated with each barrel of oil, and



          25   the number is 300 standard cubic feet of gas per barrel
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           1   of oil.



           2        Q.   Thank you for that --



           3        A.   These wells in unconventional tend to be



           4   higher than 300 GOR.



           5        Q.   Sorry.  I didn't mean to speak over you.



           6             Thank you for that clarification of the term



           7   "GOR."



           8             Please proceed.



           9        A.   As I mentioned in my opening, there is a table



          10   that's been established by the EPA that, in essence,



          11   gives you the amount of emissions reduction that you're



          12   going to get with differing -- differing LDAR



          13   frequencies.  If you do annual LDAR surveys, you will



          14   get a 40 percent reduction in your model plant's



          15   emission.  It's a straight calculation.  And if you did



          16   semiannual, you'll get 60 percent reduction, quarterly



          17   80 percent, monthly 90 percent.



          18             There are some slight differences between



          19   whether you use an OGI or Method 21, but, in essence,



          20   this has been simplified to give you the numbers that we



          21   used in our calculations.



          22        Q.   And, John, before you move from that slide,



          23   can you go back for a minute?



          24             Was one of the points that was important to



          25   NMOGA was that there was a large gain from starting LDAR
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           1   at all, but that the gain seems to go down as we



           2   increase the frequency?



           3        A.   It does.  In fact, as you can see



           4   specifically, the gains between quarterly and monthly



           5   are relatively small.  When you go from annual, you



           6   know, every 12 months, to every six months, then you get



           7   a 20 percent increase.  You go from six months to four



           8   months, you get 20 percent reduction, additional



           9   20 percent reduction.  So you can see that there's a



          10   diminishing return.



          11        Q.   Thank you.



          12        A.   So when you tabulate the emission reductions



          13   at these model plants, you get these results.  Here is



          14   the CTG basis that ERG came up with for their gas well



          15   sites.  They perform -- if you perform annual LDAR, you



          16   get a .61 ton per year VOC reduction on a gas well site.



          17   If you perform semiannual, you'll get a .917, and if you



          18   do quarterly, a 1.222 ton per year VOC reduction.  Using



          19   our model plant, those reductions -- since the emissions



          20   are smaller, the reductions are also smaller.  It runs



          21   from .509 tons per year down to 1.018 tons per year.



          22             And I've got the little tabulation to



          23   illustrate the percentage reduction between ERG's data



          24   and NMOGA's data.  For gas well sites it's a



          25   16.7 percent reduction, for low GOR sites it's a
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           1   27.9 percent reduction, and for those oil well sites



           2   with equal to or greater than 300 GOR almost 60 percent



           3   reduction.  I gave you a sample calculation here.  I



           4   won't go through that.  It's pretty straightforward.



           5        Q.   And just as a reminder, John, is that due



           6   principally to the difference in the component count



           7   between the CTG and the greenhouse gas reporting?



           8        A.   That's actually the only difference.



           9             So once you then couple that with costs to put



          10   it on a cost per ton basis -- and by the way, we used



          11   the same cost basis that the Department used, the CTG



          12   basis, and applied it to our model plant emissions



          13   reduction.  So the only difference here is the emissions



          14   reduction that comes from the model plant equipment



          15   counts.



          16             As you can see, the lower emission impact



          17   yields higher per ton costs.  And those get higher and



          18   higher depending on whether you're in a gas well site or



          19   one of the lower or higher GOR oil well sites.



          20             Again looking at the percentage change, gas



          21   well sites are almost 20 percent higher, low GOR oil



          22   sites are almost 40 percent higher, and high GOR well



          23   sites are almost 150 percent higher.  And again a sample



          24   calculation for your edification.



          25             Now, we believe that the leak frequency that

�



                                                                    2675





           1   ERG used -- and we actually used the same numbers -- has



           2   been overestimated.  So we looked into that as a



           3   sensitivity to at least have the Board understand that



           4   had they used -- had we used a higher leak -- or lower



           5   leak frequency our numbers would have been, in essence,



           6   worse.  They would have been higher.  So we're being



           7   conservative by using CTG leak frequency data when



           8   there's data that indicates that we could have used



           9   probably better data.



          10             The ERG EPA data found that sites start off



          11   with about four leaks per site initially, and in all of



          12   these studies, these leak frequencies tend to go down



          13   over time, as LDAR is -- continues to be instigated.



          14             API study based on two years of quarterly LDAR



          15   at over 6,000 sites -- or -- excuse me -- surveys across



          16   almost 3,500 sites found that they start off with less



          17   than two leaks per site.  It was about 1.6 actually.



          18   And it dropped quickly to less than one leak per site



          19   over time.  So we believe that ERG data overstates the



          20   leak rate, therefore overstates the emissions.  We did



          21   this as a sensitivity.  We did not include this in our



          22   calculations.



          23             I'm going to pause and go to a specific NMED



          24   rebuttal.  The leak frequencies API generated from the



          25   Quad Oa report is not representative of New Mexico since
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           1   the facilities being surveyed are the new and modified



           2   facilities subject to the LDAR requirements in Quad Oa,



           3   and they're not representative of the older facilities



           4   and sites in New Mexico.



           5             And while we agree that the facilities in



           6   API's frequency analysis are newer than many of the New



           7   Mexico facilities, they are no less representative than



           8   leak frequencies developed decades ago that were based



           9   on even older data and included industries besides oil



          10   and gas segments.



          11             So again we looked at the leak frequencies, we



          12   recognize that there's a real possibility that the ERG



          13   leak frequencies that they used are too high, and we



          14   used are too high, but that basically says that our



          15   numbers are conservative.



          16             Again a specific comment, NMOGA does not



          17   provide a detailed comparison of the results of the



          18   study to the frequency or emission rates that were the



          19   basis of the 2016 CTG estimates of cost effectiveness.



          20             We did provide study papers and supplemental



          21   information in our Exhibits 5 and 14 that compare the



          22   various other leak frequencies and emission rates that



          23   are discussed.  Some of those are the 2016 leak -- CTG



          24   leak frequency of about 1.18, API at .42 of components



          25   leaking.  The API's leak study rates per leaking
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           1   component are higher overall than those underpinning the



           2   2016 CTG.



           3             I'm going to move on.



           4        Q.   Okay.



           5        A.   Costs are underestimated at well sites, also.



           6   Again as a sensitivity, NMOGA looked into the validity



           7   of the costs that ERG used, and we used, to underpin



           8   their costs per ton in their emission reduction costs.



           9   We again used the CT -- same CTG data that they did, but



          10   we did this as a sensitivity.



          11             And API commented, as you've heard earlier



          12   from other witnesses, on the 2016 CTG and believed that



          13   the costs were underestimated for the conducting of the



          14   leak surveys, completing the repairs, maintaining



          15   records.  Also, they completely omitted costs for



          16   personnel training, travel time and costs and equipment



          17   maintenance.



          18             So we believe that these costs that ERG used



          19   are too low.  We used them also, but we're also pointing



          20   out that had we used these higher cost numbers, then the



          21   resulting costs per ton would have been much higher.  It



          22   again points to the fact that our numbers are



          23   conservative.



          24             Again a specific comment, EPA fully responded



          25   to API's comments in their responses to comments and it
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           1   is beyond the scope of this rulemaking for NMED to



           2   revisit the issue.  You heard that earlier today.



           3             NMOGA included the API costs as a sensitivity



           4   and did not use it in our actual calculations.  We



           5   included it to illustrate that the impacts of costs per



           6   LDAR survey and the costs per ton of reductions are --



           7   are low, and costs do matter.



           8             NMOGA does believe that costs are



           9   underestimated in this rulemaking and that the agency



          10   undertaking the rulemaking has the obligation to gather



          11   and use the most current and accurate information



          12   available in their analysis, costs and other data.



          13   NMOGA will be -- NMOGA would be happy to assist NMED in



          14   gathering current cost information from New Mexico



          15   operators which would be representative of the actual



          16   costs of operations and challenges.



          17             Let's move to gathering and boosting stations.



          18             Again emissions are overestimated at gathering



          19   and boosting stations, using their model plant.  It's



          20   again based on 1996 EPA data, it's an EPA GRI study, and



          21   it's not representative of current populations of



          22   gathering and boosting stations in New Mexico.



          23             NMOGA's model plant was based on a Colorado



          24   State University/Department of Energy 2019 major study



          25   that yielded fewer equipment counts, fewer components

�



                                                                    2679





           1   and lower potential leak emissions than ERG used.



           2             And now, Mr. Hiser?



           3             MR. HISER:  So, Madam Hearing Officer, this is



           4   another proffer slide.



           5             If Mr. Smitherman were to testify on this



           6   slide, he would explain how NMOGA looked at the CSU



           7   report and from certain tables in that report selected



           8   the number of pieces of equipment in the model plant --



           9   you see sort of in the second column -- and then from



          10   different tables collected the average component count



          11   per equipment, and then multiplied those to calculate



          12   the average component count for the model plant.  Very



          13   similar to what we saw for the well sites in the earlier



          14   stages.



          15             And that would complete NMOGA's proffer on



          16   this point.



          17             HEARING OFFICER ORTH:  Thank you.



          18             MR. SMITHERMAN:  So my next slide is the model



          19   plant that ERG used on gathering and boosting stations.



          20   Once again similar type of structure where you've got



          21   your equipment counts, you've got your average component



          22   per equipment, which yields the average component count



          23   per model plant for each of these different component



          24   types.  And you sum them at the bottom.



          25             Our numbers would have been similar in their
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           1   structure, but the numbers would have been lower than



           2   these.



           3             Similarly, we have used their model plant and



           4   our model plant to calculate estimated emissions



           5   reductions.



           6             Now, here is the slide, Mr. Hiser, that has a



           7   small error in it, and it's a consistent error, and we



           8   had a -- just basically used a wrong cell reference in a



           9   spreadsheet.  And basically, every one of these eight



          10   numbers here are 6.5 percent too -- too low.  The



          11   numbers that we are showing you are -- let me get this



          12   right -- lower than the numbers that we had in our



          13   original testimony by 6.5 --



          14        Q.   (BY MR. HISER)  These numbers have come down



          15   by 6.5 percent from what was presented in your original



          16   testimony; is that correct?



          17        A.   That's correct.  That is correct.



          18             So the numbers here, as you can see, the tons



          19   per year reduced are quite different between ERG



          20   estimates and the Permian -- and the NMOGA estimates.



          21        Q.   So, Mr. Smitherman, can you explain why in the



          22   previous times that we were talking about this we didn't



          23   have a differentiation between basins, and now suddenly



          24   when we get to gathering and boosting there is a



          25   differentiation?
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           1        A.   Thank you.  That's an excellent question.



           2             The reason is we have data from the San Juan



           3   Basin -- from the San Juan Basin Greenhouse Gas



           4   Reporting Program, and we have specific data from the



           5   Permian Basin from that same source.  ERG only has the



           6   CTG information which does not differentiate between



           7   those two basins.



           8             So again showing you the numbers, San Juan



           9   Basin 82 percent lower, Permian sites 55.6 percent



          10   lower.  Again another sample calculation for your



          11   edification.



          12             Once again a specific comment, NMOGA fails to



          13   note the findings of the study that, quote, unquote, the



          14   study indicates that study emission factors either agree



          15   with or are larger than current Greenhouse Gas Reporting



          16   Program emission factors for the Western US, unquote.



          17   The NMED analysis also does not take into account the



          18   estimated leak rates in standard cubic feet per hour



          19   including the presence of large emitters relative to



          20   those that were the basis of the 2016 CTG estimates.



          21        Q.   Mr. Smitherman, let me stop you there.



          22             In the second sentence you said the NMED



          23   analysis.



          24             Did you mean the NMOGA analysis?



          25        A.   Excuse me.  I misspoke.  The NMOGA analysis.
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           1   This is a comment from NMED, commenting on NMOGA's



           2   analysis.  Thank you.



           3             Our response is the NMOGA used the emission



           4   factors -- you'll see them in Table 4 of our



           5   Exhibit 28 -- developed by the study authors to



           6   calculate potential equipment leak emissions and the



           7   frequency dependent reduction percentages used by



           8   ERG/NMED in our analysis.  Since NMOGA used emissions



           9   factors developed from the study, that's from the



          10   Colorado State University/DOE study, measurements and



          11   these emission factors incorporate the study



          12   measurements, including large emitters, the division's



          13   comments are simply not correct.



          14             Again a specific criticism, NMOGA does not



          15   provide any details regarding how the results of the



          16   second paper -- that's the Colorado State/DOE study --



          17   were used to adjust the VOC reduction estimates from



          18   those in the 2016 CTG to those in NMOGA's testimony or



          19   how they were used to adjust the cost per ton of VOC



          20   reduced.



          21             NMOGA did supply the Colorado State



          22   University/DOE study, part of our NMOGA Exhibits 28 and



          23   7, and we responded to those materials -- excuse me --



          24   NMED responded to those materials, and clearly they had



          25   access.
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           1             Some of the details of how NMOGA used the



           2   Colorado State University/Department of Energy study to



           3   construct a more current model plant for gathering and



           4   boosting facilities and then to calculate potential



           5   emissions, frequency dependent reductions and costs per



           6   ton of reductions.



           7             One, NMOGA used the major equipment per



           8   gathering and boosting station that you'll find in Table



           9   6, NMOGA Exhibit 28, to establish the count of major



          10   equipment types per station.



          11             Two, NMOGA used the component counts per piece



          12   of major equipment -- those are Tables S3 through 30



          13   through S3 -- excuse me -- S3-30 through S3-35 in the



          14   Colorado State/Department of Energy gathering and



          15   boosting station study supplemental information, Volume



          16   3, which you find in our NMOGA Exhibit 7 -- multiplied



          17   by the count of major equipment to calculate the number



          18   of components per station.



          19             Continuing, that same comment, NMOGA then



          20   multiplied the components count by the study-derived



          21   emission factors, which you'll find in Table 4 in



          22   NMOGA's Exhibit 28, to calculate the standard cubic feet



          23   of emissions per model study.



          24             Then NMOGA divided the emissions by 1,000 to



          25   convert them to Mcf, and then multiplied the results by
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           1   the pound of VOCs per Mcf, as I did -- as I explained



           2   earlier, you basically take whole gas and reduce it to



           3   the amount of VOCs specifically in the San Juan Basin



           4   and the Permian basins respectively, to arrive at the



           5   mass of emissions -- VOC emissions per station.



           6             Note that the result is based on actual New



           7   Mexico data and is certainly more representative than



           8   the outdated and nonrepresentative information used by



           9   ERG.



          10             The mass of emissions per station, which



          11   represents potential equipment leak emissions, was then



          12   multiplied by the same reduction factors that ERG used



          13   for the different LDAR survey frequencies to calculate



          14   the reductions per station.  And as I've already



          15   mentioned, 40 percent, 60 percent and 80 percent



          16   reductions, depending on the frequency.



          17             We did create a 90 percent reduction monthly



          18   surveys.  It's a little wonky.  I won't go through the



          19   details of that.



          20             NMOGA then used the ERG and the NMED costs for



          21   a different leak survey -- excuse me -- for the



          22   different leak survey frequencies to calculate the per



          23   ton cost of reductions.



          24             A different criticism or comment from NMED,



          25   given the uncertainty regarding the costs used by ERG
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           1   and NMED in their analysis of the rule impacts, NMOGA



           2   does not think considering the minimally lower costs



           3   associated with less components and less leaks is



           4   particularly relevant to the cost per ton of reduction.



           5             Our response, as the division knows, major



           6   parts of the cost per survey are buying the camera and



           7   support equipment, training personnel, traveling to and



           8   from the sites -- excuse me -- especially remote sites



           9   in New Mexico, firing up and checking the equipment,



          10   conducting the survey itself, documenting the survey



          11   results in a database, creating work orders for repairs,



          12   obtaining parts, planning for personnel for repairs,



          13   traveling to and from sites for repairs, making the



          14   repairs, and documenting the repairs in a database.



          15   There's lots and lots of steps that are associated with



          16   that.



          17             So only part of the costs per survey that vary



          18   with the number of components per site in the -- is in



          19   the survey time, and cost per survey is not particularly



          20   sensitive to the difference in survey time given the



          21   other cost drivers and the fact that gathering and



          22   boosting station is still complex and takes about the



          23   same time to survey.



          24             The only parts of the cost per survey that



          25   vary with the number of leaks are obtaining the parts
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           1   for repair and making the actual repairs.  Although



           2   fewer leaks will require fewer repairs, the cost



           3   differential is not that great.  Also, as the division



           4   knows, as the frequency of survey increases, the number



           5   of leaks per survey goes down, and the proportion of the



           6   survey cost attributable to repairs also decreases to a



           7   point that the differential costs for fixing one leak



           8   versus three is really not that relevant.



           9        Q.   And so as part of the comment here, John,



          10   really by the time you get to a gathering and boosting



          11   station, they are much more complex than a typical well



          12   site would be, so there's more components, and you're



          13   going to have to spend a certain amount of time at that



          14   facility sort of regardless?



          15        A.   Exactly.  And the cost driver really is the



          16   survey itself.  The repairs are a small part of the cost



          17   that is included in our cost estimate, but it's mostly



          18   the cost of the survey.



          19             So when you take those costs and you apply



          20   them to the VOC reductions, you get this table here.



          21   Again we had a small change, 6.5 percent change in the



          22   numbers that cascade to these, as well.  So these are



          23   the corrected numbers.  And again you have San Juan base



          24   numbers and Permian Basin base numbers relative to the



          25   one single number set for New Mexico from the CTG.
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           1             Once again I show you that the San Juan



           2   sites -- excuse me -- San Juan Basin sites are



           3   460 percent higher, Permian Basin sites 125 percent



           4   higher.  So the ERG's ton -- dollar per ton estimates



           5   understate the New Mexico actuals.  And again once more



           6   a sample calculation.



           7        Q.   So, John, maybe you could go back for a second



           8   to your prior slide.



           9             Does this slide sort of show for you one of



          10   New Mexico -- NMOGA's concerns about moving to the



          11   monthly frequency compared to the other frequencies that



          12   are under discussion?



          13        A.   It does.  As you can see, the costs per ton as



          14   frequency goes up do go up, but it's a big difference



          15   going from quarterly to monthly.  And that happens for



          16   whatever reason that you're changing that frequency from



          17   semiannual or quarterly to monthly.  The fact that



          18   you're going from quarterly four times a year to monthly



          19   12 times a year is a big, big jump, and it causes the



          20   cost per ton to go up markedly.



          21        Q.   Okay.  Thank you, John.



          22             Please continue.



          23        A.   So as I said in my opening, there's lots of



          24   numbers here that talk about the actual costs per ton



          25   for performing LDAR.  We've gone through a lot of those
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           1   so far.  The main -- the most germane calculation is



           2   looking at what's the incremental benefit and what's the



           3   incremental cost to go from one frequency to another.



           4             As I said at the outset, NMOGA supports LDAR,



           5   but at frequencies that are reasonable.  Additional LDAR



           6   survey costs are basically scaleable.  I just mentioned



           7   that, that most of the costs are basically conducting



           8   the survey itself.  So it's not the repair costs that



           9   are -- that are driving the total costs.  It's simply



          10   performing the surveys.



          11             More frequent LDAR surveys also result in



          12   lower per survey emission reduction.  That's that



          13   diminishing returns I mentioned before.  You combine



          14   those two concepts, and incremental dollar per ton moves



          15   to unreasonable levels.



          16             Here's a comparison of the proposals now.



          17   NMOGA is recommending that for well sites annual LDAR



          18   for every site that has a PTE less than 10 tons per



          19   year, semiannual equal to 10, less than 25 tons per



          20   year, and quarterly for any sites equal to 25 tons per



          21   year or more.  NMED has now come back to less than two



          22   tons a year for annual, between two and less than five



          23   for semiannual, and greater than five -- five or



          24   greater, I should say, to be quarterly.



          25             So how do you -- how do you do an incremental
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           1   analysis?



           2             More frequent LDAR surveys cost more money, as



           3   I said, mostly scaleable, slightly less than scaleable



           4   due to fewer leaks discovered in repair.  Emission



           5   reductions are a little lower with more frequent LDARs.



           6   So higher costs for lower emissions reduction yields a



           7   cost-to-benefit ratio that's higher, some of them very



           8   high.



           9             Let's take a look on well sites.  This is



          10   using the ERG costs and the NMOGA well plant -- pardon



          11   me -- model plant for well sites emissions reductions.



          12   Cost per ton, we go from annual to semiannual on well



          13   sites -- natural gas well sites, low GOR well sites and



          14   high GOR well sites, are from $3,900 to $21,000 per ton.



          15   If you go from annual to quarterly in those same well



          16   sites, $5,900 to $31,000.  And when you look at



          17   semiannual to quarterly, you go from almost $8,000 to



          18   over $42,000 per ton.  And that's on well sites.



          19             When you go to gathering and boosting



          20   stations, gas plants and transmission compressor



          21   stations, our recommendation is that anything with under



          22   25 tons per year is semiannually and anything equal to



          23   or greater than 25 tons per year is quarterly.  NMED has



          24   started off at less than 25 tons per year quarterly and



          25   as for monthly an LDAR on anything -- any of these sites
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           1   that is 25 tons per year or more.  That results in some



           2   very, very large incremental costs.



           3             When you go from semiannual to quarterly, our



           4   costs indicate that the incremental cost per ton in the



           5   San Juan Basin is $34,000 per ton.  When you go to



           6   quarterly -- excuse me.  When you go from quarterly to



           7   monthly, look at what the numbers do.  $300,000 per ton



           8   incrementally to go from quarterly to monthly.



           9             That's what happens when you basically, in one



          10   sense, don't look at the incremental costs that we're



          11   asking the industry to -- to bear, to perform more



          12   frequent LDARs.



          13             One more comment that NMED had expressed, they



          14   expressed concern that tying LDAR requirements to the



          15   NSPS programs may be inadequate because the federal



          16   requirements can be changed or rescinded.  And NMOGA



          17   suggests that NMED adopt the federal requirements of a



          18   certain date to freeze the requirements as desired.



          19             And that's the end of my summary.



          20             MR. HISER:  And then so we do have a couple of



          21   slides for a proffer at the end, Madam Hearing Officer.



          22             These go to occupied area.  On this slide



          23   Mr. Smitherman would have testified that the Oxy/EDF



          24   proposal would increase the number of frequencies and



          25   that would -- is not necessary because large emitters
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           1   are covered by AVOs and some of the other inspections,



           2   and it also increases the cost.  And that would be



           3   NMOGA's proffer on this slide.



           4             The next slide, which is slide, I believe, 53,



           5   here he would have repeated the general concern is that



           6   the cost to -- is the surveys and this can cause a large



           7   incremental cost increase.  Even a representative would



           8   have ranged from in the range of 18,000 to 68 -- 69,000,



           9   if he had testified on this.  And that would be NMOGA's



          10   proffer on this slide.



          11             And then on this slide he would have presented



          12   those same costs basically in a tabular form just to



          13   show them as they relate to the differences between well



          14   sites which have a lower cost versus certain types of



          15   oil and gas sites -- or oil sites that have a much



          16   higher cost than the potentially nearly $99,000 cost.



          17   That would have been his proffer on this slide.



          18             On this slide he would have done the same



          19   thing with this case showing going from semiannual to



          20   monthly, showing the incremental VOC reductions, and



          21   then showing that the costs range from 28,000 to about



          22   150,000.  And that would have been his proffer -- or his



          23   testimony on this slide.



          24             I think there's one more.



          25             And the last one, he would have gone from
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           1   quarterly to monthly, once again discussing the well



           2   sites and the two different types of oil sites.  They're



           3   showing the incremental VOC reductions and then



           4   calculating what that would be in incremental ranging



           5   from 68,000 to greater than 350,000.  And that would



           6   have been his testimony on that.



           7             And that completes NMOGA's proffer on



           8   Mr. Smitherman's slides here.



           9             In addition, we had offered two spreadsheets,



          10   and those spreadsheets basically contain the underlying



          11   data that were used to calculate the numbers that were



          12   presented in these tables.  And we put them together



          13   just so that it was easier for the Board should they be



          14   admitted to understand the calculations.



          15             And that will complete NMOGA's proffer for



          16   that.  One of those would be on the well sites, and then



          17   the second one would be on the gathering and boosting



          18   sites.  So one, wells, second, gathering and boosting,



          19   because they have different data sources.



          20             HEARING OFFICER ORTH:  Thank you very much,



          21   Mr. --



          22             MR. HISER:  That's my proffer.



          23             HEARING OFFICER ORTH:  All right.  Thank you,



          24   Mr. Hiser.



          25             Are we ready then to go to questioning for
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           1   Mr. Smitherman?



           2             And could we take just a very short break



           3   before we do that?



           4             MR. HISER:  Yes.  That would be fine, Madam



           5   Hearing Officer.



           6             HEARING OFFICER ORTH:  All right.  Let's just



           7   take nine minutes, come back at 6:10.  Thank you.



           8             (Proceedings in recess from 6:01 p.m. to



           9             6:10 p.m.)



          10             HEARING OFFICER ORTH:  Let's come back from



          11   the break, please.



          12             Let's see.  Let's get Mr. Smitherman back on



          13   the screen.



          14             I see Mr. Hiser.



          15             MR. HISER:  I believe we've completed what



          16   Mr. Smitherman wanted to say at least at this point in



          17   time, and so I would turn him over to the other parties



          18   for their questions.



          19             HEARING OFFICER ORTH:  Yes.  Thank you.



          20             Mr. Smitherman?



          21             MR. HISER:  He's back.



          22             HEARING OFFICER ORTH:  All right.  Thank you



          23   very much.



          24             Let's see.  I see Ms. Fox on the screen.



          25
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           1                       CROSS-EXAMINATION



           2   BY MS. FOX:



           3        Q.   Good evening, Mr. Smitherman.



           4        A.   Good evening.



           5        Q.   I just have a question, and that is who and



           6   which company developed the data that you referred to in



           7   your presentation on the plant models, the estimated



           8   emissions reductions and the estimated costs?



           9        A.   Okay.  There's a lot of information.  Some of



          10   that was -- all of it was done under my supervision and



          11   my request.  Some of it was done by the Earth Science --



          12   Earth System Sciences.  Some was done collaboratively



          13   with me.  And some --



          14        Q.   With who?



          15        A.   With me.  Some was collaborative with me.



          16             And some of it I did myself.



          17        Q.   And I'm not going to belabor this, but



          18   generally speaking, who generated the model plant



          19   information?



          20        A.   That was Mr. Reid Smith of Earth System



          21   Sciences -- or Science Systems, I think.



          22        Q.   And what about the estimated emissions



          23   reductions?



          24        A.   We collaborated on those.



          25        Q.   Who?
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           1        A.   I'm sorry.  I collaborated with Mr. Reid Smith



           2   on those.



           3        Q.   Anybody else?



           4        A.   Not that I know of.



           5        Q.   And what about the estimated costs?



           6        A.   Well, those came from the CTG.  So in essence,



           7   it came right out of ERG's data.



           8        Q.   You didn't generate any of those numbers for



           9   your estimated costs?



          10        A.   Well, as I said, the estimated costs came from



          11   the CTG, information which ERG used.  The tables that I



          12   showed in my slides I generated.



          13             MS. FOX:  That's what I wanted to know.



          14             Thank you so much.



          15             That's all I have.



          16             HEARING OFFICER ORTH:  Thank you.  Thank you,



          17   Ms. Fox.



          18             Is there another party who would like to ask



          19   questions of Mr. Smitherman?



          20             No.  I don't see anyone else turning on their



          21   camera.



          22             I'll turn now to the Board for their



          23   questions.



          24             While I'm doing that, if you're on the



          25   platform as an attendee and would have a question,
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           1   please reach out in the chat.



           2                          EXAMINATION



           3   BY THE BOARD:



           4             HEARING OFFICER ORTH:  Madam Chair, do you



           5   have questions of Mr. Smitherman?



           6             CHAIR SUINA:  No, I don't.  Thank you.



           7             HEARING OFFICER ORTH:  Thank you.



           8             Vice-Chair Trujillo Davis.



           9             VICE-CHAIR TRUJILLO DAVIS:  Yes.  I've got a



          10   couple of questions to clarify and make sure I



          11   understood the data that you were presenting at the



          12   beginning of your testimony.



          13             But first, can you kind of explain or define



          14   for me a model plant?



          15             MR. SMITHERMAN:  Excellent question.  It took



          16   me a while to figure out what that was.



          17             It's an average facility.  You've got a well



          18   site -- and again here I'm using the well site just as



          19   we are defining that term in Part 50.  So it's a well



          20   site would be all of the other equipment that would



          21   normally be associated with that, separators, heater



          22   treaters, all those things.  It's an average well site.



          23             In essence, you take all of the different well



          24   sites that are out there, how many separators are on a



          25   typical site, you take the total number, divide by the
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           1   sites, and you've got maybe 3.2 separators, you've got



           2   maybe .5 compressors.  That's what you end up with, is



           3   an average number of component -- of equipment types per



           4   site.



           5             Same thing for the gathering and boosting



           6   stations.  You create an average gathering and boosting



           7   station.



           8             VICE-CHAIR TRUJILLO DAVIS:  Okay.  That is



           9   super helpful.



          10             And then that model plant is what was -- is



          11   the basis for Section 116; is that correct?



          12             MR. SMITHERMAN:  What you do -- use the model



          13   plant for is you take that model plant, which, in



          14   essence, you end up with the total number of components



          15   that could leak at the average site, you multiply that



          16   times the leak rate for each one of those component



          17   types, and you add all that up, and you get the average



          18   leak rate of gas out of the average site.



          19             And then, of course, you convert that to VOCs,



          20   because all gas is not VOC, and that ends up with the



          21   average emissions of VOC for the average site.



          22             VICE-CHAIR TRUJILLO DAVIS:  Okay.  So your



          23   contention was that NMED used data from 1996 and NMOGA



          24   was using data from 2019.



          25             MR. SMITHERMAN:  That's correct.  And specific
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           1   data from 2019 specific to San Juan Basin and specific



           2   to the Permian Basin, and not only was the data that



           3   he -- that the Department used was 1996 base survey, it



           4   was not necessarily New Mexico base survey.



           5             And think about this, too.  You know, times



           6   have changed.  We recognize that these components can



           7   leak.  So wouldn't you think that engineers would start



           8   trying to reduce the number of components that could



           9   leak in their facility designs?  And that's, why when



          10   you look at the recent data, you see that those



          11   component counts are down, and therefore the leak



          12   potential is down.  It just makes sense.



          13             VICE-CHAIR TRUJILLO DAVIS:  Well, yes.



          14   Actually, that's what struck me about your testimony.



          15   The -- just the difference in facilities that were built



          16   in 1996 versus a facility even built in 2015 is



          17   drastically different.  The -- I remember back in 2012,



          18   when we were going through the initial stages of the



          19   greenhouse gas reporting, and there was a lot of work



          20   being done on valves, and I actually made a joke at the



          21   time that I should invest in valves, and I really should



          22   have.



          23             But I'm curious, if any of that -- if the 2019



          24   data was -- any of that was based on those greenhouse



          25   gas reports that I know were due annually, and each
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           1   company makes that report to the EPA.



           2             MR. SMITHERMAN:  Our model plant was



           3   specifically based on greenhouse gas reporting data.  So



           4   we used data for -- specifically for the San Juan Basin



           5   greenhouse gas report and the -- specifically for the



           6   Permian Basin greenhouse gas report.  So we used actual



           7   data from those basins and assumed -- I got to admit we



           8   assumed -- that the data -- the average across the



           9   entire San Juan would not be any different than Colorado



          10   versus New Mexico.



          11             So we basically used San Juan as a



          12   representative of the gas wells in Northwest New Mexico.



          13   Then we used the data in the Permian Basin, Texas and



          14   New Mexico, as a representative of the oil wells in New



          15   Mexico.



          16             VICE-CHAIR TRUJILLO DAVIS:  Okay.



          17             And I think my last question kind of just



          18   continues to kind of speak to that, but, you know, the



          19   oil fields are very different, the San Juan versus the



          20   Permian, and I'm one -- and they go up and down, too.



          21   They have sunny days and cloudier times.



          22             So I'm wondering, in 1996 or the mid-'90s, did



          23   you -- was the state seeing that level of activity that



          24   we are seeing today?  And again I realize that those two



          25   basins are probably experiencing different things.  So
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           1   I'm just kind of wondering as far as activity level, you



           2   know, are we comparing apples to apples in this



           3   situation.



           4             MR. SMITHERMAN:  An excellent question.



           5             I -- I really can't necessarily give you



           6   personal experience in the northwest, but I can give you



           7   very good personal experience in the southeast part of



           8   the state.



           9             In the '90s started seeing quite a bit of



          10   activity in more conventional drilling.  It was just the



          11   time that we started putting our toe in the water for



          12   horizontal drilling in the Permian Basin.  So actually



          13   activity was moderate in the '90s, not nearly what it is



          14   today, and the character has changed dramatically



          15   between 1996 and 2019.



          16             VICE-CHAIR TRUJILLO DAVIS:  And so in the --



          17   in the '90s you did the industry and -- I don't know the



          18   '90s, I have to say, too well, but -- so I'm curious, in



          19   the '90s were most of those wells that were being



          20   drilled single well facilities, where there's one



          21   facility -- or one well per facility?



          22             MR. SMITHERMAN:  The data indicates -- and



          23   there's quite a long bit of discussion within --



          24   associated with the EPA on putting these model plants



          25   together, in figuring out how many wells per site that
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           1   they're going to assume.  You might have noticed that in



           2   our work and in ERG's work we used two wells per site.



           3   That's probably not far off back in the early -- in the



           4   early or mid-'90s.  I know that our company tended to



           5   have more than two per site, some places a little less



           6   than that.



           7             But it was a time when that was not terribly



           8   unusual, to have a small number of wells per battery.



           9   That is changing, and I think as we watch over time



          10   we're going to see the number of wells per site go up.



          11             And that is a very good thing.  It's a good



          12   thing for a lot of reasons.  And one of the reasons is



          13   it's going to -- you're going to see a drop in the



          14   number of components per well, because as you put more



          15   wells on a site, they're more efficient, and therefore



          16   they have fewer components per well that they're



          17   serving.  So that's a good thing.



          18             They're also smaller in footprint.  Each



          19   individual site might be bigger, but you're using one



          20   site where you might have used multiple sites in the



          21   past.  That's good for the -- for the surface of the



          22   earth, also.



          23             VICE-CHAIR TRUJILLO DAVIS:  Okay.  Thank you.



          24   You answered my follow-up question with that.  So thank



          25   you.

�



                                                                    2702





           1             And I appreciate your time.



           2             MR. SMITHERMAN:  Thank you, ma'am.



           3             HEARING OFFICER ORTH:  Thank you.



           4             Member Bitzer?



           5             MEMBER BITZER:  Yeah.



           6             Real quick, one of the slides was done



           7   about -- early on was done about the things that we're



           8   not regulating, the nonhydrocarbon.



           9             One of the nonhydrocarbons that was listed was



          10   H2S, and I'm assuming that's hydrogen sulfide; is that



          11   correct?



          12             MR. SMITHERMAN:  That's correct.



          13             MEMBER BITZER:  I know it stinks.



          14             Isn't it also toxic?



          15             MR. SMITHERMAN:  It is toxic.  And when I say



          16   not regulated, I don't mean not regulated.  I mean it's



          17   not a part of this particular rule, because it's not an



          18   ozone precursor.



          19             MEMBER BITZER:  Right.



          20             MR. SMITHERMAN:  It's highly regulated.



          21             MEMBER BITZER:  Yeah.  It's highly toxic.



          22             (Simultaneous discussion.)



          23             MR. SMITHERMAN:  Exactly.



          24             MEMBER BITZER:  Okay.



          25             And then you've finally -- yeah.  I was going
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           1   to ask about the many wells.  You talk about many wells



           2   on the same -- essentially the same pad.  I thought the



           3   directional drilling or the -- or the -- what did you



           4   call it -- horizontal drilling was all the same hole,



           5   basically, and then you just turned directions once you



           6   went -- once you went down.



           7             Are you drilling multiple holes in the same --



           8   off the same pad?  Is that what you're telling me?



           9             MR. SMITHERMAN:  We are.  There -- there are



          10   technologies where you can drill multiple laterals from



          11   a same -- same wellbore.  Not many operators have



          12   adopted that yet.  So most of the time you'll see an



          13   individual wellbore for an individual horizontal



          14   lateral.  These wells are close together.  They



          15   literally can be 10 or 15 feet apart from each other.



          16   So you can put a lot of wells on a pad.



          17             MEMBER BITZER:  Fair enough.



          18             That's all I had, Madam Hearing Officer.



          19   Thank you.



          20             HEARING OFFICER ORTH:  All right.  Thank you.



          21             Member Garcia?



          22             MEMBER GARCIA:  Yes.  I just had a clarifying



          23   question, please.



          24             You said that the gains between going --



          25   inspecting quarterly versus monthly were diminishing
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           1   returns, and I think I understand intuitively what



           2   you're meaning by that, but I'm also looking at it in



           3   terms of over time.



           4             Wouldn't you have older equipment and still be



           5   able to catch more leaks and problems in the equipment?



           6   Now, I understand your point that yes, you catch more,



           7   but it becomes so much more expensive for the tons of



           8   emissions reduced than it's not worth.  But there still



           9   is an opportunity to catch more leaks if you increase



          10   the frequency, right?



          11             And then some of the leaks, if you have older



          12   equipment, they could -- they could be larger or smaller



          13   depending on the year or the time that you do it.



          14   It's -- you can't predict that, correct?



          15             MR. SMITHERMAN:  You cannot predict it.  The



          16   data seems to indicate -- in fact, the data has



          17   consistently indicated that under any LDAR frequency



          18   once you put the LDAR program in place the number of



          19   leaks found in each successive survey goes down.



          20             In essence, what you're doing is you're



          21   finding those weak points in the system that are about



          22   to break, and -- or that have broken, and you repair



          23   them and replace them.  And in essence, you're -- you're



          24   taking the weak links out.  And you couple that with two



          25   other things.  You couple that with now weekly AVOs,
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           1   which the OCD is requiring, documented AVOs.



           2             Now, we've heard testimony that AVOs are not



           3   as effective as LDAR, and I'll agree with that.  But



           4   it's not nothing.  In fact, I was on a site about two



           5   months ago, and even these 63-year-old ears could hear



           6   malfunctioning controller.  So you can find substantial



           7   numbers of leaks through audio, visual and olfactory



           8   surveys.  So that's the second kind of component of a



           9   three-legged stool.



          10             And the other is maintenance, and making sure



          11   that we're operating and maintaining our equipment, and



          12   documenting that as we're going to be required to do so



          13   is the third leg.  And all of those together are going



          14   to drive down the leaks and drive down emissions.



          15             Quite frankly, it drives up the costs per ton



          16   of LDAR, because you've been successful.  In fact,



          17   that's why many operators are asking for an alternative



          18   plan, because they're going to eventually find ways to



          19   use new technologies, to screen and find places that



          20   they need to do LDAR, and be able to optimize those



          21   costs and reduce emissions further at a lower cost.



          22             MEMBER GARCIA:  Thank you very much.  I



          23   appreciate that.



          24             That's all.



          25             MR. SMITHERMAN:  Thank you, ma'am.
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           1             HEARING OFFICER ORTH:  Thank you.



           2             Member Honker?



           3             MEMBER HONKER:  Yeah.  Just a couple of



           4   questions, Mr. Smitherman.



           5             I was looking through your presentation, and I



           6   see a lot of, you know, costs per ton of reduction, but



           7   I didn't see the absolute costs for your model plant of,



           8   you know, annual cap -- costs of doing LDAR annually,



           9   semiannual, quarterly.



          10             Are those in there somewhere?



          11             MR. SMITHERMAN:  Not in my slides.  I can tell



          12   you what we used.  It was the same thing that -- from



          13   the CTG.  We used $1,370 per site for annual LDAR, and



          14   that is corrected to 2019 dollars.  We used $2,375 for



          15   semiannual on well sites.  And we used $4,385 for



          16   quarterly, again for well sites.  I didn't write down my



          17   gathering and boosting cost.  I do have the annual



          18   number, which was 8,082, but I got distracted and didn't



          19   finish my table.



          20             MEMBER HONKER:  Okay.  So some of these costs



          21   per ton are really over multiple periods of doing LDAR,



          22   are they not?  Or multiple years in some cases?  You



          23   know --



          24             MR. SMITHERMAN:  Actually, it's all -- I'm



          25   sorry.  Go ahead.
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           1             MEMBER HONKER:  To get to the numbers like in



           2   your slide 50, you must be adding costs through several



           3   years, maybe -- maybe under your calculations that's



           4   what it takes to get a ton of pollutant reduction.



           5             MR. SMITHERMAN:  Each of my numbers is on an



           6   annual basis.  So it's the annual cost for LDAR.  If you



           7   did LDAR quarterly, it's all four of those LDAR survey



           8   costs combined for the year, and it's the tons of



           9   emissions for just that year.



          10             MEMBER HONKER:  Okay.



          11             MR. SMITHERMAN:  All on an annual basis.



          12             MEMBER HONKER:  But, I guess, picking up on



          13   what Member Garcia was asking about, wouldn't most of



          14   your reductions come during the first few cycles of



          15   doing LDAR?



          16             MR. SMITHERMAN:  They do.  We do see a



          17   diminishing return on repeated LDAR surveys.  The -- the



          18   emission factor -- emission reduction factors from EPA



          19   are the emission factors that everyone in this hearing



          20   had used, and they're static.



          21             MEMBER HONKER:  Okay.



          22             All right.  Thanks a lot.  That's all I have.



          23             MR. SMITHERMAN:  Thank you, sir.



          24             HEARING OFFICER ORTH:  Thank you.



          25             Mr. Hiser, does any of that prompt redirect?
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           1             MR. HISER:  I do have a question for



           2   Mr. Smitherman, which is not completely redirect, but I



           3   think if Madam Hearing Officer will indulge me, she'll



           4   understand why I want to ask that question.



           5                  FURTHER DIRECT EXAMINATION



           6   BY MR. HISER:



           7        Q.   So, Mr. Smitherman, you've heard a number of



           8   pieces of testimony throughout this hearing about



           9   concerns of fence-line communities related to the oil



          10   and gas industry, have you not?



          11        A.   I have, sir.



          12        Q.   Does NMOGA have anything it wants to say about



          13   what it would like to do to address some of those



          14   concerns?



          15        A.   Certainly.  And really from a personal



          16   standpoint, I understand that.  I -- actually my own



          17   home is within just a little over a half a mile from 21



          18   gas wells and two gas compressors, and within a mile I



          19   actually have 26 wells and three compressors.  So it



          20   does hit a little closer to home.  And we recognize and



          21   sympathize with the concerns that others have expressed



          22   about this, and we would like to offer a possible



          23   solution.



          24             What we'd like to offer is right now some of



          25   these wells that could be near occupied areas are not
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           1   required to have weekly LDAR under OCD's rules or under



           2   these rules.



           3        Q.   You mean weekly AVO?



           4        A.   Excuse me.  Thank you very much for that.



           5   That would be really expensive.



           6             Weekly AVOs.  And we would suggest that all of



           7   these sites that are occupied within whatever footage



           8   that NMED finds is appropriate have weekly A -- weekly



           9   AVOs and that LDAR for those sites be quarterly.  That



          10   seems to strike a balance between the really, really, as



          11   I've discussed, really high cost to do LDAR on a monthly



          12   basis, and it -- but it also makes sure that we have



          13   documented AVOs on a weekly basis on those sites.



          14        Q.   Thank you, Mr. Smitherman.



          15             And so, Madam Hearing Officer, I thought that



          16   sort of recent development would be of interest to the



          17   Board Members.  And of course, if there are questions



          18   from the parties, happy to have that happen, as well.



          19             HEARING OFFICER ORTH:  All right.  Let me



          20   check.



          21             Would any party like to turn on their camera



          22   and have a question about Mr. Smitherman's last



          23   statement there?



          24             I'm not seeing anyone, Mr. Hiser.



          25             Would any Board member have a question of
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           1   Mr. Smitherman's last statement?  Just wave your hand.



           2                      FURTHER EXAMINATION



           3   BY THE BOARD:



           4             HEARING OFFICER ORTH:  Oh, Member Garcia.



           5             MEMBER GARCIA:  Yes.  Just to understand,



           6   would you be proposing language and -- in a



           7   particular -- I know this is -- we're talking about 116,



           8   but would you be proposing language to fine-tune exactly



           9   what you're saying?



          10             MR. SMITHERMAN:  We'd be happy to do so.



          11             HEARING OFFICER ORTH:  Madam Chair.



          12             CHAIR SUINA:  Thank you for that follow-up



          13   question, Member Garcia.



          14             And just to follow up on that, just in terms



          15   of process, I was just wondering how -- not to open up



          16   another can of worms, but just so I can get my head



          17   around this -- maybe this is a question for our Hearing



          18   Officer.



          19             Would we be able to have Mr. Smitherman back



          20   at some point after some of the other testimony that we



          21   hear on this particular item on 116, and in particular



          22   related to his testimony and some of the proffers?



          23             HEARING OFFICER ORTH:  So I was about to say,



          24   actually, we still have several witnesses to go on



          25   116 --
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           1             CHAIR SUINA:  Right.



           2             HEARING OFFICER ORTH:  -- and the Board can



           3   certainly request Mr. Smitherman make another



           4   appearance.  It will depend on his availability.  I



           5   understand he's not available tomorrow.



           6             But let me ask about future availability.



           7             MR. HISER:  Madam Hearing Officer --



           8             MR. SMITHERMAN:  I'm available Friday.



           9             MR. HISER:  Mr. Smitherman is available on



          10   Friday.  That's probably our most immediate need, would



          11   be that Friday.  He's got some availabilities



          12   sporadically thereafter, which we would purport to make



          13   him available at anybody's convenience.  But hopefully



          14   we can wrap this up on Friday.  I think that's still



          15   everybody's goal.



          16             HEARING OFFICER ORTH:  Yes.  Yes.  Firm --



          17   firm goal.



          18             All right.  So, Madam Chair, does that answer



          19   your question?



          20             CHAIR SUINA:  It does in terms of his



          21   availability, and I was just wondering if there would be



          22   language in the meantime proposed so that we could



          23   follow up with that to add on to Member Garcia's



          24   question and comments.



          25             HEARING OFFICER ORTH:  Let me ask Mr. Hiser.
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           1             MR. HISER:  Madam Hearing Officer -- sorry.



           2   I'm having video problems.



           3             Yes.  We will propose language along the lines



           4   you just heard from Mr. Smitherman on this issue, and



           5   we'll try to get that to the Board perhaps tomorrow



           6   morning, and I'm sure that we maybe have other



           7   discussions, as well.  But we will be getting language



           8   in.



           9             CHAIR SUINA:  Thank you.



          10             HEARING OFFICER ORTH:  Thank you.



          11             MR. HISER:  And then, Madam Hearing Officer, I



          12   wonder if the only other thing would be --



          13   Mr. Smitherman's testified to the -- obviously, the



          14   nonproffered stuff.  I think the tables are going to be



          15   easier for everybody to follow than trying to read it in



          16   the transcript.  I'm wondering if it would be



          17   appropriate to go ahead and mark this as a NMOGA



          18   Exhibit 58 without the proffered materials, and then to



          19   have those tables 58 -- or 59, 60 and 61.



          20             HEARING OFFICER ORTH:  Any objections from any



          21   other party?



          22             I'm going to mute you, Madam Chair.



          23             Any objections from any other party to that



          24   proposal?



          25             I think it might be easier to follow in the
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           1   transcript.



           2             Okay.  We'll do that, Mr. Hiser.  Thank you.



           3             MR. HISER:  Thank you, Madam Hearing Officer.



           4             (Exhibit NMOGA 58 admitted.)



           5             HEARING OFFICER ORTH:  And I see Mr. Rose on



           6   the screen.



           7             MR. ROSE:  Yes, Madam Hearing Officer.



           8             Before -- I don't want to throw rain on this



           9   parade, but as to Mr. Smitherman's last proposal, I just



          10   wanted to note that there may be folks who would want to



          11   opine on that proposal who may not be here because, at



          12   least in my estimation, it's beyond the scope of the



          13   notice that you gave.  And so -- both pro and con as to



          14   the proposal.



          15             And so I think entertaining a regulatory



          16   proposal at this late date may -- may prejudice some



          17   folks who aren't going to be -- who aren't here or



          18   aren't available to testify on that.  So just wanted to



          19   alert the Board that there may be an issue with respect



          20   to taking that up in the context of this particular



          21   hearing.  It may be the fodder for a future hearing, but



          22   from my perspective, I think you're going to have notice



          23   issues with respect to this area.



          24             HEARING OFFICER ORTH:  Thank you for that,



          25   Mr. Rose.
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           1             I would certainly want to keep notice issues



           2   in mind.  I'm sure that Ms. Soloria would also have --



           3   be keeping that in mind.  But thank you for that.



           4             Any other questions from the Board?



           5             All right.  Then thank you, Mr. Smitherman and



           6   Mr. Hiser.



           7             It is 6:40.  I'm not sure what else we can do



           8   that would fit in the next 20 minutes.



           9             Ms. Katz?



          10             Oh, I'm sorry.  I see Member Garcia waving.



          11             MEMBER GARCIA:  Just a quick question about



          12   the status of where we are.



          13             Are we looking like we're going to finish by



          14   Friday?  Are we doing okay?



          15             HEARING OFFICER ORTH:  We have a lot of



          16   topics, and I did want to mention that.  This is the



          17   paper I was looking for just now.



          18             We need to hear from Mr. Alexander before we



          19   can tie up Topic 117.  We need to hear from



          20   Mr. Alexander before we can tie up Topic 122.  We still



          21   have several witnesses on this topic, LDAR.  And then,



          22   of course, we also have topics, I believe, 123 and --



          23   sorry -- yeah, Sections 123 and 124.



          24             Right, Ms. Katz?



          25             MS. KATZ:  Yes.  And we -- there's also
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           1   another topic from -- the topic that's numbered 37,



           2   which is the proposed -- proposal for reduced emission



           3   completions from EDF, CAA, CPP and NAVA.



           4             So I would ask -- my ask would be that we try



           5   to push through and get finished with LDAR this evening.



           6   I -- that would be the only chance that we -- I think we



           7   would have to potentially wrap things up Friday, by the



           8   end of Friday.  So that would be what I would ask, and I



           9   am sure there's --



          10             MR. HISER:  NMOGA is --



          11             MS. KATZ:  -- going to be opinions on that.



          12             HEARING OFFICER ORTH:  Okay.



          13             MR. HISER:  NMOGA is supportive of that, as



          14   well, Madam Hearing Officer.



          15             HEARING OFFICER ORTH:  I'm sorry.  Repeat



          16   yourself, Mr. Hiser?



          17             MR. HISER:  I said NMOGA is supportive of



          18   trying to push through to the end of LDAR today if we



          19   can.



          20             HEARING OFFICER ORTH:  All right.



          21             Mr. Butzier?



          22             MR. BUTZIER:  GCA also supports that proposal.



          23   I think we should absolutely do everything we can to



          24   finish Friday.



          25             HEARING OFFICER ORTH:  Ms. Fox?
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           1             MS. FOX:  Thank you, Madam Hearing Officer.



           2             We can support staying later.  That's not a



           3   problem.  But our one LDAR witness, Ms. Lee Ann Hill,



           4   the only conflict she's had in the whole two weeks is



           5   tonight, right now.  And so she is not available right



           6   now, but she is available all day tomorrow.  So we could



           7   put -- if we get through everybody but Ms. Hill, we



           8   could put her on first thing tomorrow morning.



           9             HEARING OFFICER ORTH:  All right.



          10             Ms. Paranhos, we would go back to Tammy



          11   Thompson at this point.



          12             MS. PARANHOS:  Correct.  I am definitely



          13   supportive of continuing and getting through LDAR this



          14   evening.  I do need to see if she is available because I



          15   had indicated to her that we usually wrapped up with



          16   witness testimony by 6:00 p.m.  So let me try to get her



          17   now.



          18             HEARING OFFICER ORTH:  I see her on the



          19   platform.  There she is.



          20             MS. PARANHOS:  Oh, perfect.  That's amazing.



          21             HEARING OFFICER ORTH:  All right.  Let's go,



          22   then, to Dr. Thompson and see if we can get just a



          23   little bit further this evening.



          24             Cheryl, are you doing okay?



          25             THE REPORTER:  If you can give me a second to
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           1   turn a light on.  It's getting dark in here.



           2             HEARING OFFICER ORTH:  Go ahead.



           3             All right.  Thank you.



           4             Go ahead, Ms. Paranhos.



           5             MS. PARANHOS:  Terrific.



           6                        TAMMY THOMPSON



           7                 (Relating to Topic Order 27)



           8        having been first duly sworn or affirmed, was



           9        examined and testified as follows:



          10                      DIRECT EXAMINATION



          11   BY MS. PARANHOS:



          12             MS. PARANHOS:  And I believe that last time or



          13   perhaps (unintelligible and/or inaudible).  So



          14   Dr. Thompson's exhibits are EDF Exhibit A, which are our



          15   proposed red-line, GG, HH, II, JJ, TT, and that is her



          16   direct testimony, Exhibit TT.



          17        Q.   Dr. Thompson, do you have any revisions to



          18   your direct testimony that you filed with respect to



          19   Section 116?



          20        A.   I do not.



          21             And please let me know if -- if you all can



          22   hear me well enough.  I know I've had some audio issues



          23   in my office before.  So --



          24        Q.   We can hear you fine right now, at least I



          25   can.
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           1        A.   Okay.



           2        Q.   Could you please summarize for the Board the



           3   opinions in your testimony regarding EDF's alternative



           4   proximity proposal.



           5        A.   Sure.  I support EDF's proximity proposal



           6   based on -- or the -- I'm sorry -- the proposed



           7   proximity-based LDAR requirement that will reduce



           8   volatile organic compounds that contribute to



           9   ground-level ozone and reduce exposure to harmful



          10   pollutants for persons residing, working or playing



          11   within 1,000 feet of oil and gas facilities.



          12             In addition, increasing the frequency of well



          13   site inspections and quickly repairing any



          14   malfunctioning or leaking equipment, as proposed by EDF,



          15   will reduce the emissions of all VOCs from oil and gas



          16   operations in New Mexico.  This would also -- this



          17   resulting reduction in VOCs will help New Mexico reduce



          18   local formation of ozone and thus help New Mexico stay



          19   in attainment of the National Ambient Air Quality



          20   Standards for ozone.



          21             Ozone, as we know, is a criteria pollutant



          22   that EPA recognizes as dangerous to humans.



          23        Q.   Thank you, Dr. Thompson.



          24             And if you could please just elaborate a bit



          25   on the ozone benefits of EDF's proximity-based LDAR
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           1   proposal.



           2        A.   Right.  So again one of the clear benefits of



           3   EDF's proposal is that it will lead to these additional



           4   VOC reductions, and as we talked about before, VOCs are



           5   a key component to ground-level ozone.  So by reducing



           6   VOCs you will help reduce the local formation of ozone



           7   and help the state remain in compliance of the ozone



           8   NAAQS.



           9             So as my colleagues have stated earlier today,



          10   EDF estimates that requiring quarterly rather than



          11   annual or semiannual inspections at well sites with



          12   site-wide VOC emissions less than five tons per year



          13   will result in an additional 2,080 tons of VOC



          14   reductions annually.  And if you bump up the inspection



          15   frequency to monthly for all the well sites located



          16   within 1,000 feet of occupied areas that emit greater



          17   than five tons per year of VOCs, we will remove an



          18   additional 3,600 tons of VOCs from the atmosphere.



          19             So again VOCs, as I spoke about in my last



          20   testimony, are a key component to the formation of



          21   ground-level ozone.  We know that ground-level ozone, as



          22   one of the public testimonies stated earlier, is a



          23   dangerous air pollutant.  It's like a sunburn to your



          24   lungs.  I liked that.  But it is a very reactive species



          25   that reacts with your lung tissue and damages it.
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           1             Exposure to elevated concentrations of ozone



           2   lead to serious adverse health effects, including



           3   asthma, increased emergency room visits and premature



           4   death.  Impacts -- these impacts are particularly severe



           5   in sensitive populations like children and the elderly.



           6   And we know that ozone also causes direct harm to the



           7   environment.  It impedes plant growth and vitality, and



           8   we know it decreases crop yield.



           9             As we've heard and discussed, air quality in



          10   seven counties in New Mexico is dangerously close to



          11   being out of compliance with the federal health-based



          12   standards for ozone.  Much more must be done to protect



          13   healthy air and to protect against air quality



          14   degradation in New Mexico.



          15             These additional inspections at well sites,



          16   especially near occupied areas, can help the Department



          17   protect air quality.



          18        Q.   Thank you, Dr. Thompson.



          19             And could you explain to the Board what



          20   benzene is.



          21        A.   Benzene is a well established cause of cancer



          22   in humans.  It is recognized as an air toxic by the



          23   USEPA, and air toxics -- they're -- these compounds that



          24   are listed as air toxics are also referred to as



          25   hazardous air pollution -- air pollutants, or HAPs.  So
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           1   those terms can be used often interchangeably, and I



           2   just wanted to clarify that.  So air toxics and



           3   hazardous air pollutants recognized by USEPA, and



           4   benzene is one of them, and again it has been solidly



           5   linked to cancer in humans.



           6        Q.   Thank you.



           7             And do oil and gas sources emit benzene?



           8        A.   Yes.  Benzene is one of the VOCs that is



           9   emitted from oil and gas production, benzene along with



          10   other hazardous air pollutants, again HAPs.  And we have



          11   heard from our colleague that the measurement campaign



          12   done by the University of Wyoming in New Mexico found



          13   high levels of benzene in the emissions from New Mexico



          14   wells.



          15        Q.   Thank you.



          16             And is there a safe level of exposure to



          17   benzene?



          18        A.   No.  No.  The USEPA and the World Health



          19   Organization have made that declaration.  And WHO, World



          20   Health Organization, states that there is no safe level



          21   of exposure to these toxic compounds.



          22             To go into a little bit more detail, we --



          23   giving up.  I put my notes away.



          24             So the relationship between -- so what's



          25   called the dose-response curve, the relationship between
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           1   human health response and the dosage, what you're



           2   breathing in, so that is assumed to be linear, and it



           3   crosses the X axis at zero, meaning the only way to



           4   reduce your risk of health -- of negative health



           5   response to these components is to have zero exposure to



           6   them.



           7             So there's no -- there's no -- there's no



           8   level where we can say nothing is going to happen.



           9        Q.   Great.



          10             And, Dr. Thompson, could you describe some of



          11   the studies that have examined health impacts to people



          12   that live, work or play near oil and gas facilities?



          13        A.   Sure.  I will talk about a very comprehensive



          14   study that was done by the Colorado Department of Public



          15   Health and the Environment, CDPHE.  And so this study



          16   links air pollution emissions from oil and gas



          17   production operations to potential serious human health



          18   impacts in populations living at specific locations



          19   near -- or specific vicinity to well sites.



          20             And so this is a modeling study that used



          21   emissions that were measured from specific -- they were



          22   measured from specific processes.  So a team went out



          23   and measured basically plumes from four types of



          24   processes on well sites.  So they have emissions



          25   associated with drilling, fracking, flowback and
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           1   production.



           2             So we take these emissions estimates, and we



           3   use a model.  This one is called AERMOD.  It's



           4   recognized by the USEPA.  It's a dispersion model.  And



           5   we represent various -- well, actually many years of



           6   meteorological data that can -- that represent a lot of



           7   variability in wind speed and wind direction.  And they



           8   use what's called a Monte Carlo approach, where they



           9   measured the plumes from emission -- emissions plumes



          10   representing a number -- representing tens of thousands



          11   of different wind speeds, wind directions, emissions



          12   rates.



          13             So to take a step back, the purpose of this



          14   whole study was to understand the range of potential



          15   concentrations that people living and breathing near



          16   well sites might be exposed to for a short time, an



          17   hour, like an acute hourly exposure, to longer time, an



          18   annual to lifetime exposure.



          19             And they take into account different activity



          20   patterns, how much time you might spend outdoors, how



          21   much time you might spend actually in the vicinity.  And



          22   they looked at discrete -- well, they actually looked at



          23   a continuous range of points between like right at the



          24   well site to 2,000 feet.



          25             And this -- again this study used years worth
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           1   of data, wind speed and wind direction.  One of the --



           2   one of the challenges -- and this came up earlier, you



           3   know, how representative the meteorology and the



           4   understanding of how wind -- wind can impact what's



           5   downwind.



           6             So first off, there is -- there is always



           7   going to be shifts in wind that will move pollutants



           8   around.  So there's no -- there's no place that's going



           9   to be upwind and safe all the time.  Right?  And then



          10   there's low wind speeds where pollutants can kind of



          11   just sort of slowly disperse and settle, and it does



          12   create more of like a circle around the -- the site or



          13   the source.



          14             So they took into that account -- they took



          15   that into account, and they actually mapped out, you



          16   know, by wind speed and wind direction all of the data



          17   that they use.  And it was fairly representative.  So



          18   you got the full -- the full circle of direction, and



          19   you got a wide range of wind speeds to -- to show what



          20   these -- what the range of impacts would be.  Right?



          21             And so from that -- from that they looked at



          22   the minimum and the maximum, they looked at the average,



          23   so what you could expect.  And they compared that to



          24   again our best understanding of human health response.



          25             And again we talked about how there's no safe
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           1   level of exposure.  So how they do it is they use our --



           2   they use animal models and our understanding of health



           3   response to estimate a one in a million chance of



           4   getting cancer -- additional chance of getting cancer



           5   associated with a certain type of -- with a certain



           6   level of exposure.  And that's the limit that they set.



           7   Anything above that, they -- there is a red flag.



           8             And so that's how -- that's what this study



           9   was looking at, any increase over that one in a million



          10   chance of -- of getting cancer from this exposure.



          11             And so what they found -- so this -- again



          12   this study of Monte Carlo, tens of thousands of runs,



          13   they created these -- these surface maps of



          14   concentrations around well sites.



          15             And they used three different types -- they



          16   used three different sizes of well sites where they



          17   increased the emissions, representing three to 18



          18   particular well drilling sites on a well pad.  And



          19   they -- instead of representing the well sites as point



          20   sources, they smeared it across the -- like the one-acre



          21   plot with three well sites, instead of three point



          22   sources, it was an area source, which has the effect of



          23   underestimating what the max concentration would be.



          24             You can imagine a plume from a specific source



          25   transporting out verse -- which is how it is in real
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           1   life, versus that same emission smeared across a



           2   one-acre well -- well plot where it's artificially



           3   diluted ahead of time.  And so that -- that had the



           4   effect of actually underestimating what the potential



           5   concentration could be, probably by a little bit, but I



           6   saw there was testimony saying that that was



           7   overestimating, but it wasn't.  It was underestimating.



           8             So here are some of the things that they found



           9   with respect to benzene and other hazardous air



          10   pollutants.



          11             So benzene exposure from both production



          12   emissions alone, but then also from all activities



          13   combined, so that's the drilling, fracking, flowback and



          14   production, were associated with an increased lifetime



          15   risk, so again above one in a million, of leukemia for



          16   just an average individual at 500 feet.



          17             So again they looked at like minimum, like



          18   someone who wasn't exposed to the maximum



          19   concentrations, and maybe spent less time in that



          20   vicinity, versus the maximum.  And so they looked at



          21   just -- and then an average individual, so like the



          22   median, and that person had an increased risk of



          23   leukemia at 500 feet.



          24             They also looked and they found risks in



          25   population exposed to the highest concentration, so
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           1   again, you know, using the model and finding that



           2   location at the highest benzene concentration, only



           3   dropped to below the one in a million risk threshold



           4   after a distance of 2,000 feet.  So that was important.



           5   Right?  So you had to get 2,000 feet away from the well



           6   to -- to drop your -- the maximum risk of increased



           7   leukemia to below that one in a million risk threshold.



           8             So in addition to the cancer risks, there are



           9   also risks associated with blood disorders and immune



          10   disorders.  So this -- this question also came up



          11   earlier.  Right?



          12             And what they found for noncancer health



          13   risks -- so -- and this is similar to the headache, like



          14   that acute like, oh, I don't feel good.  Right?  This



          15   is -- this is associated -- this can be associated with



          16   that.  So benzene and two ethyl toluene emissions were



          17   found to be higher than what would be considered



          18   acceptable risk for most of the simulated populations at



          19   500 feet away after -- so this is a one-hour acute



          20   exposure.



          21             And then exposures of benzene were more than



          22   10 times higher than the acceptable risk for that



          23   one-hour maximum exposure, and therefore it's a risk for



          24   blood disorders.  And again blood disorders can result



          25   in anemia, disturbances in clotting or the ability to
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           1   fight infections could manifest as fatigue, nosebleeds



           2   or infections.



           3             And then the study also found the potential



           4   for neurotoxic effects, such as headaches, blurred



           5   vision, dizziness, from the combined acute exposure of



           6   benzene into ethyl toluene.



           7             And so these risks were seen with acute



           8   exposure in every age group, and these exposures and



           9   risks were highest during the flowback stage.  They were



          10   higher than those from other drilling and fracking



          11   activities.



          12        Q.   Thank you so much.



          13        A.   So -- yep.  Go ahead.



          14        Q.   Thank you.  That was a super helpful summary.



          15             Could you describe in your opinion what the



          16   policy implications are that flow from the CDPHE study?



          17        A.   Yeah.  I mean, it shows -- it show a need for



          18   more stringent controls of oil and gas emissions at well



          19   sites especially located near to where people play, work



          20   or recreate.  People living near oil and gas sites will



          21   breathe in more of these harmful species.  And as the



          22   CDPH -- CDPHE study has shown, that if you're living



          23   within 2,000 feet of an oil and gas site, they have



          24   evidence to suggest that there is a potential that



          25   humans could inhale enough to statistically increase
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           1   their likelihood that they will develop cancer or other



           2   negative health effects.



           3             MS. PARANHOS:  Thank you so much,



           4   Dr. Thompson.



           5             Those are all of my questions, and there is no



           6   surrebuttal from Dr. Thompson.



           7             HEARING OFFICER ORTH:  Thank you very much,



           8   Ms. Paranhos and Dr. Thompson.



           9             I see Mr. Rose and then Mr. de Saillan.



          10             Go ahead.



          11             MR. ROSE:  Yeah.  Thank you, Madam Hearing



          12   Officer.



          13             I just wanted to remind the Board that this



          14   testimony was subject to the objection that I raised



          15   earlier concerning the relevance in this hearing.



          16                       CROSS-EXAMINATION



          17   BY MR. ROSE:



          18        Q.   Dr. Thompson, it looks like basically you took



          19   your rebuttal testimony, which is EDF Exhibit TT, and



          20   sort of expanded on what you had said in your rebuttal



          21   testimony; is that correct?  Or explained what you said



          22   in your rebuttal?



          23        A.   That's right.  I tried to make it in just more



          24   understandable language.



          25        Q.   Is the Colorado study in the record of this
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           1   proceeding?  Did you offer that as an exhibit to your



           2   testimony?



           3        A.   If I didn't, that was an oversight.



           4             MR. ROSE:  And, Madam Hearing Officer, without



           5   the study, obviously, it's difficult to evaluate and



           6   question the witness as to the propriety of her



           7   statement.  So -- and I think we talked about that



           8   earlier in terms of proper rebuttal testimony or



           9   surrebuttal.  So I just wanted to note that for the



          10   record.



          11        Q.   In terms of your discussion of health impacts,



          12   I know you talked about benzene and potentially other



          13   pollutants that are comprised or maybe emitted from well



          14   sites.



          15             Is your concern impacts of those contaminants



          16   the components of emissions from well sites as opposed



          17   to concerns about exceeding the ozone NAAQS?



          18        A.   I'm -- it -- it's not either or, right?  It



          19   would be both.  Both are harmful to humans.



          20        Q.   Well, I guess what I'm getting at is in your



          21   discussion about impacts of emissions on facilities or



          22   residences or people that occupied structures that are



          23   close to oil and gas wells -- I was wondering whether



          24   your testimony about impacts was because the ozone NAAQS



          25   were being exceeded at those locations or because you
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           1   believe that there are other impacts from those



           2   emissions that may not be directly related to ozone



           3   concentrations.



           4        A.   I believe it's -- I believe it's both.



           5        Q.   Let me put it more directly.  Do you have any



           6   evidence that the ozone NAAQS are being exceeded at



           7   these locations?



           8        A.   I believe we were talking about preventing the



           9   exceedance in the future, but also there's no safe level



          10   of ozone.  So it's not necessarily -- I mean, if I'm



          11   talking about human health, there is no safe level of



          12   ozone.  So there's no level of ozone that people can



          13   breathe where they're not going to have a negative -- or



          14   they're not -- it's going to be good for them.  Right?



          15   It's going to be bad for them at any level.  So yeah.  I



          16   would be concerned about that, as well.



          17        Q.   I take it you disagree with the federal ozone



          18   NAAQS that we're talking about here, which in your



          19   opinion --



          20        A.   And been --



          21             (Simultaneous discussion.)



          22        Q.   And --



          23        A.   Scientists have been trying to make it lower



          24   for a very long time.  Health scientists have said it



          25   needs to be lower for a very long time.  And that could
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           1   be in the future, and that's something to be prepared



           2   for.  Right?



           3        Q.   And I guess the follow-up question is had --



           4   did EDF propose that New Mexico adopt -- adopt a lower



           5   ozone primary -- primary ambient air quality standard



           6   from the federal standard?  Is that part of your



           7   proposal today, or has --



           8        A.   No.



           9        Q.   -- EDF proposed that the state adopt a more



          10   stringent standard?



          11        A.   No.  That is not a part of the proposal.  No.



          12   It is not.



          13        Q.   Okay.



          14             And with respect to your testimony about --



          15   about nonhealth-related impacts, I take it the federal



          16   secondary standard is designed to address those impacts.



          17             What's the federal secondary standard for



          18   ozone?  Do you know offhand?  Or is there one?



          19        A.   Yeah.  So it's -- it's related to -- oh, my



          20   goodness.  It's a complicated -- it's a complicated



          21   measure that looks at the average daylight ozone over



          22   the course of -- it's more complicated than the



          23   eight-hour.  But yes.  There is a secondary standard



          24   that looks at basically like daytime exposure of plants



          25   over the course of a longer period of time.
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           1        Q.   And they're -- do you know whether New



           2   Mexico's adopted either a primary or secondary ozone



           3   standard that's more stringent than the national



           4   standards?



           5        A.   No.  I'm -- I --



           6             MS. PARANHOS:  Objection.  This goes really



           7   way beyond the scope of Dr. Thompson's testimony.



           8             MR. ROSE:  I think it doesn't, Madam Hearing



           9   Officer.  I think the notice of this hearing said we're



          10   to talk -- the hearing is to consider measures to assure



          11   that, one, implementing the state statute, but to assure



          12   that the National Ambient Air Quality Standard for ozone



          13   is met and that we're regulating ozone precursors to



          14   assume that.  And I think Dr. Thompson's testimony goes



          15   well beyond implementing the ozone NAAQS.  It goes to



          16   other health effects which -- which are not the subject



          17   of this hearing based on the notice of this hearing.



          18             That -- that's the basis of my objection to



          19   the admission of this testimony, and to the extent it's



          20   being considered, it seems to me I have the right to



          21   explore exactly what she's asking this Board to consider



          22   and whether it's appropriate to consider it.



          23             HEARING OFFICER ORTH:  Ms. Paranhos, I tend to



          24   agree with Mr. Rose that he can explore all of her



          25   testimony.
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           1             MS. PARANHOS:  I would just note that



           2   Dr. Thompson is not a lawyer, and so her knowledge of



           3   what the State of New Mexico has or has not adopted with



           4   respect to its own ambient air quality standard is well



           5   beyond the scope of her expertise.



           6             HEARING OFFICER ORTH:  All right.  That's



           7   right.  So -- hold on, Mr. Rose.



           8             Dr. Thompson, please, if there's a question



           9   that goes beyond the scope of your expertise, you can



          10   certainly note that.



          11             Mr. Rose.



          12             MR. ROSE:  And that's all I was asking for.  I



          13   don't think you have to be a lawyer to be able to read



          14   the Board's regulations and determine what they say.



          15   And in fact, she's testifying on the national standards.



          16   So I think she certainly can testify if she knows



          17   whether there's an equivalent state standard on those



          18   topics.



          19        Q.   With respect to cancer risks, Dr. Thompson, do



          20   you know if there's any New Mexico or this Board that



          21   has adopted any criteria for acceptable cancer risks?



          22        A.   Not to my knowledge.



          23        Q.   And are you familiar with the toxic air



          24   pollutant program that's part of the Board's NSR permit



          25   rules?
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           1        A.   I am not detail -- I do not have -- I'm not



           2   very familiar with that.



           3        Q.   And I was curious as to whether -- I mean,



           4   obvious -- it appears as though EDF is not proposing any



           5   changes to those programs, as well; is that correct?



           6        A.   Not to my knowledge.



           7             MR. ROSE:  That's all I have, Madam Hearing



           8   Officer.



           9             Again as I indicated, you know, we'll



          10   certainly be addressing the admissibility of this



          11   testimony in our posthearing submittals.



          12             HEARING OFFICER ORTH:  All right.  Thank you.



          13             Mr. de Saillan?



          14             MR. DE SAILLAN:  Thank you, Madam Hearing



          15   Officer.



          16             Can you hear me okay?



          17             Good.



          18                       CROSS-EXAMINATION



          19   BY MR. DE SAILLAN:



          20        Q.   Good evening, Dr. Thompson.



          21             I just have a few questions for you.



          22             First of all, pollutant levels can vary quite



          23   a bit within a given area.



          24             Would you agree with that?



          25        A.   Yes.
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           1        Q.   Oh, I forgot to introduce myself.  I'm sorry.



           2   I'm Charles de Saillan.  I represent the New Mexico



           3   Environmental Law Center here.



           4             So for example, if -- and we've been talking



           5   about ozone quite a bit.  So let's look at ozone.  For



           6   example, if EPA concludes that in a given county in New



           7   Mexico the National Ambient Air Quality Standards --



           8   primary standards for ozone are in compliance, you could



           9   have localized areas where the ozone levels are actually



          10   quite a bit higher than the ambient air quality



          11   standards; is that correct?



          12        A.   Yes.  They're called hot spots, terminology.



          13        Q.   Could you elaborate on that a little bit,



          14   please?



          15        A.   Well, so because atmospheric chemistry is so



          16   nonlinear and because there are so many components that



          17   are required in the formation of ozone, yeah, they're --



          18   and atmospheric physics and dispersion create highly



          19   variable concentrations of all the pollutants, all of



          20   them leading to the formation of ozone and some of them



          21   that may destroy ozone, creating a highly variable



          22   atmosphere.



          23             And so yes.  I would say ozone being a



          24   secondary pollutant, however, will be less variable than



          25   primary pollutants.  So meaning that because it's formed
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           1   in the atmosphere, things tend to have more time to be a



           2   little bit more well mixed.  Ozone will be less variable



           3   than primary pollutants like NO2, which is also covered



           4   under the NAAQS, and then hazardous air pollutants are



           5   also primary, and they would be more variable.



           6        Q.   Okay.  Thank you.



           7             And then you talked -- you mentioned briefly



           8   that scientists have been trying to reduce the -- the



           9   standards for ozone for a while, and as I recall, the



          10   Clean Air Science Advisory Committee, if I have that



          11   right, I think it's the CASAC --



          12        A.   CASAC.



          13        Q.   -- a number of years ago recommended that the



          14   NAAQS, the National Ambient Air Quality Standards, for



          15   ozone, primary again, actually be lowered to 65 parts



          16   per billion.



          17             Do I have that correctly?



          18        A.   I believe the window that they set -- I mean,



          19   as low as 60, I believe, was initially one of their



          20   recommendations, but --



          21             MR. DE SAILLAN:  Okay.  Thank you,



          22   Dr. Thompson.  That's all my questions.



          23             HEARING OFFICER ORTH:  Thank you,



          24   Mr. de Saillan.



          25             Are there any other parties with questions of

�



                                                                    2738





           1   Dr. Thompson?



           2             No?



           3             Let me turn to the Board for their questions.



           4             While I'm doing that, if you're an attendee on



           5   this platform and have a question, please reach out



           6   through the chat.



           7                          EXAMINATION



           8   BY THE BOARD:



           9             HEARING OFFICER ORTH:  Madam Chair, do you



          10   have a question?



          11             CHAIR SUINA:  Yes, Madam Hearing Officer, I



          12   do.  I have a couple of questions for Ms. Thompson.



          13             Thank you again for your testimony.



          14   Appreciate it.



          15             You had talked a little bit about risk level



          16   and some of the health studies that have been done



          17   recently.  And having worked in compliance up at the



          18   laboratory, Los Alamos, I've had to look at some risk



          19   studies.  And so I was just wondering if there was any



          20   risk studies and analysis done of like -- for example,



          21   you talked about acute exposure and acute risk -- or



          22   acute -- risk associated with acute exposure, I think it



          23   was.



          24             Has there -- has there been any studies of,



          25   say, year over year or even generation to generation of
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           1   exposure related, I think, in -- you had mentioned in



           2   terms of benzene?



           3             MS. THOMPSON:  So, you know, in my



           4   introduction I mentioned that my expertise is to



           5   understand how to model air pollution concentrations and



           6   interpret the potential for health impacts from



           7   exposure.  So this is where I will go ahead and say that



           8   my expertise is not in determining the relationship



           9   between -- or how to set those limits, basically, or how



          10   to set what -- what those risk factors would be.



          11             It's about how to understand how to model the



          12   potential for those concentrations and interpret the



          13   modeling based on the limits that other epidemiologists



          14   have set.  So I am -- I am not as familiar with that



          15   literature, but I -- I understand how to interpret it.



          16             CHAIR SUINA:  Okay.  Thank you for that



          17   response.



          18             And I was getting back to -- I think, to the



          19   recommendation of the 1,000 foot, and I think your



          20   colleague had mentioned that was really based upon the



          21   Colorado rules.



          22             From a -- from a health perspective, do you



          23   have any comment on the 1,000 foot versus, say, 500 or



          24   2,000 or any other incremental -- I think you had



          25   mentioned another distance of 2,000.
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           1             MS. THOMPSON:  That's right.  And, you know,



           2   five -- 500 would be -- would be more protective of



           3   human health.  Right?  But it's a compromise.



           4             And so, you know, that also is outside of my



           5   expertise is understanding -- or like, you know,



           6   understanding those compromises, but I can report on the



           7   fact that 500 would be more protective of human health



           8   and would, you know, reduce that risk that we -- that I



           9   talked about, with respect to benzene and even average



          10   exposure of benzene at that 500 mark leading to an



          11   increased chance of -- of cancer.



          12             CHAIR SUINA:  Okay.



          13             Madam Hearing Officer, and thank you,



          14   Ms. Thompson.  That's all I have for now.



          15             HEARING OFFICER ORTH:  Thank you.



          16             The Vice-Chair put in chat that she does not



          17   have any questions.



          18             I don't know if Member Bitzer is still on the



          19   platform.



          20             Member Garcia?



          21             MEMBER GARCIA:  No questions.  Thank you.



          22             Thank you for your testimony.



          23             MS. THOMPSON:  Thank you.



          24             HEARING OFFICER ORTH:  And Member Honker.



          25             I'm not sure if he's on the platform.  No.
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           1             All right.  Did any of that raise redirect for



           2   you, Ms. Paranhos?



           3             MS. PARANHOS:  Madam Hearing Officer, no



           4   redirect for Ms. Thompson, but I did just want to note



           5   for the benefit of the Board that EDF Exhibit II is the



           6   CDPHE study that Dr. Thompson was referring to in her



           7   testimony.



           8             HEARING OFFICER ORTH:  That's the Colorado



           9   study?



          10             MS. PARANHOS:  Correct.  That's the Colorado



          11   Public Health and Environment study.



          12             HEARING OFFICER ORTH:  Okay.  Thank you.



          13             Thank you very much, Dr. Thompson, for your



          14   testimony.



          15             MS. THOMPSON:  Thank you for the opportunity



          16   to talk with you.



          17             HEARING OFFICER ORTH:  I'm wondering now if we



          18   move to Mr. Blewitt.



          19             Mr. Rose?



          20             MR. ROSE:  Madam Hearing Officer, I don't



          21   believe we were going to present Mr. Blewitt on this



          22   topic.



          23             HEARING OFFICER ORTH:  Oh.  Okay.  I have him



          24   here, but okay.



          25             So then do we move to -- do we move to
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           1   Professor Villa?



           2             MR. PACYNIAK:  Madam Hearing Officer?



           3             HEARING OFFICER ORTH:  Yes.



           4             MR. PACYNIAK:  If you could give us just a



           5   moment, I think we are ready to go, although my



           6   co-counsel who is going to be putting on Professor



           7   Villa, I think, was putting his child to bed.  So I just



           8   want to -- if you give me -- if it's possible to have



           9   a -- just a few minutes to see if I can get him on.



          10             HEARING OFFICER ORTH:  Certainly.



          11             Let's take a 10-minute break, if that works.



          12             Does that work?



          13             All right.  7:30.



          14             (Proceedings in recess from 7:20 p.m. to



          15             7:30 p.m.)



          16             HEARING OFFICER ORTH:  Good evening, Professor



          17   Villa.



          18             My name is Felicia Orth, the Hearing Officer.



          19             And I understand we're going to move to your



          20   testimony.



          21             If you would please spell your name for the



          22   transcript.



          23             MR. VILLA:  Yes, Madam Hearing Officer.  My



          24   name is Clifford J. Villa, last name is spelled



          25   V-as-in-Victor-I-L-L-A.
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           1             HEARING OFFICER ORTH:  Thank you.



           2             And if you would raise your right hand.



           3             Do you swear or affirm to tell the truth?



           4             MR. VILLA:  I do.



           5             HEARING OFFICER ORTH:  Thank you very much.



           6                        CLIFFORD VILLA



           7                 (Relating to Topic Order 27)



           8        having been first duly sworn or affirmed, was



           9        examined and testified as follows:



          10                      DIRECT EXAMINATION



          11   BY MR. SHIMANEK:



          12             HEARING OFFICER ORTH:  Mr. Shimanek.



          13             MR. SHIMANEK:  Thank you, Madam Hearing



          14   Officer.



          15             I'd like to go ahead and move Exhibit 6, which



          16   is Professor Villa's rebuttal testimony, and Exhibit 7,



          17   which is his CV, into evidence.



          18             HEARING OFFICER ORTH:  Thank you.



          19             They are admitted.



          20             (Exhibits CCP and NAVA EP 6 and 7 admitted



          21             into evidence.)



          22             HEARING OFFICER ORTH:  And, Mr. Shimanek, your



          23   video is breaking up.  I'm wondering if, although it's



          24   delightful to see you on screen, we may have to -- have



          25   to turn off the video.
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           1             MR. SHIMANEK:  I'm going to go ahead and turn



           2   it off.  I do have rural Internet.  So bear with me.  I



           3   apologize.



           4             Okay.



           5        Q.   Can you please state your name?



           6        A.   Yes.  My name is Clifford J. Villa.



           7        Q.   And please state on behalf -- on whose behalf



           8   you are submitting this rebuttal testimony.



           9        A.   I am submitting rebuttal testimony on behalf



          10   of the Center for Civic Policy and the NAVA Education



          11   Project.



          12        Q.   Did you submit full written rebuttal



          13   testimony, and do you adopt it here without changes?



          14        A.   Yes, I do.



          15        Q.   Is the Center for Civic Policy and the NAVA



          16   Education Project Exhibit 7 an accurate copy of your



          17   curriculum vitae?



          18        A.   Yes, it is.



          19        Q.   And what is the purpose of your testimony



          20   today regarding this matter?



          21        A.   Three purposes.



          22             First, I'm offering rebuttal testimony to



          23   changes to NMED's proposed ozone precursor rule that



          24   have been submitted by NMOGA and submitted by



          25   Mr. Smitherman in his direct testimony.
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           1             Second, I'm responding to direct testimony



           2   offered in support of the proximity LDAR proposals by



           3   Hillary Hull, which identifies how a significant number



           4   of people from historically marginalized communities



           5   live in close proximity to low-producing wells and are



           6   at risk with health harms from oil and gas pollution due



           7   to this close proximity.



           8             Third, I'm responding to both of these



           9   proposals and testimony that decreased LDAR specifically



          10   could put communities of color at risk.  My testimony



          11   will note how federal and state regulators have failed



          12   historically to protect communities of color and



          13   low-income people from environmental harms in places



          14   including New Mexico.  I will also explain how agencies



          15   and boards in New Mexico have legal authorities and



          16   duties to prevent such disproportionate harms in the



          17   future.



          18             HEARING OFFICER ORTH:  Professor Villa, you're



          19   speaking a little fast, and we're at the end of a long



          20   day.  If you would just slow down a bit.



          21             MR. VILLA:  Thank you for the reminder, Madam



          22   Hearing Officer.



          23        Q.   (BY MR. SHIMANEK)  Will you please state your



          24   relevant education history?



          25        A.   Yes.  I have a bachelor's degree in English
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           1   and in economics from the University of New Mexico.  I



           2   also have a law degree from Lewis & Clark Law School in



           3   Portland, Oregon.



           4        Q.   Who is your current employer?



           5        A.   I am currently a professor of law with tenure



           6   at the University of New Mexico School of Law.  However,



           7   I'm not representing UNM School of Law in my testimony



           8   today.  Rather, I am testifying today based upon my



           9   independent expertise as a scholar in the field of



          10   environmental justice.



          11        Q.   Please state your relevant prior employment



          12   history.



          13        A.   Prior to beginning as a tenure track professor



          14   at the University of New Mexico in 2015, I served for



          15   more than 20 years as an attorney with the US



          16   Environmental Protection Agency in offices of



          17   Washington, DC; Denver, Colorado; and Seattle



          18   Washington.  I also taught as an adjunct professor at



          19   Seattle University School of Law.



          20        Q.   What were your relevant areas of work at the



          21   USEPA?



          22        A.   As an EPA attorney, I worked with nearly all



          23   federal pollution control laws administered by the



          24   USEPA, including the Clean Air Act, the Clean Water Act



          25   and the federal Superfund statute.  I addressed concerns
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           1   regarding hazardous pollutants, including volatile



           2   organic compounds such as benzene and toluene.



           3             I also focused heavily on incorporating



           4   environmental justice concerns into compliance and



           5   enforcement, ensuring protections for indigenous,



           6   immigrant and low-income communities, for example.



           7        Q.   Please describe your relevant scholarship,



           8   teaching and your broader public engagement as a law



           9   professor.



          10        A.   In general, I teach in the areas of



          11   constitutional law and environmental law and the



          12   intersection between the two in the field known as



          13   environmental justice.  This has included teaching



          14   environment law, environmental enforcement at both



          15   Seattle University and the University of New Mexico.  At



          16   the University of New Mexico, I also teach a dedicated



          17   seminar on environmental justice.



          18             I'm also the co-author of a case book on



          19   environmental law, and I am the lead author and editor



          20   of a textbook on environmental justice that is being



          21   adopted by law schools now across the country.  I also



          22   have several published articles in the field, the field



          23   specifically concerning environmental justice.



          24             I've also made a number of professional



          25   presentations on environmental justice, including a
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           1   presentation this past summer at the Rocky Mountain



           2   Mineral Law Foundation.  I made presentations on



           3   environmental justice to EPA Region 10, to NMED, and to



           4   tribal leaders, to federal judges, among many other



           5   audiences.



           6        Q.   Did you review NMOGA's proposed changes to



           7   NMED's provisions for controlling leaks and fugitive



           8   emissions in proposed Section 20.2.50.116, including



           9   specifically Mr. Smitherman's written testimony related



          10   to controlling emissions, equipment leaks and fugitive



          11   emissions in the proposed section?



          12        A.   Yes, I did.



          13        Q.   What did you notice generally about NMOGA's



          14   proposals as they compared to the NMED proposal?



          15        A.   In general, I noticed that NMOGA recognizes



          16   the necessity of additional leak detection and repair



          17   inspections for oil and gas facilities.  However, NMOGA



          18   also proposes to reduce the frequency of LDAR



          19   inspections compared to proposals by NMED and also by



          20   Center for Civic Policy and NAVA Education Project.



          21        Q.   Did you review the Center for Civic Policy and



          22   the NAVA Education Project's proposed changes to NMED's



          23   provisions for controlling emissions equipment leaks and



          24   fugitive emissions in proposed Section 20.2.50.116?  And



          25   if so, what did you notice about the CCP and NAVA EP
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           1   proposals as they compare to NMED's proposal?



           2        A.   Yes.  I did review these proposals, and I



           3   noticed that the CCP and NAVA Education Project proposed



           4   to increase the frequency of LDAR inspections for



           5   wellhead sites that are within 1,000 feet of occupied



           6   buildings.



           7        Q.   Did you review Hillary Hull's testimony



           8   related to this LDAR proximity proposal to increase the



           9   frequency of LDAR inspections within 1,000 feet of



          10   occupied buildings?  And if so, what did you generally



          11   notice about Mrs. Hull's testimony related to this LDAR



          12   proposal as it relates to the demographic impacts of the



          13   proposal?



          14        A.   Yes.  I did review Ms. Hull's testimony, and I



          15   notice that Ms. Hull testified that many New Mexicans



          16   belonging to historically marginalized social and



          17   economic groups live within 1,000 feet of affected



          18   wellhead sites, including approximately 2,700 children



          19   under the age of five, more than 4,500 adults 65 years



          20   of age or older, more than 5,700 individuals who are



          21   living in poverty, and some 19,000 people of color,



          22   including over 5,800 Native Americans.



          23        Q.   Did you also review testimony from Lee Ann



          24   Hill of PSE Health Energy?  And if you did, what did you



          25   note generally about Mrs. Hill's testimony?
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           1        A.   I did review Mrs. Hill's testimony, and I



           2   noted that she stated that there was a reasonable degree



           3   of scientific certainty that living in close proximity



           4   to oil and gas facilities results in increased health



           5   risks and impacts from elevated air pollution levels,



           6   and that these risks would be disproportionately



           7   experienced by people who live, work and go to school



           8   near oil and gas facilities.



           9        Q.   What observations did you make based on your



          10   review of these materials?



          11        A.   My overall observations were that there's a



          12   substantial number of people from historically



          13   marginalized communities who are particularly at risk of



          14   health harms from oil and gas infrastructure because of



          15   the close proximity to where they live, work and attend



          16   school.



          17             I also observed that NMOGA's proposal would



          18   generally reduce the frequency of inspections for leaks



          19   at low potential to emit facilities compared to NMED's



          20   proposal.  In contrast, CCP and NAVA Education Project



          21   proposal would increase the frequency of inspections of



          22   facilities that are in close proximity to where New



          23   Mexicans live, work and attend school.



          24        Q.   Can you describe what is meant by



          25   environmental justice?
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           1        A.   Yes.



           2             Madam Hearing Officer, may I share my screen



           3   at this time?



           4             HEARING OFFICER ORTH:  Yes.



           5             THE REPORTER:  And I'd ask you to slow down



           6   again, please.



           7             MR. VILLA:  Thank you.  I appreciate that



           8   important feedback.



           9             Can you all see a screen that says In the



          10   Matter of Proposed New Regulation?  Whoops.  Yes?



          11             MR. SHIMANEK:  Yes.



          12             MR. VILLA:  Okay.  Thank you.



          13             Could you repeat the question, please?



          14        Q.   (BY MR. SHIMANEK)  Can you describe what is



          15   meant by environmental justice?



          16        A.   Yes.  Turning to the next slide, you see a



          17   definition here that is maintained currently by the New



          18   Mexico Environment Department.  It states that



          19   environmental justice means the fair treatment and



          20   meaningful involvement of all people, regardless of



          21   race, color, national origin or income, with respect to



          22   the development, implementation and enforcement of



          23   environmental laws, regulations and policies.



          24             This definition by the New Mexico Environment



          25   Department repeats verbatim the definition that has been
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           1   maintained by the US Environmental Protection Agency



           2   since at least the year 2000.



           3        Q.   How do you believe this definition would apply



           4   to the present proceeding?



           5        A.   Well, three of the important elements of the



           6   definition of environmental justice are underlined in



           7   this slide.



           8             People in this definition applies to all



           9   people.  It includes people of color, such as the



          10   estimated 19,000 people, including 5,800 Native



          11   Americans, in close proximity to wellhead sites.  People



          12   also includes elderly people, young people, and people



          13   with preexisting health conditions who may be more



          14   vulnerable to poor air quality.



          15             Meaningful involvement in this definition



          16   means that members of the interested and affected



          17   public, including members of CCP and NAVA Education



          18   Project, cannot only provide public comments on a



          19   proposal, but have a genuine opportunity to influence



          20   the final outcome of this proceeding.



          21             And finally, fair treatment means in the end



          22   that no group of people, such as low-income or



          23   indigenous people, within 1,000 feet of a wellhead will



          24   suffer disproportionate harms as a consequence of the



          25   regulated activity.
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           1        Q.   To your knowledge, has environmental injustice



           2   been a real problem in New Mexico?



           3        A.   Yes.



           4        Q.   Can you give us some examples?



           5        A.   Yes.  For example, in Espanola there is a



           6   Superfund site known as the North Railroad Avenue Plume.



           7   It is consisting of chlorinated solvents that are in the



           8   groundwater from an old dry cleaner.  The plume was



           9   discovered in 1996, fully 25 years ago, and still



          10   contaminates the groundwater beneath downtown Espanola



          11   today.  In that community, it's estimated that it's



          12   93 percent people of color, including members of the



          13   Santa Clara Pueblo.



          14             In the village of Questa, north of Taos, the



          15   groundwater is contaminated by what is known today as



          16   the Chevron Questa Superfund site.  Groundwater



          17   contamination reaches beneath the entire village and



          18   has, in fact, affected the health of many villagers,



          19   according to some estimates.  The Village of Questa is



          20   80 percent nationally ranked for people of color.



          21             In the South Valley of Albuquerque, where my



          22   family is from, it is heavily immigrant and Latino.  It



          23   has multiple Superfund sites, multiple sources of



          24   industrial air pollution.  And in the South Valley of



          25   Albuquerque, life expectancy is 10 years or less than
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           1   other neighborhoods in Bernalillo County.



           2             And a final example comes from the Grants



           3   Mining District, where there are elevated cases of lung



           4   cancer among Native Americans associated with



           5   occupational and residential exposures due to historic



           6   uranium mining.



           7        Q.   In your expert opinion, does the Environmental



           8   Improvement Board have the legal authority to consider



           9   disparate impacts of pollution in promulgating



          10   regulations under the Air Quality Control Act?



          11        A.   Yes.  In my analysis, the Environmental



          12   Improvement Board must consider and give weight to the



          13   disparate impacts of pollution in promulgating



          14   regulations under the Air Quality Control Act, under the



          15   text of statutes and relevant case law, including those



          16   indicated in the slide on the screen.



          17             Just to move forward, so the authority of the



          18   EIB to address concerns for environmental justice is



          19   amply demonstrated in this case known as Colonias



          20   Development Council versus Rhino Environmental Services,



          21   and it demonstrates how New Mexico agencies have both a



          22   legal authority and a legal duty to take environmental



          23   justice into account in their agency decisions.



          24             In this case, decided in 2005, the New Mexico



          25   Supreme Court directed the Secretary of NMED to consider
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           1   public testimony opposing a proposed landfill even if



           2   the public comments concerned issues of public health



           3   and welfare beyond the technical requirements for a



           4   landfill.



           5             The Rhino case specifically concerned solid --



           6   the New Mexico Solid Waste Act.  However, per an opinion



           7   from the New Mexico Attorney General in 2008, Rhino also



           8   demonstrates that the same result could and should be



           9   reached under the Air Quality Control Act.



          10             The Attorney General observed in writing that



          11   the Air Quality Control Act, like the Solid Waste Act,



          12   is replete with references to public input.  The Air



          13   Quality Control Act also provides sufficient statutory



          14   authorization, like the Solid Waste Act, for the



          15   promulgation of regulations involving the consideration



          16   of public health and welfare.



          17             The Attorney General concluded that therefore,



          18   pursuant to the Rhino roadmap, the promulgation of



          19   regulations under the Air Quality Control Act, quote,



          20   will allow Board staff in the future to assign weight to



          21   public testimony regarding environmental justice



          22   principles.



          23             Taking just a closer look at the text of the



          24   Air Quality Control Act, it says, among other things,



          25   that the EIB, quote, shall give weight it deems
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           1   appropriate to all facts and circumstances.  It also



           2   says that the EIB must consider the, quote, character



           3   and degree of injury to or interference with health and



           4   welfare.



           5        Q.   Can you expand on what character and degree of



           6   injury means based on how the phrase has been used and



           7   understood in other contexts?



           8        A.   Yes.  Character and degree of injury to health



           9   and welfare must include consideration of whether a



          10   proposed regulation or activity would result in



          11   disparate harms to low-income communities or communities



          12   of color.



          13             Just skipping forward a couple of slides,



          14   there is a recent case that I mentioned in my rebuttal



          15   testimony, Friends of Buckingham versus Virginia Air



          16   Pollution Control Board, decided just last year by the



          17   Fourth Circuit Court of Appeals.  In this case, the



          18   court looked at language very similar to that in New



          19   Mexico that required the State of Virginia to consider



          20   the character and degree of injury, when the Virginia



          21   Air Pollution Control Board approved permitting for a



          22   compressor station that was on a proposed pipeline.



          23             The court concluded that the Virginia Air



          24   Pollution Control Board had failed to satisfy the



          25   requirement for evaluating character and degree of
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           1   injury when it failed to accurately determine the



           2   demographics of the community and failed to determine



           3   the actual threats to that community posed by the



           4   proposed facility.



           5        Q.   Beyond the Air Quality Control Act, are there



           6   any other legal authorities that help establish the



           7   Board's duty to consider environmental justice?



           8        A.   Yes.  Another of those legal authorities



           9   appears on the slide here.  That is the Civil Rights Act



          10   of 1964, Title VI.  Title VI of the Civil Rights Act



          11   applies to any program or activity receiving federal



          12   financial assistance.



          13             The New Mexico Environment Department is a



          14   program that receives federal financial assistance, and



          15   so this provision of the Civil Rights Act applies to



          16   NMED activities.  And for any program that receives this



          17   federal financial assistance, the statute provides that



          18   no person in the United States shall, on the ground of



          19   race, color or national origin, be excluded from



          20   participation in, be denied the benefits of, or be



          21   subjected to discrimination.



          22             Now, this statute is also elaborated upon in a



          23   series of implementing regulations.  The regulations



          24   implementing the statute, including regulations



          25   promulgated by the EPA, provide that -- prohibit
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           1   agencies who receive federal aid from, quote, using



           2   criteria or methods of administering its program or



           3   activity which have the effect of subjecting individuals



           4   to discrimination because of their race, color, national



           5   origin or sex, or have the effect of defeating or



           6   substantially impairing accomplishments of the



           7   objectives of the program.



           8             So the regulations apply not only to



           9   discriminatory acts, but also acts that end up having



          10   some sort of discriminatory effect.



          11             Now, enforcement of the statute is not



          12   available directly in federal court for alleged



          13   violation of the statute and its regulations.  Parties



          14   who complain can write a admin -- file an administrative



          15   complaint with the USEPA.  There have been, in fact, a



          16   number of administrative complaints filed against NMED



          17   and other agencies, including the City of Albuquerque,



          18   alleging violations of the statute and regulations.



          19             For example, in the year 2002, a Title VI



          20   complaint was filed against NMED for alleged



          21   discriminatory effect in the permitting of a hazardous



          22   waste facility east of Roswell.  The administrative



          23   complaint was finally resolved through an informal



          24   resolution agreement entered 15 years later, in 2017,



          25   which provides some indication of how serious some of
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           1   these actions may be considered.



           2        Q.   Do you have any other legal authorities?



           3        A.   Yes.  Another legal authority arises under



           4   executive orders requiring agencies, federal and state,



           5   to take environmental justice considerations into



           6   account in their activities.



           7             In 1994, President Bill Clinton signed



           8   Executive Order 12898, which, among other things,



           9   required all federal agencies to ensure that their



          10   programs, plans and activities do not have the effect of



          11   excluding persons from the benefits of the agency's



          12   actions and subjecting them to discrimination.  Now,



          13   this executive order applies to all federal agencies.



          14             There is also an executive order signed in



          15   2005 by New Mexico Governor Bill Richardson that



          16   provides equal obligations for New Mexico agencies and



          17   boards to also pursue environmental justice.



          18        Q.   What do these executive orders require?



          19        A.   Well, looking at just a few of the provisions



          20   from the New Mexico executive order on environmental



          21   justice, looking at paragraph 1, it says that all



          22   cabinet level departments and boards and commissions



          23   that are involved in decisions that may affect



          24   environmental quality and public health shall provide



          25   meaningful opportunities for involvement to all people
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           1   regardless of race, color, ethnicity, religion, income,



           2   or education level.



           3             Paragraph 3, indicated here, notes that all



           4   relevant cabinet level departments and boards and



           5   commissions shall utilize available environmental and



           6   public health data to address impacts in low-income



           7   communities and communities of color.



           8             And we have seen a number of environmental and



           9   public health data that has been discussed in testimony



          10   this afternoon and this evening, and under the executive



          11   order it would require all cabinet level departments and



          12   boards to take that data into account in making



          13   decisions concerning environmental and industrial



          14   facilities.



          15        Q.   Are violations of these executive orders



          16   directly enforceable?



          17        A.   Violations of the executive orders are not



          18   directly enforceable.  However, if you look at paragraph



          19   7 here on the slide, you find this sort of saving clause



          20   in both the federal and state executive orders on



          21   environmental justice.  This one says, from the State of



          22   New Mexico, nothing in this executive order is intended



          23   to create a private right of action to enforce any



          24   provision of this order or any action plan developed



          25   pursuant to this order.
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           1             So the orders themselves do not give rise to



           2   an enforceable action.



           3        Q.   So what is the legal significance of these



           4   executive orders today?



           5        A.   Well, as indicated in the case that I already



           6   mentioned, Friends of Buckingham versus Virginia Air



           7   Pollution Control Board, even though the executive



           8   orders themselves are not directly enforceable, courts



           9   have found that the executive orders today establish



          10   enforceable standards of conduct for both federal and



          11   state agencies.



          12             In a forthcoming article to be published by



          13   NYU, I trace the development of this robust body of case



          14   law, including Friends of Buckingham, decided last year



          15   by the Fourth Circuit Court of Appeals.  The DC Circuit



          16   through many decisions, including concerning the Dakota



          17   Access Pipeline, has also affirmed these legal



          18   principles.  Most recently, just last month, another



          19   pipeline project proposed in Texas was struck down based



          20   upon failure to conduct a proper environmental justice



          21   analysis.



          22             And finally, all of this leads today to the



          23   conclusion reached last year by the Fourth Circuit that



          24   environmental justice is not merely a box to be checked.



          25   Based upon the case law over almost 30 years now, we can
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           1   see that environmental justice is no longer a theory.



           2   It's not a fad.  It's not just a good idea.



           3   Environmental justice is now the law.



           4             And as a teacher of environmental justice, I



           5   want to help people, including members of the EIB,



           6   understand that law and fulfill their statutory duty to



           7   serve the public interest for all New Mexicans.



           8        Q.   Do you have any recommendations to the Board



           9   for these regulations based on environmental justice



          10   principles and the testimony that you've reviewed?



          11        A.   Yes.  I would recommend that the Board reject



          12   any proposals for changes to the regulation that would



          13   have the potential for -- to disparately harm



          14   marginalized populations, particularly communities of



          15   color.  I would also recommend that the Board accept any



          16   reasonable proposals that would further protect



          17   marginalized populations from health harms.



          18             I have reviewed the proposals for changes to



          19   the regulation from NMOGA, and I see they include



          20   proposals to subject low potential to emit wells to less



          21   frequent leak detection inspections.  I also understand



          22   from testimony by Hillary Hull that many people of



          23   color, including Native Americans, live in close



          24   proximity to such wells.



          25             I therefore recommend that in keeping with
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           1   environmental justice principles the EIB reject



           2   proposals for reduced inspections of wellhead proposals.



           3             I've also reviewed the proposals from the



           4   coalition of nonprofit organizations, including CCP and



           5   NAVA Education Project, that would require more frequent



           6   leak detection and repair for wellhead sites within



           7   1,000 feet of occupied buildings.  And I have reviewed



           8   the rebuttal testimony from Lee Ann Hill stating that



           9   there's a reasonable degree of scientific certainty that



          10   living in close proximity to oil and gas facilities



          11   results in increased health risks.



          12             Because many of the people who live in close



          13   proximity to these wells are people of color, I



          14   therefore recommend the EIB adopt those provisions in



          15   keeping with the principles of environmental justice.



          16             This concludes my rebuttal testimony.



          17             MR. SHIMANEK:  Madam Hearing Officer, this



          18   concludes the summary testimony of Professor Cliff



          19   Villa, and we now open him up for cross-examination.



          20             HEARING OFFICER ORTH:  Thank you very much,



          21   Professor Villa and Mr. Shimanek.



          22             If you would stop sharing your screen



          23   momentarily, Professor.



          24             MR. VILLA:  Yes.  Hello.



          25             HEARING OFFICER ORTH:  Thank you.
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           1             If there is any party -- oh, I think I see



           2   Mr. de Saillan -- who wishes to question Professor



           3   Villa, turn on your screen.



           4             We'll start with you, Mr. de Saillan.



           5             MR. DE SAILLAN:  Thank you, Madam Hearing



           6   Officer.



           7             Can you hear me okay?



           8             MR. VILLA:  Yes, sir.  Thank you.



           9             MR. DE SAILLAN:  Okay.



          10                       CROSS-EXAMINATION



          11   BY MR. DE SAILLAN:



          12        Q.   Good evening, Professor Villa.



          13             Just for the record, my name is Charles de



          14   Saillan, and I'm an attorney representing the New Mexico



          15   Environmental Law Center.



          16             I just have a couple quick questions for you.



          17             You talked about the Rhino decision in your



          18   testimony?



          19        A.   Yes.



          20        Q.   And you mentioned that there was an Attorney



          21   General opinion that applied the Rhino -- the holding of



          22   the Rhino decision to the Air Quality Control Act?  Is



          23   that -- was that your testimony?



          24        A.   Yes.



          25        Q.   Are you familiar with a New Mexico State
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           1   District Court case that similarly applied the holding



           2   of the Rhino decision to the Air Quality Control Act?



           3        A.   I may, although I'm not sure I'm thinking of



           4   the one you are.



           5        Q.   Okay.



           6             Well --



           7        A.   Can you provide a little more information?



           8        Q.   I'm thinking in particular of a case last



           9   year, SouthWest Organizing Project versus



          10   Albuquerque-Bernalillo County Water Quality Control



          11   Commission.



          12        A.   Yes.



          13        Q.   Or -- excuse me -- Air Quality Control Board.



          14        A.   Um-hum.  Yes.



          15        Q.   Could you elaborate on that a little bit?



          16        A.   Well, I believe the case arose from the



          17   Albuquerque South Valley, which I described earlier in



          18   my testimony, which is a community that is experiencing



          19   multiple forms of pollution.  It may be that the



          20   pollution is coming from facilities that are subject to



          21   permits and may even be that the pollution is coming



          22   from facilities that are in compliance with applicable



          23   permits.



          24             The question there is -- and is often one of



          25   cumulative impacts on those communities.  Again that
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           1   community is very low-income and very diverse, heavily



           2   people of color, and, of course, they have concerns



           3   about protecting their own health even if those



           4   facilities are in compliance with their individual



           5   permits.



           6             MR. DE SAILLAN:  Thank you, Professor Villa.



           7   That's all the questions I have.



           8             HEARING OFFICER ORTH:  All right.  Thank you,



           9   Mr. de Saillan.



          10             Mr. Rose?



          11             MR. ROSE:  Just a couple questions for



          12   clarification.



          13                       CROSS-EXAMINATION



          14   BY MR. ROSE:



          15        Q.   Professor Villa, my understanding is that the



          16   Environmental Law Clinic is representing the parties



          17   you're testifying on behalf of in this hearing; is that



          18   correct?



          19        A.   Yes.  That's my understanding.



          20        Q.   And do you have an attorney-client



          21   relationship with those parties, or is your testimony



          22   independent of that representation?



          23        A.   I am not in this capacity representing the



          24   clients in this case.  I do in my faculty capacity



          25   rotate into that clinic, although I've had no direct
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           1   engagement as an attorney in this particular proceeding.



           2        Q.   And with respect to Mr. de Saillan's comment,



           3   are you aware of the Court of Appeals case dealing with



           4   SouthWest Organizing Project's challenge to an air



           5   permit with the City of Albuquerque and rejection -- I



           6   believe rejection of the cumulative impacts requirement



           7   that in that case the Albuquerque Air Board considered?



           8        A.   Yes.  I am familiar with that.



           9        Q.   And -- and that was a permitting decision,



          10   correct?



          11        A.   I believe it was.



          12        Q.   And this is a rulemaking decision --



          13   rulemaking matter?



          14        A.   Yes.  That's my understanding.



          15        Q.   And are -- and are you testifying that this



          16   Board has the authority as a matter of state law to



          17   require -- to impose requirements that are more



          18   stringent than necessary to -- to meet the federal



          19   ambient air quality standard for ozone?



          20        A.   My testimony is that this Board has authority



          21   and an affirmative duty to protect the health of all New



          22   Mexicans.  The language in the definition of



          23   environmental justice is actually all people, and



          24   whatever it may take to protect those people, that that



          25   is the requirement of environmental justice.
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           1        Q.   And are you recommending to the Board that --



           2   that if the notice of this proceeding did not include



           3   some of the language you're talking about or notice of



           4   that, that it's appropriate for the Board to, in fact,



           5   act without -- without giving notice to others who might



           6   be affected?



           7        A.   I am not making any proposal for a rulemaking



           8   that's not already stated in my written testimony.



           9        Q.   And do you know whether -- is it your opinion



          10   that the notice of this proceeding allows the Board to



          11   consider those proposals?



          12        A.   I could read the notice of this proceeding.



          13   I -- like anybody else.  I understand the notice of the



          14   proceeding applies to emission standards for volatile



          15   organic compounds and oxides of nitrogen for oil and gas



          16   production, processing and transmission sources.



          17        Q.   And that's -- and if you read the rest of the



          18   notice, I think it goes on to say it implements a



          19   provision of the state statute related to assuring that



          20   the federal ozone NAAQS is met.



          21        A.   I'm sure that notice will speak for itself.



          22        Q.   And I was just wondering whether your opinion



          23   included an examination of the notice and an opinion on



          24   whether or not the notice that this Board is operating



          25   under is sufficient to include the proposals you
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           1   testified on.



           2        A.   My testimony is really related to the



           3   authority and duty of this Board to serve the interests



           4   of environmental justice and protecting all people in



           5   the State of New Mexico.



           6        Q.   And is it your opinion that the federal ozone



           7   National Ambient Air Quality Standard does not somehow



           8   affect all people equally?



           9        A.   Well, we've heard a good bit of testimony



          10   today that proximity to sources of air pollution can



          11   have a significant effect on human health.  We've heard



          12   testimony from Dr. Thompson and others who have



          13   testified to that point.  I am not here to testify



          14   specifically about medical issues.  But I think we've



          15   heard testimony to that effect today.



          16        Q.   And again is it your opinion that this Board



          17   has the authority to adopt requirements more stringent



          18   than the federal National Ambient Air Quality Standards



          19   in this proceeding?



          20        A.   Well, I think one thing we know, as we've



          21   heard today, is that the NAAQS for criteria pollutants



          22   have become more stringent over time.  And in fact, I



          23   know that there have been a number of concerns where



          24   people have referred to a national standard as



          25   suggesting that that ensures compliance with protection
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           1   of public health.



           2             The Friends of Buckingham case was actually a



           3   case directly on point.  It appeared that the particular



           4   county in Virginia was in compliance with the NAAQS.



           5   However, people who lived right next to the proposed



           6   facility could have been certainly threatened because



           7   they might have been breathing more polluted air than



           8   would have been detected when you apply the NAAQS over a



           9   large area like an air shed.



          10        Q.   Do you know whether or not there's a proposal



          11   before this Board to adopt a standard for ozone more



          12   stringent than the NAAQS?



          13        A.   I'm not aware of that.



          14             MR. ROSE:  Thank you, Madam Hearing Officer.



          15   I have no further questions.



          16             HEARING OFFICER ORTH:  All right.  Thank you.



          17             Let me invite any other party with a question



          18   of Professor Villa to turn on their camera.



          19             No?



          20             I'll turn then to questions from the Board.



          21             While I'm doing that, if you're an attendee on



          22   this platform and would have a question, please reach



          23   out through the chat.



          24



          25
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           1                          EXAMINATION



           2   BY THE BOARD:



           3             HEARING OFFICER ORTH:  Madam Chair, do you



           4   have questions of Professor Villa?



           5             CHAIR SUINA:  Thank you, Madam Hearing



           6   Officer.  And I think I just want to clarify.



           7             Good afternoon -- or good evening, Professor



           8   Villa.



           9             Appreciate your testimony and thank you for



          10   staying with us at this late hour.



          11             MR. VILLA:  Thank you.



          12             CHAIR SUINA:  Kind of to follow up on



          13   Mr. Rose's line of questioning, I think he was talking



          14   about not more stringent than the NAAQS -- federal EPA



          15   NAAQS levels, but am I understanding in terms of the



          16   proposals in -- that have been put forth would be more



          17   stringent in terms of, say, the leak -- the LDAR



          18   proposed requirements that would accomplish -- or would



          19   address some of the environmental justice concerns?



          20             MR. VILLA:  Yes.  Thank you for the question,



          21   Madam Chair.



          22             So I am not proposing any changes to a



          23   national standard that is set by EPA.  But the National



          24   Ambient Air Quality Standards are really measured as a



          25   measurement of air pollution in the ambient air and --
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           1   and measured over large geographic areas like a county



           2   or an air shed.



           3             As I understand the proposal that we're



           4   discussing in this proceeding, it's not about changing a



           5   national standard.  It's about how you achieve that



           6   national standard.  And one way to achieve it is by



           7   preventing emissions of air pollutants, specifically the



           8   ones at issue in this case, so that you don't exceed



           9   those national standards.



          10             CHAIR SUINA:  Thank you for that response, and



          11   I -- if I can just kind of clarify.



          12             So some of the proposals, I think, that you



          13   mentioned here your review of, in close proximity --



          14   some of the close proximity proposals, would that



          15   address some of the environmental justice concerns?



          16             MR. VILLA:  Yes.  And I appreciate the



          17   question, too.



          18             I mean, the NAAQS may be one standard to -- to



          19   consider in protecting human health.  Another standard



          20   to consider is just the actual absolute pollutants that



          21   people are breathing if, for example, they live right



          22   next to a facility.  The national standard won't tell



          23   you whether or not health of any individual family or



          24   household is being protected.  What will tell you that



          25   is monitoring and -- and inspections of the actual
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           1   emissions from an individual facility.



           2             CHAIR SUINA:  Okay.  Thank you so much,



           3   Professor Villa.



           4             And, Madam Chair, that's all I have for now.



           5             MR. VILLA:  Thank you.



           6             HEARING OFFICER ORTH:  Thank you.



           7             Vice-Chair Trujillo Davis.



           8             VICE-CHAIR TRUJILLO DAVIS:  I don't have any



           9   questions at this time.  I'd just like to thank



          10   Mr. Villa for taking the time to speak with us.



          11             MR. VILLA:  Thank you, Madam Vice-Chair.



          12             HEARING OFFICER ORTH:  Thank you.



          13             Member Bitzer?



          14             MEMBER BITZER:  I have no questions.  Thank



          15   you.



          16             HEARING OFFICER ORTH:  Thank you.



          17             Member Garcia?



          18             I'm not sure that I see her anymore.



          19             And Member Honker.



          20             I think -- all right.



          21             Let's see.  Does any of that prompt redirect



          22   for you, Mr. Shimanek?



          23             MR. SHIMANEK:  No.  I believe that would



          24   conclude all our testimony tonight.  Thank you.



          25             HEARING OFFICER ORTH:  All right.  Thank you.
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           1             Thank you very much, Professor Villa and



           2   Mr. Shimanek.



           3             MR. VILLA:  Thank you, Madam Hearing Officer.



           4             Good night.



           5             HEARING OFFICER ORTH:  Good night.



           6             Ms. Katz, we apparently do not have



           7   Mr. Blewitt testifying on this topic, and we don't have



           8   Ms. Hill until tomorrow morning.



           9             I'm wondering if there's anything further



          10   tonight from Ms. Kuehn or if you want to wait.



          11             MS. KATZ:  I think that we can -- I'd like to



          12   just put Ms. Kuehn -- Ms. Kuehn and Mr. Palmer up to try



          13   to wrap up our case this evening.



          14             HEARING OFFICER ORTH:  All right.



          15             MS. KATZ:  It's not very much.



          16             HEARING OFFICER ORTH:  All right.  Thank you.



          17             MS. KATZ:  All right.



          18            ELIZABETH BISBEY-KUEHN and BRIAN PALMER



          19            (Relating to Topic Order 27 continued)



          20        having been first duly sworn or affirmed, were



          21        examined and testified further as follows:



          22                      DIRECT EXAMINATION



          23   BY MS. KATZ:



          24             MS. KATZ:  Okay.  So beginning with Ms. Kuehn,



          25   what is the Department's response to the environmental

�



                                                                    2775





           1   NGOs' proposal for increased leak monitoring at wells



           2   located near occupied structures?



           3             MS. BISBEY-KUEHN:  The Department supports the



           4   proposal, and we note that EDF has put on evidence



           5   demonstrating health impacts based on proximity, and



           6   that Colorado has adopted similar provisions in their



           7   Regulation 7, and the Department believes that this is



           8   the right thing to do, and we think that industry should



           9   agree to the proposal.



          10             MS. KATZ:  Thank you.



          11             And moving to Oxy's testimony, what is the



          12   Department's position on -- regarding exempting



          13   satellite facilities from the LDAR requirements as



          14   proposed by Oxy?



          15             MS. BISBEY-KUEHN:  The Department does not



          16   agree that satellite facilities should be exempt from



          17   the LDAR requirements.  Oxy did not provide any



          18   emissions data on those types of facilities, and NMED



          19   was unable to determine the implications of exempting



          20   those types of facilities.  If this is a low-emitting



          21   facility, the rule already provides for a reduced LDAR



          22   frequency based on PTE.



          23             MS. KATZ:  Thank you.



          24             And so moving to NMOGA's testimony,



          25   Mr. Smitherman stated that the AVO requirements in the
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           1   Oil Conservation Division rule do not align with the



           2   Department's AVO requirements in its proposed rule.



           3             What is your response to that statement?



           4             MS. BISBEY-KUEHN:  The Department's proposal



           5   requires weekly and monthly AVO inspections depending on



           6   a facility's oil or gas throughput.  OCD's regulation



           7   requires weekly and monthly AVO inspections based on gas



           8   throughput.  So these rules are aligned for gas



           9   throughput, and it was appropriate for OCD to base their



          10   requirement on gas throughput because that -- the intent



          11   of that rule is to reduce the waste of gas.



          12             It is not appropriate to delete oil throughput



          13   from this draft rule, as that would exempt AVO



          14   inspections of those wells that are primarily



          15   oil-producing wells with low natural gas production.



          16   Oil wells with low gas production are sources of VOC



          17   emissions, and the purpose of the AVO inspection is to



          18   find and fix those sources of leaks, of leaking VOC



          19   emissions.



          20             Thus it is not appropriate to strike the oil



          21   throughput threshold from this requirement.



          22             MS. KATZ:  Thank you.



          23             Mr. Smitherman said that NMOGA would be happy



          24   to gather cost information from New Mexico operators



          25   that would be representative of actual New Mexico
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           1   operations.



           2             Did the Department send out a survey to



           3   operators following the methane advisory panel process



           4   in order to gather this type of New Mexico-specific



           5   data?



           6             MS. BISBEY-KUEHN:  Yes.



           7             MS. KATZ:  And what was the response rate to



           8   that survey?



           9             MS. BISBEY-KUEHN:  Zero response.



          10             MS. KATZ:  Did NMED propose the LDAR



          11   frequencies that are currently before the Board on May 6



          12   with its petition for rulemaking?



          13             MS. BISBEY-KUEHN:  Yes.



          14             MS. KATZ:  And could NMOGA have collected the



          15   information from its members and provided it for the



          16   Board's consideration over the past four-and-a-half



          17   months?



          18             MS. BISBEY-KUEHN:  Yes.



          19             MS. KATZ:  Regarding Mr. Smitherman's



          20   suggestion that NMED should allow compliance with the



          21   federal requirements to suffice, if those



          22   requirements -- regarding that statement, if those



          23   requirements were sufficient, would we be seeing the



          24   rising ozone levels that we are?



          25             MS. BISBEY-KUEHN:  No.
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           1             MS. KATZ:  And is it necessary to have more



           2   stringent state rules to address that issue as



           3   authorized by the statute?



           4             MS. BISBEY-KUEHN:  Yes.



           5             MS. KATZ:  Thank you.



           6             And turning to Mr. Palmer.



           7             Mr. Smitherman characterized ERG's analysis



           8   regarding LDAR -- the LDAR provisions as having errors.



           9             In any of his direct or rebuttal, did



          10   Mr. Smitherman identify any actual errors in the NMED



          11   and ERG methodology?



          12             MR. PALMER:  No, he did not.  The NMED



          13   analysis used the federal EPA's Control Technique



          14   Guideline analysis that was published in 2016 and is



          15   still the guidance offered to states to develop rules



          16   for existing sources of VOC in the oil and gas industry.



          17             MS. KATZ:  Thank you.



          18             And does the CTG present incremental costs for



          19   different LDAR frequencies or recommend that states



          20   evaluate incremental costs?



          21             MR. PALMER:  No, it does not.



          22             MS. KATZ:  Thank you.



          23             That is all I have on the surrebuttal.



          24             HEARING OFFICER ORTH:  Thank you, Ms. Kuehn,



          25   Mr. Palmer and Ms. Katz.
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           1             If there are any parties with questions of the



           2   Environment Department panel --



           3             I see you, Mr. Rose.



           4             MR. ROSE:  Madam Hearing Officer, my question



           5   is actually more for counsel than for the witnesses, and



           6   I just wanted some clarification that -- that I think



           7   Ms. Kuehn testified about the proposals being more



           8   stringent than federal requirements, and I was curious



           9   as to how the Department saw procedurally this Board was



          10   going to look at that and whether it was going to have



          11   a -- this hearing or a separate hearing that would be



          12   directed to the determination required by the state



          13   statute that -- that based on substantial evidence after



          14   notice and public hearing, that the proposed rules will



          15   be more protective of public health and the environment.



          16             Is it -- it the Department's position that



          17   this proceeding satisfies that or that some separate



          18   proceeding specific to the proposals would be necessary?



          19             MS. KATZ:  Mr. Rose, we are not relying



          20   specifically on that provision, and the provision in



          21   what is currently Paragraph C of 74-2-5 authorizes the



          22   Board to adopt more stringent regulations to address



          23   rising ozone concentrations in areas of the state that



          24   are exceeding 95 percent of the NAAQS.



          25             MR. ROSE:  Thank you, Madam Hearing Officer.
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           1             HEARING OFFICER ORTH:  Thank you.  Oops.



           2             Are there any other parties with questions of



           3   the Department?



           4             No, not seeing anyone else.



           5             I turn to questions from the Board.



           6             While I'm doing that, if you're an attendee on



           7   the platform and have a question, reach out through the



           8   chat.



           9             Madam Chair, do you have a question?



          10             CHAIR SUINA:  Thank you, Madam Hearing



          11   Officer.



          12             I just want to thank our witnesses for



          13   sticking with us and Ms. Katz for hanging in there.



          14             I have no questions at this time.



          15             HEARING OFFICER ORTH:  Thank you.



          16             Vice-Chair Trujillo Davis.



          17             VICE-CHAIR TRUJILLO DAVIS:  I want to echo



          18   Member Suina's sentiments there and thank you.



          19             I don't have any questions right now.



          20             HEARING OFFICER ORTH:  All right.  Thank you.



          21             Member Bitzer?



          22             MEMBER BITZER:  No questions.  Thank you.



          23             HEARING OFFICER ORTH:  Thank you very much.



          24             Thank you, Ms. Katz, Ms. Kuehn and Mr. Palmer.



          25             I believe that completes as much of the topic
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           1   as we can this evening, and we'll hear from Ms. Hill in



           2   the morning.



           3             So -- wait.  Ms. -- oh, Ms. Fox.



           4             MS. FOX:  Thank you, Madam Hearing Officer.



           5             We were wondering if we could be heard on



           6   Mr. Rose's objections to our exhibits tomorrow morning



           7   before Ms. Hill goes on.  She -- you know, they object



           8   to a number of our exhibits and testimony, and she is



           9   one of them, and we would like to put this objection to



          10   rest.



          11             HEARING OFFICER ORTH:  Is 8:30 okay for the



          12   lawyers again?  Yeah?



          13             I see Ms. Katz nodding.  Ms. Fox.



          14             Let's see.  Mr. Rose?



          15             MR. ROSE:  Madam Hearing Officer --



          16             HEARING OFFICER ORTH:  Mr. Rose?



          17             MR. ROSE:  Yes.  I'm getting there.  I'm just



          18   slow at this time of night.



          19             I thought we put the issue to bed and that



          20   we'd address it in our posthearing submittals, but I can



          21   certainly make the same argument, and as I think I've



          22   responded to Ms. Fox, if -- we've stipulated as to the



          23   admissibility subject to objection.  If they want you to



          24   rule on the objection, I -- if you rule against me, I'm



          25   going to raise it again in posthearing submittals
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           1   anyway.



           2             So I don't think that we gain anything in



           3   terms of time or particularly in finishing this hearing



           4   by doing it that way, but I can certainly do that if



           5   that's appropriate.



           6             HEARING OFFICER ORTH:  All right.  So,



           7   Mr. Rose, you know I've been very careful for about 20



           8   years now not to make recommendations to boards or



           9   commissions on the merits of a petition, but I guess I



          10   feel like I would still like an opportunity to make



          11   recommendations on the admissibility of evidence.



          12             So let's -- let's go at 8:30.  And --



          13             MS. FOX:  Thank you.



          14             HEARING OFFICER ORTH:  Let's see.  Vice-Chair



          15   Davis, I'm sorry.  Do you have a question you want to



          16   put on the record?



          17             No.  Okay.



          18             I think we're done for this evening, then.



          19             Thank you, all, very much for hanging in there



          20   with us, and I'll be on the call with the lawyers at



          21   8:30.



          22             Good night.



          23             (Proceedings adjourned at 8:21 p.m.)



          24
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