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Oil and Gas Sector – Ozone Precursor Pollutants

CLOSING ARGUMENTS BY NEW MEXICO OIL AND GAS ASSOCIATION
	Pursuant to the “Procedural Order on Post-Hearing Process” filed in this matter on November 19, 2021, the New Mexico Oil and Gas Association (“NMOGA”) hereby submits its closing arguments, proposed statement of reasons, and an annotated redline in the EIB 21-27(R) proceeding.    
	The New Mexico Environment Department (“NMED” or “Department”) proposes that the New Mexico Environmental Improvement Board (the “Board”) adopt a new 20.2.50 NMAC to require additional control of ozone precursors emitted by oil and gas owners and operators located within areas of the state where ozone concentrations exceed ninety-five percent of the primary national ambient air quality standard. 
NMOGA is a coalition of more than 1,000 oil and natural gas companies. Industry suppliers, and individuals operating in the state of New Mexico and has been engaged in this rulemaking effort since its inception. NMOGA members include all facets of oil and gas production, transportation, and delivery. NMOGA is the oldest and largest organization representing the oil and gas industry in New Mexico. Oil and gas production is the greatest economic contributor to the state of New Mexico, supporting more than 134,000 jobs and $17 billion in annual economic activity. In addition, taxes and royalties from the oil and gas industry account for $5.3 billion in public revenue which is 39% of New Mexico’s annual budget, including over $1.4 billion for public schools. 
NMOGA’s goal is to achieve a workable rule that makes significant progress in reducing ozone precursor pollution. As a representative of so many entities regulated by this rule, NMOGA ask the Board to give serious consideration to its concerns and suggestions.
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SUMMARY OF ARGUMENT
Without a doubt, the proposed Part 20.2.50 NMAC is a complex and costly rule.  Despite the fireworks at the hearing on the costs, there is not much difference between the industry estimate ($3 billion+ over five years) and the Department’s estimate (approximately $1.2 billion) when you consider that industry included all costs while the Department’s experts “financed” the costs over 15 years but only reported the first five-year cost.  The volatile organic compound (VOC) controls in the rule also contribute limited ozone reduction, amounting to about 0.2 ppb through much of the Permian and perhaps 0.5 ppb in the San Juan basins. As testified at the hearing, changes of over a thousand tons/year of VOC would not affect the modeled results. In such circumstances, the Board has a duty to carefully scrutinize the proposed controls to ensure that they are worth the expenditure of New Mexico’s limited time and treasure. In reaching its conclusions, the Board may consider co-benefits, but may not rely on them as the exclusive basis for adopting a provision. With this caveat, NMOGA supports the Department’s petition in many respects but proposes several changes to improve the workability of the rule and eliminate costly measures that provide little to no ozone reduction or air quality benefit.  For the Board’s convenience, these arguments are presented in rule order.
Scope, 20.2.50.2 NMAC. The legislature has limited the applicability of 20.2.50 NMAC[footnoteRef:2]  to “sources of emissions within the area of the state where the ozone concentrations exceed ninety-five percent of the primary national ambient air quality standard.”  The Department has selected counties as the “area of the state” underlying this evaluation and the “design value” for comparison against the ninety-five percent threshold.  The only monitor in Rio Arriba County has a design value less than 95% of the ozone NAAQS, and Chaves County does not have a design value established.  Tr. 1:191:12-18.  Because these “areas of the state” do not have design values exceeding ninety-five percent of the primary ozone standard, the Board currently lacks authority to impose 20.2.50 NMAC on sources located within these counties. [2:  Unless otherwise specified, all references to 20.2.50 NMAC refer to the department’s December 16, 2021 proposal. A subsequent proposal was provided on January 18, 2022. Where significant, we have noted changes reflected therein.] 

Applicability, 20.2.50.111 NMAC. The record does not support NMED’s insistence that only an engineer is qualified to calculate potential to emit. The Board should ensure the integrity of potential to emit calculations by simply requiring that the engineer, consultant or inhouse staff be appropriately qualified based on training and experience.  
General Provisions, 20.2.50.112 NMAC. While the Department is no longer proposing the impracticable Emissions Monitoring Tagging (“EMT”) system, various section of 20.2.50 NMAC continue to require owners and operators to record a date and time stamp, including a GPS display of the location, for certain monitoring events. The Department has committed to identify acceptable technologies within one year.[footnoteRef:3] In identifying these technologies, the Department has indicated it will engage with stakeholders and solicit and incorporate feedback. The Board should memorialize this commitment in the regulatory language or statements of reason.  In its most recent proposal, the Department has also granted industry two years from the date technologies are identified to finalize implementation.[footnoteRef:4] NMOGA asks the Board to adopt this extended timeline, which is responsive to voluminous testimony concerning the impracticality of integrating technologies for an entire industry within a shorter timeframe.   [3:  This is reflected in the Department’s most recent redline circulated to parties on January 18, 2022. ]  [4:  This is reflected in the Department’s most recent redline circulated to parties on January 18, 2022.] 

Engines & Turbines, 20.2.50.113 NMAC. While the Department’s initial petition imposed unworkable emissions limits on engines and turbines, the Department has now proposed standards that are both aggressive and achievable. The Department has also incorporated several crucial changes that eliminate unenforceable standards, provide flexibility, and ensure environmental protection. These include the exclusion of nonroad engines (20.2.50.113.A), the redefining of construction to exclude relocation and like-kind replacement (20.2.50.7.J), extended implementation timelines (20.2.50.113.B.2 and B.7(a)), an alternative compliance plan option (20.2.50.113.B(10)), an alternative emission standard allowance in cases of technical impracticability or economic infeasibility (20.2.50.113.B(11)), and the incorporation of the short-term replacement engine substitution concept currently authorized in many air quality permits (20.2.50.113.B(12). To ensure engine and turbine standards maintain “technical practicability and economic reasonableness,” the Board should finalize the tables and concepts as presented in the Department’s and NMOGA’s redlines. 
Control Devices, 20.2.50.115. NMOGA generally supports the standards for control devices in the Department’s latest proposal, except that the record does not demonstrate that the more stringent redundant control requirements under 20.2.50.115.E.1(b) NMAC are more protective of ozone concentrations. The Board should not adopt these requirements. 
Equipment Leaks and Fugitive Emissions, 20.2.50.116 NMAC. NMOGA’s proposed inspection frequencies and thresholds achieve significant emissions reductions, are supported by the record, and should be adopted by the Board. NMOGA urges the Board to not adopt the Department’s proposed thresholds and frequencies under 20.2.50.116 NMAC, which imposes unduly burdensome leak detection and repair requirements that contribute little to the statutorily prescribed goals of ozone attainment and maintenance. The Department’s proposed leak inspection frequencies under 20.2.50.116.C(3)(b), (c), and (e) impose a stringency that does not account for the diminishing returns of repetitive inspections and the escalating, exorbitant incremental costs. The proximity proposal under 20.2.50.116.C(3)(e) to require more frequent inspections at well sites within 1,000 feet of an occupied area also miss the mark and is worrying vague. The Board’s authority under NMSA 1978, § 74-2-5.C and the notice provided to the public require that standards under 20.2.50 NMAC be targeted at attaining and maintaining the ozone primary standards. The proximity proposal is directed at mitigating impacts from direct emissions, not from ozone, which expert testimony admitted would not form in the 1,000-foot distance prescribed.  Testimony of Lee Ann Hill, Tr. 9:2848:10-10:2849:6. 
Hydrocarbon Liquid Transfers, 20.2.50.120 NMAC. To ensure the “technical practicability and economic reasonableness” of standards under 20.2.50.121 NMAC, the Board should finalize several changes proposed by the Department and NMOGA. These include excluding liquid transfers involving produced water, excluding production facilities and associated tank batteries delivering liquids directly to pipelines, excluding sources that perform less than 13 loadouts per year, allowing semiannual inspections at unstaffed locations, and applying the extended implementation deadline under 20.2.50.123.B.(1) (rather than the 2-year deadline under 20.2.50.120 NMAC) to tanks used in hydrocarbon liquid transfers at gathering and boosting stations without controls. These changes are needed to eliminate costly measures that have no demonstrable ozone benefit and adjust implementation to reflect current supply chain challenges.
Pig Launching & Receiving, 20.2.50.121 NMAC, and Well Workovers, 20.2.50.124 NMAC. The record does not demonstrate that pig launching and receiving and well workover standards will contribute demonstrably to ensuring attainment or maintenance of the primary ozone standards. Their adoption is not supported by the record and would imperil the legal soundness of the rule.  If the Board decides to proceed anyway, despite the negligible ozone benefit, then the requested redlines should be made to reduce the burden.
Pneumatic Controllers and Pumps, 20.2.50.122 NMAC.  The Board should adopt NMED’s proposed 20.2.50.122 NMAC (with minor revisions) because it requires reasonable but significant VOCs reductions from pneumatic controllers. NMOGA has proposed minor revisions, which the Department has reviewed and agreed with in concept, to improve implementation. These revisions clarify replacement requirements at existing facilities, clarify that compliance is set based on the tables, set forth a compliance methodology for determining compliance on January 1, 2024, 2027 and 2030, and provide greater certainty in handling controllers necessary for safety and process reasons.  The revisions and their evidentiary basis are explained in this brief and the NMOGA redline.  Board should reject proposals by other stakeholders to increase the stringency of pneumatics requirements because increasing stringency is unnecessary and, in many respects, impractical. 
Storage Vessels, 20.2.50.123 NMAC.  NMOGA generally supports the Department’s proposal for controlling storage vessels under 20.2.50.123 NMAC, except that the 3 tpy applicability threshold for existing single tank batteries is not economically reasonable for the reasons set forth by Mr. Meyer at the hearing. After further discussion with NMED and review of the technical evidence, NMED has proposed a 4 tpy threshold for these tanks in its latest draft. While this is positive movement, the record demonstrates that a 6 tpy threshold for existing single tank batteries is supported by substantial evidence.  Additionally, both NMOGA and the Department agree that the Board should defer immediate regulation of storage vessels at produced water management units from regulation under section 20.2.50.123 until the need for such controls is established under section 20.2.50.126 NMAC. 
[bookmark: _Hlk93066608]Produced Water Management Units, 20.2.50.126 NMAC. The Department has made significant improvements to the produced water management unit standards under 20.2.50.126 NMAC by eliminating arbitrary emissions limits and unproven requirements to apply covers that route vapors to air pollution control devices. With available technology, these standards would have required the oil and gas industry to reduce the size of recycling operations and, in some cases, resort to freshwater. The Department has responded to these concerns by imposing requirements that are achievable with current technology and preserve industry’s ability to continue recycling activities. To further protect the industry’s ability to recycle water, NMOGA urges the Board to either exclude recycling facilities from the definition of produced water management units or, at the very least, to clarify that the 50,000 barrel applies to all facilities as was implied throughout the hearing. This change will help ensure that the recycling activities critical to New Mexico’s future can continue unimpeded.
NMOGA Final Redline. This brief does not address every argument for every change advocated by NMOGA. Additional argument and record support for requested changes are available in NMOGA’s final annotated redline of 20.2.50 NMAC, submitted on January 20, 2022. NMOGA incorporates those statements here. 
[bookmark: _Toc93563246]ARGUMENT
[bookmark: _Toc93563247]Stringency Relative to Federal Law. The Board Should Carefully Scrutinize All Sections of This Proposal That Are More Stringent than Federal Law and Reject Any Standard Where Public Notice Was Not Provided or Substantial Evidence of Greater Protectiveness Is Not in the Record.
The federal Clean Air Act requires the U.S. Environmental Protection Agency (EPA) to develop standards to combat air pollution, including standards for new sources of air pollution, 42 U.S.C. 7411, standards for sources of hazardous air pollutants, Id. 7412, and standards for the construction of new major sources and major modifications of existing major sources, among others. 42 U.S.C., Chapter 85, Subchapter I, Parts C and D.  These standards represent minimum requirements for sources of air pollution throughout the country. States may adopt or enforce other emissions standards to control or abate air pollution that are more stringent than federal law, so long as state law authorizes such measures and the provisions are not impermissible for some other reason, such as federal preemption. 42 U.S.C. 7416.
The New Mexico Legislature has limited Board’s authority to adopt standards that exceed the stringency of federal rules.  Before adopting stricter standards, the Board must make a “determination, based on substantial evidence and after notice and public hearing, that the proposed rule will be more protective of public health and the environment.” NMSA 1978, § 74-2-5.G (emphases added). 
Section 74-2-5 does not simply require a finding that the proposed state standard requires something that the existing federal standard does not. If that were so, the standard would be self-fulfilling and meaningless because the conditions for applying the test—greater stringency—would be identical to the conditions for satisfying it. Instead, section 74-2-5.G requires the Board to find that the proposed standard will provide greater protection to public health and the environment in a way that is meaningful under the New Mexico Air Quality Act. In the context of a rulemaking aimed at reducing ozone concentrations, that means the standards should reduce ambient ozone concentrations and thereby improve the attainment and maintenance of the ozone NAAQS, which are designed to protect “public health and the environment.” See § 74-2-5.G (requiring rule to be “more protective of public health and the environment”); 42 U.S.C. 7409(b) (requiring NAAQS to be protective of public health and welfare). There must be, at least, substantial evidence in the record to support the finding required by the statute.  That said, the Board is not compelled to adopt a provision where there is substantial evidence to support the required finding.  Instead, the Board has a duty to weigh competing evidence and to adopt or reject a particular proposal based on the weight of the evidence.
To implement these statutory directives, the Board must provide public notice that it intends to adopt standards more stringent than federal law, identify each substantive requirement of the proposal, compare that requirement against any federal counterpart, and evaluate the protectiveness of any standard that requires something that federal law does not.  A standard should be rejected if the Board did not provide public notice that it intended to go beyond federal requirements or if the standard does not advance ozone attainment and maintenance in a way that is more protective than the standard’s federal counterpart. 
To honor the intent of the legislature, the Board must conduct this protectiveness evaluation individually for every proposal that exceeds the stringency of federal law. The Board cannot simply conclude that 20.2.50 NMAC as a whole is more protective than the existing patchwork of federal requirements applicable to oil and gas operators. This approach would render the statutory directive meaningless because it would allow the Board to adopt any number of ineffective standards so long as the rule package contained at least one measure that provided an iota of greater protection. The legislation supports that one measure; it cannot be argued it supports the others.
For this rule to survive scrutiny, the Board must correctly find that it provided public notice of its intent to adopt more stringent standards for affected sections and that the standards at issue provide greater protectiveness. As explained more fully throughout, the record does not support this finding for several aspects of the rule:[footnoteRef:5] [5:  Note that this list is not exhaustive. For example, engines and turbines standards under 20.2.50.113 NMAC exceed the stringency of similar standards under 40 C.F.R. Part 60, Subparts GG, IIII, JJJJ and KKKK and 40 C.F.R. Part 63, Subparts ZZZZ and YYYY. However, NMOGA is not contesting these standards on this basis. ] 

· Redundant VRU control requirements under 20.2.115.E(1)(b) NMAC, which have no federal counterpart.
· Leak detection and repair requirements, including the LDAR proximity proposal, under 20.2.50.116 NMAC, which either have no federal counterpart or exceed the stringency of similar requirements under 40 C.F.R. Parts 60, Subparts OOOO and OOOOa[footnoteRef:6]. [6:  NMOGA is aware that the federal EPA is currently working on updating New Source Performance Standards for many oil and gas operations covered by this rule. However, the Board’s findings and conclusions must be based on the evidentiary record before it. As a nation-leading rule, the Board’s actions here will help inform the EPA in assessing the limits of what’s technically practicable and economically feasible.  ] 

· Pig launching and receiving requirements under 20.2.50.121 NMAC, which have no federal counterpart. 
· Storage vessel requirements under 20.2.50.123 NMAC, which exceed the stringency of similar requirements under 40 C.F.R. Parts 60, Subparts OOOO and OOOOa.
· Well workover requirements under 20.2.50.124 NMAC, which have no federal counterpart. 
· Produced water management unit requirements under 20.2.50.126, which have no federal counterpart.
[bookmark: _Toc93563248]Economic Reasonableness. The Board Should Reject Proposals That Are Economically Unreasonable to Protect the Contributions the Oil and Gas Industry Makes to the New Mexico Economy. 
The Board is required to give the weight it deems appropriate to the “economic reasonableness” of the proposed rule. NMSA 1978, § 74-2-5.G. While the Board has latitude in assigning the relative weight of the evidence relating to the factors it must consider under the Air Quality Control Act,, it must consider economic reasonableness to determine the weight that should be assigned, and it cannot altogether disregard economic impacts.[footnoteRef:7]  [7:  Indeed, the U.S. Supreme Court has found that statutory language granting more discretion than what the Air Quality Control Act gives the Board “requires at least some attention to cost.”  Michigan v. EPA, 576 U.S. --- (construing language “necessary and appropriate” in air statute).] 

John Dunham, technical witness for NMOGA, supplied the only comprehensive economic analysis of the rule. NMOGA Exhibit A6. NMED provided rebuttal testimony responding to Mr. Dunham’s analysis (NMED Rebuttal Exhibit 19) but disclaimed any obligation to perform an analysis of their own. See, e.g., Tr. 3:851:12-21.
Mr. Dunham testified that “the rule would cost oil and natural gas producers in the state a minimum of $3.8 billion 2020 dollars in direct administrative and operational costs over a 5-year period, with the bulk of these costs occurring in the first year or two.” NMOGA Exhibit A6:2:13-15. Mr. Dunham estimated that this “could lead to a loss of as many as 3,217 jobs in the petroleum production industry in New Mexico and cost the state’s economy $674.2 million annually. In addition, the state and its localities would receive almost $22.9 million less in tax revenue from businesses and employees in the oil and gas industry. This does not include reduced royalty and severance tax revenues resulting from lower production.” Exhibit A6, “Estimated Costs of Proposed Ozone Precursor Rule on Oil and Natural Gas Development in New Mexico,” at 1.
NMED witnesses Brian Palmer and Susan Day testified that Mr. Dunham’s cost estimates were not well supported. NMED Rebuttal Exhibit 19. NMED estimated the costs of the rule to be $338 million per year, amounting to $1.7 billion in costs over 5 years. NMED Rebuttal Exhibit 19:2:19. NMED witnesses later revised this estimate to be $215 million per year or $1.1 billion in costs over 5 years. Tr., 3:795:5-10. 
NMED’s rebuttal and surrebuttal testimony about the costs of the rule was confusing and misleading. Unlike the $3.8 billion 5-year cost provided by Mr. Dunham, Mr. Palmer and Ms. Day’s 5-year estimate of $1.1 billion did not include all costs for the life of the rule. Tr. 3:820:4-7. NMED witnesses testified that they estimated the costs of the rule would be incurred over 15 years instead of 5 years. Tr. 3:808:8-17. Based on NMED’s estimated annualized costs of $215 million per year, the total costs of the rule over 15 years would be $3.2 billion. Tr. 3:832:13-16. Although NMED witnesses testified that they lacked sufficient information to evaluate Mr. Dunham’s report and identified miscellaneous errors, NMED’s $3.2 billion estimates for the total cost of the rule is consistent with Mr. Dunham’s $3.8 billion estimate and confirms that the rule will have significant impacts on the New Mexico economy. 
The Board should put significant weight on the undisputed macroeconomic impacts of this rule as it deliberates the economic reasonableness of individual provisions. As detailed below, various provisions of the rule impose unreasonable economic burdens relative to the air quality benefit anticipated and should not be adopted as proposed.
[bookmark: _Toc93563249]Scope, 20.2.50.2 NMAC. The Board Should Not Apply This Rule to Rio Arriba and Chaves County Because These Counties Do Not Have Department Monitors Demonstrating the Design Value Exceeds 95% of The Ozone Standard.
Section 74-2-5.C is clear that the Board’s authority to adopt regulations is limited to those areas of the state exceeding 95 percent of the primary NAAQS: “Rules adopted pursuant to this subsection shall be limited to sources of emissions within the area of the state where the ozone concentrations exceed ninety-five percent of the primary national ambient air quality standard.” NMSA 1978, § 74-2-5.C.
Rio Arriba County does not have a “design value” exceeding 95% of the NAAQS. The Department’s witnesses conceded this point.  Baca testimony, Tr. 1:301:17-21.  The Department has now changed its position to argue that because some place in the air quality control region has a design value that exceeds 95%, the whole air quality control region and any county partially within it should have that design value.  As the testimony elicited shows, that is not how design values work.  Having chosen the “county” as a basis for its proposed rule, the Department must justify its proposal on that basis.  The evidence shows that the only monitor in Rio Arriba County has a design value less than 95% of the ozone NAAQS and that concentrations are trending downward.  There is no authority under the statute to impose proposed Part 50 on Rio Arriba County given the evidence before the Board that it does not exceed 95% of the ozone NAAQS.  NMSA 1978, § 74-2-5.C.
Similarly, Chaves County has no design value and should not be included in Part 50.  Tr. 1:191:12-18.  The Department argued that it “contributes” to the ozone problem, but the “contribution” aspect of Section 74-2-5.C goes to the types of sources contributing to the ozone problem and does not authorize regulation of those sources unless they are in an area of the state exceeding 95% of the NAAQS.  Section 74-2.5.C sets forth a two-step process before regulations may be adopted:  In step 1, the Board “determines that emissions from sources … cause or contribute to ozone concentrations in excess of ninety-five percent” of the primary ozone NAAQS.   In step 2, if this finding is made, then the “board … shall adopt a plan, including rules, to control emissions of oxides of nitrogen and volatile organic compounds to provide for attainment and maintenance” of the ozone NAAQS.  But “rules adopted pursuant to this subsection shall be limited to sources of emissions within the area of the state where the ozone concentrations exceed ninety-five percent” of the ozone NAAQS.  Id.   Containing sources that “cause or contribute” is simply irrelevant to the question of whether Chaves County “exceeds” 95% of the NAAQS.  For these reasons, the record does not support applying the rule to Chaves or Rio Arriba County. 
[bookmark: _Toc93563250]Applicability, 20.2.50.111 NMAC. The Record Does Not Support NMED’s Insistence that Only an Engineer Is Qualified to Calculate Potential to Emit.
The applicability of requirements under 20.2.50 NMAC turns largely on a source’s potential to emit, which is “the maximum capacity of a stationary source to emit any air pollutant under its physical and operational design.” 20.2.50.7.MM NMAC. NMED’s current proposal prohibits air quality consultants who are not engineers from conducting this potential to emit analysis.  
To justify this proposal, NMED testified that it wanted a certain level of assurance that the evaluation was accurate.  See Kuehn testimony, Tr. 4:1157:17-4:1158:6; 4:1161:4-22.  NMED admitted, however, that an engineer is not required for even complex permitting potential to emit calculations, which are frequently far more complex than the calculations required under proposed Part 50.  Kuehn testimony, Tr. 4:1161:23-4:1162:4.  Industry representatives testified that many professional engineers have no relevant expertise and that air quality consultants or compliance specialists, versed in how the air program determines potential to emit, were likely more qualified.  See Marquez testimony, 5:1474:20-5:1475:25; Davis Testimony, Tr. 4:1183:4-19; 4:1184:4-20.  (IPANM).  Oxy noted that for its 645 facility and 2,745 wells, this engineer requirement could add nearly 6,780 engineering hours, at a cost of over $800,000.  Holderman testimony, Tr. 4:1195:16-4:1196:7.  For these reasons, the Board should allow qualified air quality consultants who are not engineers to conduct the PTE assessments required under Part 50.   
This requirement would also be more stringent than federal law. PTE calculations for federal standards and permits are routinely done by non-engineering air quality consultants. As such, the Board cannot adopt these standards unless it finds they are more protective. It cannot make such a finding. The record demonstrates that NMED’s engineering requirement creates unnecessary, hamstringing barriers around the air quality professionals who are often most qualified to conduct this work.
[bookmark: _Toc93563251]General Provisions, 20.2.50.112 NMAC. The Board Should Memorialize the Department’s Commitment to Engage in a Stakeholder Process to Identify Date and Timestamp Technologies and Provide Industry Two Years to Integrate These Technologies.
Under various sections of Part 50, owners and operators must record a date and time stamp, including a GPS display of the location, of monitoring events. By January 1, 2023, the department has proposed to finalize and post a list of approved technologies to comply with date and time stamp requirements. Owners and operators would be required to comply with this requirement using an approved technology by April 1, 2023. Prior to this date, owners and operators are required to keep a written or electronic record of the date and time of any affected monitoring events. 
The regulated community has significant concerns about this process and what will ultimately be required, ranging from uncertainty about whether the identified technologies will be compatible with existing systems to anxiety about establishing a robust, expensive system to perform one or fewer monitoring events per year. Importantly, the Department has committed to identify these technologies through a process that solicits and incorporates the feedback of stakeholders. Bisbey-Kuehn Testimony, Tr. 5:1358:24-25 - 1359:1-9. This stakeholder process is essential to ensuring that the identified technologies meet the stated goals without imposing undue burden on regulated entities. Despite the importance of the stakeholder process and the Department’s commitment, 20.2.50.112.A(8)(b) NMAC simply states that the “department shall finalize a list of approved technologies” without any mention of soliciting or incorporating stakeholder input. We believe this is an oversight. NMOGA asks the Board to memorialize this commitment to engage with stakeholders in the statement of reasons and/or regulatory language to ensure that the identified technologies reflect the input of regulated entities. 
In addition, the Board should grant industry at least two years to implement the approved technologies. After extensive testimony on this issue, Ms. Bisbey-Kuehn testified that the Department was amenable to extending the timeline consistent with industry’s request. Bisbey Kuehn Testimony, Tr. 5:1582:14-17. The current Department proposal does not reflect that timeline, but we believe this is an oversight. As Ms. Kuehn and others testified, database development projects often take years.  Kuehn testimony, Tr. 5:1370:3-8.  The record indicates that technologies cannot be integrated into industry’s database systems quickly and that additional time is needed.  Smitherman testimony, Tr. 5:1427:21-5:1428:25; Brown testimony, Tr. 5:1437:19-5:1439:11. The Board should give industry at least two years to implement these technologies.
Beyond this remaining concern, the Department has made several crucial adjustments to 20.2.50.112 NMAC, and NMOGA urges the Board to adopt these revisions. 
The Department has modified the requirement to comply with manufacturer specifications to allow owners and operators to rely on “an alternative set of specifications, maintenance practices and schedules sufficient to operate and maintain such sources in good working order, which have been approved by qualified maintenance personnel based on engineering principles and field experience.” 20.2.50.112.A.1 NMAC; Kuehn testimony, Tr. 5:1356:6-16. This adjustment was made in response to voluminous testimony, which confirmed that reliance on alternative specifications provide needed flexibility without negatively impacting environmental outcomes. See, e.g., NMOGA Exhibit A1, 15:13-25.  
The Department has modified the annual reporting requirement under 20.2.50.112.D NMAC to address credible concerns prompted by prior iterations. Owners and operators would be required to annually generate a Compliance Database Report (CDR) on all assets under its control that are subject to the CDR requirements of Part 50 at the time the CDR is prepared and keep the report on file for five years. 20.2.50.112.D NMAC. Previously, the reporting language implied that an annual compliance certification requiring significant review, man hours and resources would be required, which various witnesses testified would be overly burdensome. Smitherman testimony, Tr. 5:1429:14-5:1430:14; Cooper testimony, Tr. 5:1492:7-5:1493:3. The department’s most recent proposal is responsive to these credible concerns and provides an adequate metric of compliance assurance. 
While Wild Earth Guardians and others testified that additional “deviation” reporting is necessary, these witnesses failed to demonstrate that the benefit of this reporting would outweigh the burden it would impose on both NMED and industry.  Copeland testimony, Tr. 5:1456:24-5:1457:23. Wild Earth Guardians also did not address the Department’s concerns that it could not accommodate substantial additional reporting. As Mr. Baca testified, this proposal would “overwhelm” the Department,” “impose additional burdens that are without any public health benefits,” and take the Department and industry away from the more important work of “addressing issues with compliance that have to do with emissions to the atmosphere.” Tr. 5:1592:15; 1593:8-13.
[bookmark: _Toc93563252]Engines and Turbines, 20.2.50.113 NMAC. The Board Should Adopt the Department’s Proposal Because It Requires Reasonable and Aggressive Emissions Reductions. 
Industry stakeholders engaged extensively with the Department prior to and during the hearing to reach agreement on appropriate, aggressive standards that both existing and new engines and turbines could meet.  The final result, encapsulated in the Department’s September 16 and December 16 redlines, should not be disturbed.  As Mr. Lisowski testified, there is no “blanket” technology that can meet all needs.  Lisowski testimony, Tr. 6:1726:25-6:1727:7.  Many of the low emitting combustor (LEC) controls are already implemented on existing turbines or else they may be small bore engines where these controls are not practical.  Lisowski testimony, Tr. 6:1725:17-6:1727:7.  Non-selective catalytic reduction (NSCR), used on many rich burn engines, is already in place and limited in further reduction by drift issues.  Lisowski testimony, Tr. 6:1729:13-6:1730:8.  Selective catalytic reduction (SCR) is not cost-effective or workable in the oil field as it is too expensive and requires full-time staffing, which is not available at most facilities.  Lisowski testimony, Tr. 6:1730:9-6:1731:3.  Based upon this testimony and supporting testimony from Mr. Dutton, Mr. Sheldon and Ms. Witherspoon, NMED, engine and turbine manufacturers, and industry reached an agreement on what is practical for New Mexico.  Kuehn testimony, Tr. 6:1682:10-13.  Mr. Lisowski also explained why the existence of the Alternative Compliance Plan did not mean that lower limits, such as the 1.2 g NOX/bhp-hr standard advocated by the environmental groups, could not feasibly be met.  Lisowski testimony, Tr. 9:2993:13-18; 9:2999:25-9:3001:11.  And Ms. Kuehn agreed that the original, more stringent, NMED proposal had not recognized the off ramps and exemptions found in the other regulatory programs or the differing field and gas conditions in New Mexico.  Kuehn testimony, Tr. 6:1701:23-6:1702:5. 
NMOGA also urges the Board to support the Department’s decision to exclude relocations and like-kind exchanges from the definition of “construction.”  Kuehn testimony, Tr. 6:1686:1-6.  This decision facilitates emissions reductions in the oil field by allowing engines to be “right sized” to the need, preventing them from running below optimal conditions (which would result in higher actual emissions), and allowing for more comprehensive maintenance in the shop as opposed to the field, which helps to keep the overall engine and turbine fleet in better repair.  Initial concerns from the National Park Service that old turbines would be “dumped” on New Mexico were ameliorated once they understood that all existing units, including relocated ones, would be subject to the existing source emissions limits.  Devore testimony, tr. 8:2401:2-8:2402:2.  Similarly, the Board should support CO testing as a surrogate for VOC testing, because it is cheaper and will enable operators to tune their engines more efficiently.  Lisowski testimony, tr. 6:1734:2-8.
The National Park Service in its pre-filed testimony requested that emissions limits be established for smaller engines.  Multiple experts testified that the proposed limits were not achievable in a cost-effective manner and urged that they not be adopted.  See Trent, Tr. 6:1814:9-16; Sheldon and Dutton, Tr. 6:1757:1-6:1760:13, Lisowski Tr. 9:2990:20-9:2991:20.  Based on this testimony, the National Park Service withdrew its request to regulate the smaller engines.  Devore testimony, Tr. 8:2399:24-8:2400:9.
The Department’s initial proposal applied 20.2.50.113 NMAC to portable engines, which include nonroad engines. NMED has since revised its proposal so that proposed 20.2.50.113 NMAC does not apply to nonroad engines. The Board should follow the Department’s course in excluding nonroad engines from the rule because emissions standards for such engines are subject to exclusive federal control. 42 U.S.C. § 7543(e); Engine Mfrs. Ass'n v. U.S. E.P.A., 88 F.3d 1075, 1087-88 (D.C. Cir. 1996) (“states must be preempted from adopting any regulation for which California could receive authorization.”); Pac. Merch. Shipping Ass'n v. Goldstene, 517 F.3d 1108, 1113 (9th Cir. 2008) (“we join the D.C. Circuit and hold that the implied preemption of § 209(e)(2) applies to ‘any nonroad vehicles or engines,’ including new and non-new sources.”). 
[bookmark: _Toc93563253]Control Devices, 20.2.50.115 NMAC. The Board Should Adopt the Department’s Control Devices Standard, Except that The Redundant VRU Requirement Is Not Supported By the Record and Should be Rejected.
Under proposed 20.2.50.115.E(1)(b), owners and operators must “control VOC emissions during startup, shutdown, maintenance, or other VRU downtime with a backup control device (e.g. flare, ECD, TO) or redundant VRU during the period of VRU downtime.” To the best of NMOGA’s understanding, the Department has not estimated the costs or emissions reductions associated with a redundant control device. Because these control devices are required to be used only during “startup, shutdown, maintenance, or other VRU downtime” and such events are inherently infrequent, the emissions reductions to be gained from redundant controls are slight, while the cost of acquiring, installing, and maintaining these redundant controls are relatively similar to the costs associated with acquiring, installing, and maintaining the primary control device. Consequently, the cost-per-ton reduced of the redundant control requirement is excessive. 
The redundant control requirement also has no federal corollary. As such, the Board must find that these requirements are more protective than federal law to support their adoption. There is no evidence in the record to suggest that the minimal emissions reductions associated with redundant controls would have a demonstrable impact on ozone concentrations. For this reason, the Board should not adopt these standards. 
If the Board determines against the weight of evidence to adopt these standards, NMOGA urges the Board to not require redundant controls during a facility-wide upset. The reason for this is simple: the conditions that caused the primary VRU to be down will also impact any redundant controls. To ensure this standard is technically feasible, it should not apply during such events. 
Beyond this concern, the Department and other stakeholders have worked throughout this rulemaking to clarify and refine section 20.2.50.115 NMAC in several ways, as documented in NMED and NMOGA’s final redline. NMOGA asks that the Board adopt these critical changes. 
[bookmark: _Toc93563254]Equipment Leaks & Fugitive Emissions, 20.2.50.116 NMAC. 
[bookmark: _Toc93563255]The Board Should Reject the More Stringent Leak Detection and Repair Thresholds and Frequencies Proposed by NMED and Adopt NMOGA’s Proposal Because the Added Stringency of NMED’s Proposal Has Minimal Impacts on VOC Reductions and Fails to Account for The Diminishing Returns of Increased Survey Frequency.
The record reflects that VOC emissions reductions are not very effective at reducing ozone in New Mexico. The Board must give due consideration to the “character and degree of injury to or interference with health, welfare, visibility and property.” NMSA 1978, § 74-2-5. This means the Board must consider the harm at issue and develop rules that are responsive to that harm. By requiring the Board to consider character and degree of injury, the legislature seeks to establish a fit between the problem and solution.  For example, if the character of injury is such that only certain types of measures will redress that injury, the statute implicitly directs the Board to only adopt those standards that are responsive.   
While New Mexico needs strong measures to address ozone, the weight of evidence fails to support the proposition that reducing VOC emissions through measures such as LDAR will redress that injury. The areas of New Mexico impacted by this rule are NOx sensitive, meaning that VOC emissions reductions have a relatively lesser impact on ozone concentrations, particularly in the quantities attributable to anthropogenic sources, such as oil and gas. As Mr. McNally testified, “additional controls on oil and gas VOC emissions are not an effective means of controlling ambient ozone levels in New Mexico, except for possibly in a very limited area in northeastern San Juan County.” NMOGA Exhibit A4, at 16. Based on the limited efficacy of VOC controls, it makes little sense to adopt some of the most stringent statewide leak detection and repair standards in the country when those standards will do little to help the state combat its ozone challenges. 
While NMOGA supports a strong LDAR program as a matter of good policy, NMOGA does not believe the onerous proposals advanced by the Department are warranted given the limited impact VOC emissions reductions are anticipated to have on ozone concentrations. Adopting these proposals would reflect inadequate consideration of the “degree and character” of the injury and the ability of these standards to redress that injury. 
In addition to considering the character and degree of injury, the Board also must consider the “technical practicability and economic reasonableness of reducing or eliminating air contaminants from the sources involved.”  NMSA 1978, § 74-2-5. This mandatory consideration reflects the legislature’s assessment that not all possible emissions reductions are worth pursuing: where there are technical or economic challenges that outweigh the benefits of implementing the proposed standards, based on the weight of evidence, such standards should not be adopted. 
Based on this consideration, the Board should reject the excessive leak frequencies proposed by the department because they impose unreasonable costs on the oil and gas industry and provide little emissions benefit. The competing proposals are as follows:
	
	Well Sites & Standalone Tank Batteries
	Gathering and Boosting Stations, Gas Plants, and Transmission Compressor Stations

	Frequency
	NMED 
	NMOGA
	NMED 
	NMOGA

	Annually
	<2 TPY
	<10 TPY
	None
	None

	Semiannually
	=>2 to <5 TPY
	=>10 to <25 TPY
	None
	<25 TPY

	Quarterly
	=>5 TPY or more
	=>25 TPY or more
	<25 TPY
	=>25 TPY

	Monthly
	None
	None
	=>25 TPY
	None



	As is clear from these proposals, although NMOGA is not aligned with the department, NMOGA has nevertheless proposed an aggressive leak detection program. NMOGA’s proposal ultimately strikes a more appropriate balance. 
Mr. Smitherman’s testimony makes clear that most leaks are identified and repaired during initial surveys. NMED’s own data demonstrates that 40% of all emissions reductions from LDAR are achieved with annual surveys, 60% are achieved with semiannual surveys, and 80% are achieved with quarterly surveys. See NMOGA Exhibit 58, at 14. A study from the American Petroleum Institute consisting of 6,000 surveys across 3,482 sites also found less than 2 leaks per site during initial surveys, with the leak rate falling quickly to less than 1 leaking component on average in subsequent surveys. 
Although the quantity of leaks detected diminish with increased frequency, the per-survey cost of conducting LDAR remains relatively the same, meaning that less emissions per dollar are reduced with each additional survey. NMOGA’s technical testimony demonstrates the exorbitant incremental costs associated with increasing LDAR frequency. The following tables summarize the costs of transitioning from annual to semiannual (NMOGA Exhibit 58, at 46), annual to quarterly (NMOGA Exhibit 58, at 47), and semiannual to quarterly (NMOGA Exhibit 58, at 48) at well sites. [image: Table
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The following table illustrates the incremental costs of increased LDAR monitoring at gathering and boosting sites (NMOGA Exhibit 58, at 50):
[image: Table
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As this analysis demonstrates, increasing LDAR frequency achieves minimal emissions reductions relative to the costs incurred. For well sites, NMOGA’s analysis uses NMED’s own data, except that NMOGA has used a different model plant. As discussed in Mr. Smitherman’s testimony, a model plant is a statistically average facility commonly used in rulemaking efforts to quantify costs and emissions reductions associated with a proposal. In the leak detection context, the goal of a model plant is to estimate the average population of potentially leaking components at a given facility type. Roughly speaking, constructing a model plant involves gathering data on the number of potentially leaking equipment and components at facilities to derive an average component count. An emissions estimate is then derived by multiplying the component count by the leaking component emissions factor. 
While NMED relied on well site model plant data from 1996 based on equipment surveys conducted outside of New Mexico, NMOGA relied on a model plant derived from data gathered from New Mexico oil and gas operators in 2019. NMOGA’s more recent and geographically relevant data came from EPA’s 2019 GHG report and showed that, on average, New Mexico sites have fewer pieces of equipment per site, fewer components per piece of equipment, and lower potential leak emissions than was observed in the 1996 study NMED has relied upon. Unlike adjustments to the well site model plant, NMOGA’s incremental analysis for well sites does not alter the cost data NMED relied upon, even though there is ample evidence in the record to suggest that NMED has underestimated such costs. Similarly, while NMED relied on gathering and boosting station model plant data derived from a 1995 EPA/GRI study, NMOGA relied on a 2019 Colorado State University study, which showed fewer equipment, fewer components, and lower potential leak emissions relative to NMED's data.  NMOGA Exhibit 28. 
As the Board may recall, several parties fought hard to keep NMOGA’s incremental LDAR analysis from being admitted into evidence. Nevertheless, since the incremental LDAR analysis has been admitted, its substantive conclusions have largely gone unrefuted. On rebuttal, NMED argued it could not evaluate the model plants because it did not understand how they were constructed. On surrebuttal, NMOGA countered that it provided the model plant data, and NMOGA applied the same methodology to construct its model plant that EPA applied in constructing the model plant upon which NMED relied. On surrebuttal, Mr. Palmer testified that the CTG does not direct states to conduct an incremental cost analysis, implying that such a review is not appropriate. Tr. 8:2778:18-20. But Mr. Palmer does not take issue with the methodology or mathematical conclusions reached by Mr. Smitherman. And the fact that the CTG does not recommend an incremental cost analysis is of no consequence. The CTG is guidance and has no bearing on the factors the Board must consider in fulfilling its statutory duty under state law. The Board is obligated to consider the “economic reasonableness” of the proposals put before it. NMOGA’s uncontroverted incremental analysis establishes that the Department’s LDAR proposal is not economically reasonable and should not be adopted.
This does not mean that NMOGA believes that no LDAR requirements should be adopted.  Instead, NMOGA believes that the frequencies and thresholds it has provided in its comments represent a more reasonable way of attaining VOC reductions at a less exorbitant cost. 
[bookmark: _Toc93563256]The Board Should Reject the Proximity LDAR Proposal Because It Is Beyond the Scope of This Rulemaking, Does Not Demonstrably Contribute to The Objective of Attaining and Maintaining the Primary Ozone Standard, and is Not Cost-Effective.
Ensuring attainment and maintenance of the ozone standards is the statutorily prescribed objective of this rulemaking.[footnoteRef:8] Per the statute, the rule ultimately adopted by the Board seeks to “provide for attainment and maintenance of the primary ozone NAAQS” set by EPA in areas of the state “where the ozone concentrations exceed ninety-five percent” of the standard.  NMSA 1978, § 74-2-5.C. The Board lacks authority to adopt any Department or stakeholder proposals that do not demonstrably contribute to this attainment and maintenance goal.   [8:  Congress enacted the Clean Air Act (“CAA”) in 1970 to address a variety of air pollution problems. A central piece of this legislation was the directive that the Environmental Protection Agency (“EPA”) promulgate primary and secondary national ambient air quality standards (“NAAQS”) for six criteria pollutants: PM10 and PM2.5, SO2, NO2, CO, lead and ozone. 42 U.S.C.  7409(a). 
] 

This limitation is imposed by the statute itself. Under NMSA 1978, § 74-2-5.C, the Board is authorized to adopt a plan, including rules, to control emissions of oxides of nitrogen and volatile organic compounds. However, this authority is limited those measures necessary “to provide for attainment and maintenance of the standard.” Id. Consequently, proposals that call for control of air toxics, for example, in ways that have nothing to do with mitigating ozone are not within the Board’s authority in this rulemaking. While the Board may adopt standards that have co-benefits, such as NOx emissions limits for engines that also reduce hazardous air pollutant emissions, a proposal must provide a demonstrable benefit towards attaining or maintaining the primary ozone standard. If a proposal does not, it is not made “to provide for attainment and maintenance of the standard,” and it is beyond the scope of Board’s authority under NMSA 1978, § 74-2-5.C. Put simply, the Board does not have authority to adopt standards that only provide or primarily provide a benefit tangential to the primary target of the regulation, and allowing adoption of such rules would remove all effective limits on rulemaking authority.  Ms. Paranhos, representing EDF, conceded as much.  Tr. 8:1245:20-8:1246:2.
The Board is also limited to adopting rules that provide for the attainment and maintenance of the ozone standard because that is what Board’s public notice stated. Pursuant to NMSA 1978, § 10-15-1, the Board must provide public notice announcing its intention to consider a petition by the Department to adopt rules addressing ozone. “Compliance with prescribed notice requirements is a prerequisite to any valid action by [the Board], and failure to give proper notice constitutes a jurisdictional defect rendering action of [the Board] null and void.” N.M. Att'y Gen. Op. No. 90-29 (Dec. 20, 1990). The public notice provided:
The purpose of the public hearing is for the Board to consider and take possible action on a petition by the New Mexico Environment Department (“NMED”) requesting the Board to adopt a plan, including proposed new regulations at 20.2.50 NMAC. The requested action is currently authorized pursuant to the New Mexico Air Quality Control Act, NMSA 1978, Section 74-2-5.3, which requires that the Board adopt a plan, including regulations, to ensure attainment and maintenance of the National Ambient Air Quality Standard (“NAAQS”) for ozone within areas of the State that have monitored ozone concentrations that exceed 95% of the NAAQS. 

See NMED Exhibit 112 (emphases added).  As the public notice makes clear, the purpose of this rulemaking is narrow—to reduce emissions of ozone precursor pollutants “to ensure attainment and maintenance” of the standard. While the Board has authority to otherwise undertake a rulemaking to reduce pollutants that have no bearing on NAAQS, such as regulation of hazardous air pollutants, such an undertaking is not described in the public notice and is not authorized under NMSA 1978, § 74-2-5.C.
Clean Air Advocates, EDF, and others have urged the Board to require leak detection monitoring at well sites within 1,000 feet of an occupied area on a quarterly basis where sites have a PTE less than 5 tpy VOC and monthly where sites have a PTE equal to or greater than 5 tpy VOC. See CAA, Exhibit 22, at 17.  After extensive testimony on this issue, the Department signaled its support. Mr. Smitherman, on behalf of NMOGA, also testified that NMOGA would support weekly AVOs and quarterly Method 21 or OGI, as opposed to the monthly inspections. Other industry stakeholders did not endorse more frequent LDAR for well sites near occupied areas. 
While this proposal has been endorsed by the NMED and others, after fuller consideration of the evidence adduced in support of the proposal and consideration of NMSA 1978, § 74-2-5, NMOGA respectfully disagrees that the Board has authority to adopt such a rule given the evidentiary record before it. Increasing LDAR within one-thousand feet of an occupied area has no relationship to reducing ozone concentrations for those targeted locales. Instead, as Ms. Lee Ann Hill, witness for Clean Air Advocates testified, the concern driving the LDAR proximity proposal is the direct emissions of VOCs and hazardous air pollutants, not the secondary ozone that may form as the results of these direct emissions. See Tr. 9:2847:21-25 – 2849:1-6. When questioned about whether ozone would form within 1,000 feet of the wellhead, Ms. Hill testified that she had “not personally evaluated ozone formation given particular distances from oil and gas sites.” See Vol. 9, 2848:15-21. Other witnesses questioned on this point failed to provide any testimony, let alone evidence, that ozone formation within 1,000 feet of a well site is occurring or will be prevented by the implementation of this standard in a way that will ensure attainment and maintenance of the primary standard. See, e.g., Vol. 8, 2730:4-25 – 2735:1-11. As CDG witness, Ms. Lori Marquez testified, “ozone is a regional pollutant,” and “technical work performed by EPA demonstrates that individual minor sources in New Mexico [such as well head sites subject to the proximity proposal] do not cause or contribute to ozone NAAQS violations.” Testimony of Lori Marquez, Tr. 5:1476:15-19. The purpose of this rulemaking is to ensure attainment and maintenance on a large scale—in counties and groups of counties. 
Because the LDAR proximity proposal has no federal corollary, it is more stringent than federal requirements and triggers the heightened substantial evidence standard in NMSA 1978, § 74-2-5.G. Given that the record contains no evidence that secondary ozone is forming within 1,000 feet of a wellhead, the Board has no evidence upon which to conclude the standard is more protective of the primary benefits targeted by this rulemaking—ozone reductions. Although the record contains evidence that the LDAR proximity proposal may be more protective in a general sense, that is not sufficient to satisfy the statutory standard for this rulemaking. The statutory authority for this rulemaking and the public notice provided do not contemplate regulation of direct emissions for purposes unrelated to ozone formation. Adopting such standards on this basis as part of this rulemaking would deprive the public of fair notice and exceed the operative statutory authority. 
 If the Board determines against this weight of evidence that it has authority and has provided sufficient notice, the Board should not adopt any standard more stringent than NMOGA’s good faith offer to conduct weekly audio, visual, olfactory (“AVO”) inspections and quarterly Method 21 or OGI monitoring within 1,000 feet of an occupied area..[footnoteRef:9] As Mr. Smitherman testified, increasing LDAR frequency yields diminishing returns. As Member Honker noted, most of the emissions reductions from LDAR come from the first few cycles of conducting the survey. Although emissions available for reduction decrease the more frequently surveys are conducted, the primary cost driver of conducting LDAR—the survey itself—remains the same. As such, the more frequently LDAR is conducted, the less frequently leaks are identified, the less emissions there are to prevent, and the less cost-effective the entire exercise becomes. This fact becomes especially apparent when reviewing the incremental cost-effectiveness of conducting LDAR. Consider the cost effectiveness of moving from semiannual to quarterly LDAR surveys: [image: Table

Description automatically generated] [9:  The Board should also adopt the limiting clarification NMOGA has proposed to the definition of “Occupied area.”  The last clause, (4), broadly refers to outdoor venues and recreation areas.  Recreation area can be broadly construed to cover National Forests and similar dispersed recreation areas, which would broaden the “proximity LDAR” proposal beyond recognition.  See suggested revisions in NMOGA redline, 20.2.50.7 NMAC.] 

NMOGA Exhibit 58, at 48.
While the costs are excessive for natural gas well sites, they are astronomical for oil well sites. Mr. Smitherman conducted additional analysis on the costs of transitioning from quarterly to monthly LDAR consistent with the LDAR proximity proposal, but this is analysis is contained in the proffered materials for which Board has yet to issue a ruling. But the Board can draw its own conclusions from the evidence already in the record: if transitioning from twice a year to four times a year is not cost-effective, transitioning from four times a year to twelve times a year is also not cost-effective. 
Because the rationale for increasing LDAR near well sites is not targeted at the ozone problem, the Board lacks authority to adopt this proposal as part of this rulemaking. While the Board may have authority to adopt such a proposal in a properly noticed public hearing addressing this issue, that is not the case here, where the statutory basis and public notice only contemplate measures to address ozone. 
[bookmark: _Toc93563257]Hydrocarbon Liquid Transfers, 20.2.50.120 NMAC. The Board Should Adopt the Department’s Latest Redline with Minor Revisions Because the Proposal Incorporates Several Changes Consistent with the Board’s Obligation to Consider the “Technical Practicability and Economic Reasonableness” of Its Rules.
Prior versions of proposed 20.2.50.120 NMAC applied to production facilities and associated tank batteries delivering liquids directly to pipelines and produced water transfers. Mr. Smitherman credibly testified that regulating such sources presents technical challenges, would not be cost-effective, and would not result in significant emissions reductions. NMOGA Exhibit A1, 26:1-46 – 27:1-12. The Department’s latest proposal adjusts the rule to address this testimony, and NMOGA urges the Board to concur with these conclusions. 
The Department’s latest proposal exempts facilities from section 20.2.50.120 NMAC that perform less than 13 loadouts per year. 20.2.50.120.A NMAC. This exemption is based on the testimony of Mr. Smitherman, who testified that hydrocarbon liquid transfers are a function of event frequency, that sites that perform liquid transfer infrequently have a low emitting potential, and that the required controls are not warranted on a cost-per-ton basis for low-emitting operations. NMOGA Exhibit A1, 27:15-26. NMOGA urges the Board to find these changes are supported by the record.
The Department’s current proposal requires industry to visually inspect hydrocarbon liquid transfer equipment monthly at staffed locations and semiannually at unstaffed locations. 20.2.50.120.C.1 NMAC. These requirements reflect the testimony of Mr. Smitherman who testified to the logistical challenges and administrative burden of conducting inspections more frequently, particularly when sites are unmanned or remotely located. NMOGA Exhibit A1, 28:37-46. The monthly and semiannual inspection frequencies reflect a reasonable strategy for evaluating compliance with hydrocarbon liquid transfer requirements, and NMOGA urges the Board to concur.
The Department’s latest proposal also requires hydrocarbon liquid transfers to be controlled within 2 years of the effective date. For sources that control transfers by routing vapors to a storage vessel, this effectively supersedes the multiyear phase-in schedule proposed under 20.2.50.123.B.(1) NMAC for storage vessels. Unlike the 2-year deadline under 20.2.50.120 NMAC, section 123 requires that 30% of existing storage vessels be controlled by January 1, 2025, 35% by January 1, 2027, and the remainder by January 1, 2029. See 20.2.50.123.B.1(a)-(c) NMAC. Some gathering and boosting sites route vapors back to existing tanks without existing controls during transfer events and do so on a large scale. These operators cannot practically retrofit their entire inventory of storage vessels with combustion controls within two years for the same reason that owners and operators of storage vessels generally need a phase-in period under 20.2.50.123.B.(1) NMAC. As Mr. Holderman testified, steel shortages, component shortages, labor shortages, limited manufacturing capacity, and other supply chain issues make meeting these demands within 2 years infeasible. Tr. 9:2899:4-25 - 9:2900:1-9. The Board should direct that hydrocarbon liquid transfers at existing gathering and boosting stations (including associated tank batteries) without any controlled storage vessels are subject to the requirements of 20.2.50.120 NMAC on the schedule in 20.2.50.123.B.(1) NMAC.
Finally, under the Department’s May 6, 2021 proposal, oil and gas owners and operators were required to conduct vapor tightness testing on tanker trucks or tanker rail cars used for hydrocarbon liquid transfers. In the July 28, 2021, proposal, the Department removed these provisions. In its direct testimony, the Department explained the reason for this change: “Tanker trucks and tanker rail cars transporting hydrocarbon liquids are not subject to Part 50 and were not analyzed by the Department during the development of the requirements in Part 50. The Department did not intend to impose testing and inspection requirements on equipment not subject to Part 50.” NMED Direct Exhibit 32, at 11. NMOGA agrees with the removal of these standards. Under 49 U.S.C. § 5125(b), the vapor tightness standards are preempted because they would have imposed more stringent testing requirements on hazardous material containers than federal hazardous material transportation law. Similarly, under 49 U.S.C. § 10501(b), the standards are federally preempted as they relate to rail shipments because they would have had the effect of managing or governing rail transportation, an area of regulation reserved to the federal government.
[bookmark: _Toc93563258]Pig Launching & Receiving, 20.2.50.121 NMAC, and Well Workovers 20.2.50.124 NMAC. The Board Should Reject Standards for Pig Launching & Receiving and Well Workovers Because They Do Not Demonstrably Impact Ozone. 
To evaluate the impacts of the proposed rule on ozone, NMED commissioned a photochemical model. The purpose of the model was to assess the impacts of proposed Part 50 controls on ozone concentrations in New Mexico. The testimony of NMOGA witness Dennis McNally characterized the model results as follows: 
The ozone air quality benefits of the proposed rule are quite modest, and what impacts the rule does have are primarily the result of the NOx control measures. Additional controls on oil and gas VOC emissions are not an effective means of controlling ambient ozone levels in New Mexico, except for possibly in a very limited area in northeastern San Juan County.

NMOGA Exhibit A4, at 16. NMED’s expert Ralph Morris, who conducted the analysis on behalf of NMED, concedes this point.  See, e.g., Tr. 2:397:1-20. 
	To provide context on a per-ton basis, Mr. Morris testified that an increase or decrease of 670 tons of NOx emissions per year one way or another would have “no material effect on ozone results.” Vol. 2, 381:1-12; 398:9-14. Mr. McNally similarly testified that increases or decreases in VOC emissions in excess of a thousand tons of VOC per year would have no demonstrable impacts on ozone concentrations. Vol. 2, 494:22-25 – 495:1-5.  
According to NMED’s own witnesses, standards under 20.2.50.121 NMAC for pig launching and receiving and standards under 20.2.50.124 NMAC for workovers will not reduce emissions in amounts exceeding these thresholds. As such, if these standards are not adopted and the anticipated reductions are added back to the inventory, the increase will not have an impact on ozone attainment or maintenance.
	Ms. Bisbey-Kuehn testified that NMED estimates overall emissions reductions of 22.9 tons of allowable VOC emissions from implementation of the proposed standards for pig launching and receiving under 20.2.50.121 NMAC. Tr. 9:3053:5-11. Ms. Bisbey-Kuehn testified this number did not account for all emissions because the Department’s emissions inventory is not complete. Id. But even if the emissions were underestimated by a factor of 45, they would not move the ozone needle according to the testimony of Mr. McNally and Mr. Morris. Moreover, because the Department’s pig launching and receiving standards have no federal counterpart, these standards are more stringent than existing federal law. As such, they trigger the protectiveness evaluation in NMSA 1978, § 74-2-5.G. A statement that the requisite information to justify the rule is not available does not qualify as “substantial evidence” of greater protectiveness. The Board should reject this proposal as it provides no demonstrable benefit to ozone attainment and maintenance. 
	Similarly, NMED provided no emissions estimates to support the implementation of best management practices for well workovers under proposed 20.2.50.124 NMAC. According to NMED witness, Mr. Palmer, “emissions estimates for workover operations are not currently available in the modeling emissions inventory or found in the NMED equipment data.” Vol. 9, 3101:19-23. The workover proposal has no federal counterpart and is thus subject to the heightened protectiveness evaluation in NMSA 1978, § 74-2-5.G. Because the record contains no evidence that VOC emissions from workovers have any impact on ozone, the NMED has not provided substantial evidence to support adoption of the standard.[footnoteRef:10]  [10:  If the Board determines to retain these provisions even in the absence of record evidence, the changes proposed by NMOGA should be incorporated to reduce the burden in light of the negligible emissions benefit.] 

	If the Board ultimately adopts these standards against the weight of the evidence cited above, NMOGA urges the Board to also adopt the modifications advocated for by NMOGA, which are contained in its latest redline and include accompanying record support.	
[bookmark: _Toc93563259]Pneumatic Controllers and Pumps, 20.2.50.122 NMAC. The Board Should Adopt NMED’s Pneumatics Proposal, with Minor Changes to Enhance Workability, and Reject Proposals by Other Stakeholders to Increase the Stringency of Pneumatics Requirements. 
NMED’s proposal requires all new natural gas-driven pneumatic controllers to have an emission rate of zero and a specified percentage of existing controllers to be non-emitting according to the schedule in proposed 20.2.50.122.B(3) NMAC.  The proposal ultimately requires anywhere from 80 to 90% of controllers at well sites, tank batteries, and gathering and boosting stations to be non-emitting by January 1, 2030, and 98% of pneumatic controllers at transmission compressor stations and gas processing plants to be non-emitting by January 1, 2030. The proposal also requires new pneumatic diaphragm pumps located at natural gas processing plants to be non-emitting; new pneumatic diaphragm pumps located at well sites, tank batteries, gathering and boosting stations, or transmission compressor stations with access to commercial line electrical power to be non-emitting;  existing pneumatic diaphragm pumps located at well sites, tank batteries, gathering and boosting stations, natural gas processing plants, or transmission compressor stations with access to commercial line electrical power to be non-emitting within two years; and certain pneumatic diaphragm pumps to be controlled by 95% where non-emitting technology is unavailable. 
	Other stakeholders object to the Department’s pneumatic controller proposal primarily because it is different than Colorado’s approach. While Colorado requires phaseout of pneumatic controllers on a production basis, New Mexico has applied a phaseout based on controller count. As Ms. Bisbey-Kuehn and Mr. Palmer explained, Colorado’s approach is not appropriate for New Mexico. See generally, Tr. 7:2025:20-25 - 2027:1-15. Colorado has been regulating pneumatic controllers since 2009, and it has extensive infrastructure and administrative resources in place necessary to administer a program like Colorado’s. Palmer Testimony, Tr. 7:2022:19-23; Bisbey-Kuehn Testimony, Tr. 7:2026:12-22. This is not the situation New Mexico finds itself in, as the state is regulating pneumatic controllers for the first time through proposed Part 50. Bisbey-Kuehn testimony, Tr. 7:2027:4-9. Unlike Colorado, New Mexico does not have the benefit of building the pneumatics program on top of emissions reductions already achieved by past regulatory efforts. Tr. 7:2022:19-23. The current proposal recognizes the status of the industry in New Mexico while requiring leaps forward to achieve significant emissions reductions. To the extent other stakeholders have espoused a production-based approach, it should be rejected for these reasons.  Bisbey-Kuehn testimony, Tr.7:2028:4-13; Smitherman testimony, Tr. 7:2109:5-18.
	In addition to requesting a production-based approach, other stakeholders propose measures to increase the stringency of the proposal. These measures would require owners and operators to achieve a fixed increase in the percentage of non-emitting controllers rather than attain a fixed point, require gas driven controllers at gas processing plants or transmission compressor stations to be converted to non-emitting within six months, accelerate the timeline so that all retrofits occur by 2025 rather than 2030, and remove the early action incentive in NMED’s proposal. The rationale provided for these changes boils down to Colorado took a similar approach, so New Mexico should too. For the reasons outlined above, New Mexico is not Colorado, and the approach taken by another jurisdiction with different challenges and opportunities has little bearing on what’s right for New Mexico.  These requirements are often not technically or economically feasible and place strains on both the companies and supply chains.  Smitherman testimony, Tr. 7:2109:14-7:2110:4.  In addition, the only concrete evidence offered by  Dr. McCabe for the six-month proposal was that natural gas processing plants were able to achieve this within 6 months in Colorado.  McCabe testimony, Tr. 7:2076:14-17; Smitherman testimony, Tr. 7:2108:11-23..  But as Dr. McCabe conceded and other witnesses noted, natural gas processing plants are large facilities with electric power that are relatively few in number and were not caught up in the pandemic’s supply chain snarls.  McCabe testimony, Tr. 7:2076:14-17.  There is no compelling evidence in the record that a faster transition is possible and a lot of testimony why it is not given New Mexico’s starting point and pandemic impacts.
	Requiring retrofit at gas processing plants and transmission compressor stations within six months is also infeasible and unnecessary. Multiple witnesses with direct experience designing systems, planning retrofits, and grappling with current supply chain issues testified that this proposal is unrealistic. See, e.g., Tr. 7:2108:11-23; 2214:14-18; 2283:1-8; 2284:9 – 2285:25.  Requiring phaseout to be completed by 2025 similarly presents logistical challenges. More importantly, as Mr. McNally testified, “The earlier imposition of VOC controls would have little impact on ozone levels in NM.” NMOGA Exhibit 45, at 8. 
	Finally, these proposals should be rejected because NMED is requiring owners and operators to apply leak detection and repair measures to pneumatic controllers and pumps, a measure that significantly reduces the urgency of phaseout. NMED Rebuttal Exhibit 23, 20.2.50.116.C NMAC.  Multiple witnesses testified that there are “significant emissions from malfunctioning gas-powered pneumatic controllers” and that applying LDAR to these devices would reduce emissions from these malfunction events. See, e.g., Tr. 7:60:6-9; 7:2224:8-24. If these malfunctioning devices are being identified and repaired, then New Mexico has less to gain by hastening their replacement. Tr. 7:2275:4-14. Because NMED’s original pneumatics proposal did not contemplate imposing LDAR on pneumatic controllers, its cost-per-ton analysis did not consider emissions reductions attributable to LDAR. See NMED Exhibit 95. Consequently, when NMED adopted the pneumatic LDAR proposal, it should have updated its cost-per-ton analysis to include consideration of the LDAR costs and tons reduced before calculating the phase out costs and tons reduced, which would be less.  Eliminating this error significantly decreases the cost-effectiveness of the retrofit requirements and counsels against increasing the stringency of the proposal. 
	While NMOGA is supportive of NMED’s LDAR proposal, there are some changes that are needed to make it more workable.  In suggesting these changes, NMOGA is not trying to change the stringency of the program, just make it more workable and clearer in application.
	First, all the discussions of the pneumatics program were premised upon units being subject either to Table 1 or Table 2 in 20.2.50.122.B.(3).  The compliance methodology in paragraph (4)(b), however, applies to all pneumatic controllers and does not distinguish between the tables.  NMOGA believes this is a drafting oversight as only sources subject to each Table should be assessed for that table.  NMOGA has proposed language to address this oversight in the redline below and attached.  After discussion between NMOGA and NMED counsel, NMOGA understands that NMED agrees that its proposal was meant to apply on a “table” basis and agrees with the concepts set forth in the NMOGA redline.
	Second, both NMED and NMOGA have discussed the importance of pneumatic controllers “necessary for safety and process reasons,” which NMED has proposed to exclude from the program upon a written demonstration.  See 20.2.50.122.B.(4)(b)(i), D.(6); Kuehn testimony, Tr. 7:2041:1-5.  While all parties likely agree with Ms. Kuehn that it would be “ideal” if these units were identified prior to the start of the program, the reality is that it won’t happen. To protect both the ability to maintain these units and the phase out schedule, NMOGA proposes to rename the initial “total controller count” used to determine the phase out requirements as the “total historic controller count” so that neither it nor the phase out requirements applicable to an owner/operator are affected by subsequent identification of controllers necessary for safety or process reasons.  NMOGA understands that NMED agrees with this concept as well.
	Third, and most importantly, the rule does not provide how compliance with the phase out schedule will be demonstrated on the January 1, 2024, January 1, 2027, and January 1, 2030 compliance dates.  It is clear from the testimony of all parties that even though Table 1 and Table 2 are phrased “Total Required Percentage of Non-Emitting Controllers by [date]” that the real focus is on replacing natural gas driven controllers	with non-emitting ones or eliminating the natural gas driven controllers entirely, without replacement.  Both replacement and elimination achieve the goal of reducing emissions.  For purposes of demonstrating compliance on January 1, 2024, 2027 and 2030, NMOGA thus proposes that owners/operators will track the number of emitting controllers subject to each table, calculate a percentage of emitting controllers by dividing that total by the total historic controller count for that table, multiply by 100 to make a percent, and then subtract that percent from 100, which gives the “Percentage of Non-Emitting Controllers” required to assess whether the required reduction has occurred.  This approach is consistent with NMED’s proposal, which states that records of non-emitting controllers are not required (see 20.2.50.122.C.(1) and 20.2.50.122.D.(1)) and has the added benefit of focusing on reductions in the number of emitting controllers, the real issue, rather than addition of non-emitting controllers.  NMOGA’s language to achieve this is found in new proposed 20.2.50.122.B.(4)(c).  NMOGA has circulated this proposal to NMED and understands that NMED supports this concept.
	Finally, NMOGA believes it is critical to enshrine in the rule language Ms. Kuehn’s statement that the rule does not treat replacement of a natural gas driven controller at an existing facility as a “new” controller, but rather as an existing controller.  Kuehn testimony, Tr. 7:2039:12-17.  This provision is critical to the orderly phase out of controllers.  If a controller failure and replacement triggered the “new” requirements, the owners and operators would be forced into unplanned conversions of entire facilities because it is not cost effective to retrofit a single controller.  Bisbey-Kuehn testimony, Tr. 7:2039:12-17; McCabe testimony, Tr. 7:2092:7-11.  NMOGA urges the Board to include this change to 20.2.50.122.B.(4)(a) to ensure the workability of the final rule.
	For these reasons, the Board should adopt the NMED proposal, with the minor workability changes noted above, and reject proposals by other stakeholders to impose more onerous phaseout requirements. 
[bookmark: _Toc93563260]Storage Vessels, 20.2.50.123 NMAC. The Board Should Adopt NMED’s Storage Vessel Proposal, Except that The Threshold for Existing Single Storage Vessels Should Be Increased to 6 TPY. 
NMOGA generally supports the Department’s proposal for controlling storage vessels under 20.2.50.123 NMAC. NMOGA’s primary remaining concern at the close of hearing was the proposed 3 tpy applicability threshold for existing single tank. As the evidence demonstrates, there are critical differences between single tanks and multi-tank batteries that make regulation at the 3 tpy threshold economically unreasonable. After further discussion with NMED and review of the technical evidence, NMED has proposed a 4 tpy threshold for these tanks in its latest draft, which is positive movement. NMOGA continues to believe that a 6 tpy threshold is appropriate for these tanks. 
According to the testimony of Mr. Meyer, unlike multi-tank batteries, single tank batteries have limited headspace to allow accumulation of vapors. Whereas multi-tank batteries have adequate headspace to allow pressure buildup within the tank as emissions are slowly processed through the control, a single-tank battery’s control must be able to process displaced vapors entering the headspace immediately through the control device. This behavior demands that owners and operators install larger, more expensive combustors on single tank batteries than would otherwise be required. See generally Tr. 9:2907:7- 24; 2912:11-2913:9 (“there are instances where you actually do need bigger equipment than is usually – than is reasonably thought to be needed. You know, again a lot of times if you have tanks with low vapor space, head space, you do need a larger combustor, you know, many times.”)
The challenges from lack of headspace are compounded in New Mexico by the age and rating of many of the single tanks in service. According to Mr. Meyer, many of these tanks are older and rated for either “atmospheric” or very low pressure instead of the 16 ounces more typical of modern tanks. Tr. 9:2913:10-23. This means that the tanks can’t handle much, if any, internal pressure before they must vent. It is generally not possible to control atmospheric or low pressure rated tanks, and these tanks will most likely require replacement to meet NMED’s proposed standards. Tr. 9:2914:17-9:2915:2. 
Due to the headspace and aging complications, the cost-per-ton of controlling single tank batteries is higher than prior NMED estimates indicated. As Mr. Meyer stated, “if you consider the rules in its entirety, hydrocarbon liquid -- hydrocarbon vapor capture during truck loadout, potential for larger combustor or control device, replacing of tanks, all these things add up, you could have a significant cost associated with especially the smaller tank, single standalone tank batteries.” Tr. 9:2915:17-24; see also Tr. 9:2925:8-23 (responding to question from Vice Chair Trujillo-Davis). 
Mr. Palmer and Mr. Meyer presented competing views of the costs of controlling single tank batteries. Mr. Palmer testified that the retrofit costs in Mr. Meyer’s spreadsheet were high because they exceeded the cost of replacing the tank. Based on this observation, Mr. Palmer conducted his own analysis and replaced the allegedly excessive retrofit costs with the relatively lower costs for replacing the tank. Tr. 9:3035:15-9:3036:21. Mr. Meyer reviewed Mr. Palmer’s cost-per-ton estimate and the underlying data, including the EPA’s explanation of retrofit costs. Mr. Meyer determined that the CTG cost for “storage vessel retrofit, as they called it, that – in 2012 year, the $68,000 was associated with new piping, new headers, basically to bring the tank vapors to the control device.” Tr. 9:3092:10-24. Mr. Meyer testified that the $68,000 (now about $72,000 in 2019$) would also have to be incurred for tank replacements and that Mr. Palmer’s calculation erroneously excluded these costs. Moreover, since many single tanks will require replacement, Mr. Meyer testified that the $18,000 incurred for acquisition and installation of a new tank also needed to be included. These revisions increase the cost to approximately $101,736 for single tanks, bringing the “cost per ton of VOC reduced” to around $9,167/ton VOC at a 3 tpy level. Tr. 9:3093:7-25; 9:3094:1-5; NMOGA Exhibit 62. Regulation at this cost-per-ton would be particularly difficult for small operators who are more likely to own aging existing single storage vessels.
The 4 tpy threshold is also excessively costly at $6,890/ton VOC reduced. The following table summarizes available cost-per-ton figures for the provisions of 20.2.50 NMAC and demonstrates that, barring consideration of turbine VOC controls, the 4 tpy threshold for existing single tank batteries is more costly than any other proposal on an average cost-per-ton basis. 
	Emissions Source
	Average $/Ton
	Exhibit

	Compressor Seals Turbines
	 $    319.68 
	NMED 66

	Hydrocarbon liquid transfers
	 $    535.79 
	NMED 84

	Engines - VOC
	 $    990.00 
	NMED 57

	Reciprocating Compressor Seals
	 $ 1,085.21 
	NMED 64

	Glycol Dehydrators - Condensor
	 $ 2,033.96 
	NMED 77

	Engines - NOx
	 $ 2,247.00 
	NMED Rebuttal 25

	Storage Vessels (Average)
	 $ 2,695.00 
	NMED Rebuttal 28

	Pneumatics
	 $ 2,744.71 
	NMED 95

	Heaters - NOx
	 $ 3,010.00 
	NMED Rebuttal 27

	Turbines - NOx
	 $ 3,214.00 
	NMED Rebuttal 26

	LDAR - wellhead
	 $ 3,505.66 
	NMED 69

	Glycol Dehydrators - Combustion
	 $ 3,919.63 
	NMED 77

	Existing tank – 6 tpy
	 $ 4,593.00 
	NMOGA 62/NMED Reb. 28

	LDAR - Non-wellhead
	 $ 5,099.99 
	NMED 69

	Existing single tank – 5 tpy
	 $ 5,729.65 
	NMOGA 62

	Existing single tank – 4 tpy
	 $ 6,890.00 
	NMOGA 62/NMED Reb. 28

	Turbines - VOC
	 $ 9,608.25 
	NMED 59



The cost-per-ton of controlling VOC emissions from turbines is an outlier at $9,608.24/ton and should not be used to establish the ceiling of cost-effectiveness in this rule or to justify the 4 tpy threshold for existing single tanks. Turbines are expensive units, located at large facilities where millions of dollars have been invested in infrastructure and equipment.  As Mr. Brindley testified, these “very expensive and very large” units range anywhere from $7 million to in excess of $10 million. Tr. 6:1806:12-14; 6:1807:4-17. Contrarily, existing single tanks are commonly associated with single well sites that are past their production prime. These sites are often owned and operated by small, independent operators who cannot afford excessively expensive controls. Testimony of Meyer, Tr. 9:2914:10-17
Eliminating the VOC turbine controls from consideration, the next highest cost-per-ton presented is for existing single tanks at the 4 tpy and 5 tpy threshold, which cost $6,890 and $5,792.64 per ton respectively. This actually understates the impact on a small operator, who will be required to spend the full cost (almost $150,000, see NMOGA Exhibit 61) upon installation and may or may not be able to get a financing.  See Bisbey-Kuehn testimony, Tr. 3:879:16-20 (“Small and large companies may operate within the same industrial sector; however, the differences in how these companies operate in their ability to finance, and its capital, and the well size can affect their operations.”). The costliest measures of 20.2.50 NMAC should not be imposed upon equipment commonly used by small operators at low-production facilities. These sources do not warrant such severe regulation. 
Instead, NMOGA is advocating for an applicability threshold of 6 tons VOC for existing single tanks with a cost-effectiveness of $4,593 per ton. This is an aggressive proposal. This would make the existing single tank standards the costliest standards under 20.2.50 NMAC, with the exception of the $5099.99/ton VOC reduced threshold for leak detection and repair requirements for non-wellhead facilities under 20.2.50.116 NMAC and the turbine standards discussed above. 
For these reasons, NMOGA believes that a 6 tpy threshold for single-tank tank batteries should be adopted.
[bookmark: _Toc93563261]Small Business Facilities, 20.2.50.125 NMAC. 
NMOGA supports the position of IPANM on the appropriate contours of the Small Business Facilities provision.   
[bookmark: _Toc93563262]Produced Water Management Units, 20.2.50.126 NMAC. The Department Should Exclude Recycling Facilities from the Definition of Produced Water Management Units. 
The Department has made significant improvements to the produced water management unit standards under 20.2.50.126 NMAC by eliminating arbitrary emissions limits and unproven requirements to apply covers that route vapors to air pollution control devices. With available technology, these standards would have required the oil and gas industry to reduce the size of recycling operations and, in some cases, resort to freshwater. The Department has responded to these concerns by imposing requirements that are achievable with current technology and largely preserve industry’s ability to continue recycling activities. 
To further protect the industry’s important recycling activities, NMOGA urges the Board to exclude recycling facilities from the definition of produced water management units altogether. Several technical witnesses have urged the Department to make this change. See Campsie, CDG Exhibit B, 8:9-15; Campsie, CDG Reb. Ex. B, 4:7-16; Cooper, CDG Reb. Ex. E, 7:11-18. This change is particularly important to clearly exclude recycling facilities that are not at frac ponds or pits, often called Recycle on the Fly (“ROTF”) units. ROTF are a collection of temporary tanks that move around to accommodate frac schedules. These facilities do not have pits or ponds. Control options for these temporary facilities are very limited, and the tanks hold water that has already been through separation. Any further control would require supplemental fuel and a temporary flare.
The 50,000 bbl threshold contained in the definition of produced water management units will provide relief for some of these operations. NMOGA has provided minor revisions to that definition to clarify the applicability of the 50,000 bbl threshold to recycling facilities. NMOGA believes these changes are consistent with the original definition but provide additional clarity. While this clarification is helpful, NMOGA urges the Board to exclude recycling facilities altogether. A size threshold on recycling facilities does not encourage owners and operators to maximize produced water recycling, a result that is not within New Mexico’s public interest.
These requested changes will help ensure that the recycling activities critical to New Mexico’s future can continue unimpeded.
[bookmark: _Toc93563263]Credible Evidence, 20.2.50.127. The Board Should Adopt the Parties’ Stipulation.
Under the Department’s May 6, 2021, proposal at 20.2.50.127 NMAC, if “credible information” indicated that a source was not in compliance with 20.2.50, the source was “presumed to be in violation unless and until the owner or operator provide[d] credible evidence or information demonstrating otherwise.” The Department has since abandoned this proposal because all parties stipulated to alternative language. NMOGA urges the Board to adopt the language as stipulated. NMED’s original proposal would have allowed the department to violate its duty to conduct independent investigations and base enforcement decisions on information, not presumptions. NMSA 1978, §§ 74-2-5.1.A; 74-2-14.A. The original proposal also presented due process concerns, especially as it relates to the right to a presumption of innocence. 
[bookmark: _Toc93563264]CONCLUSION
NMOGA is appreciative of the department’s consideration of many of NMOGA’s comments in the pre-hearing and during the hearing.  NMOGA is deeply appreciative of the Board’s engagement during the hearing and obvious interest in determining what controls are in the best interest of New Mexico.  NMOGA offers these comments and arguments in the sincere belief that they will help the Board in reaching that best, most workable, decision for New Mexico that balances the ozone reductions against the cost and burden on the state, its people, and its businesses and their employees.
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