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CLOSING ARGUMENTS 
ON BEHALF OF OXY USA INC.
Oxy USA Inc. (“Oxy USA”) hereby submits these closing arguments pursuant to the November 16, 2021 Notice of Transcript Filing and November 22, 2021 Amendment to Procedural Order on Post-Hearing Process. 
Oxy USA supports the New Mexico Environment Department (“NMED” or “the Department”) in seeking to reduce volatile organic compounds (“VOC”) and nitrogen oxide (“NOx”) emissions from oil and gas operations in the state.  Oxy USA appreciates that NMED has considered input from industry, environmental advocacy groups, members of the Environmental Improvement Board (the “Board”), and members of the public in developing new regulations.  Such collaboration between stakeholders is a hallmark of good government and has resulted in improvements to the proposed rule based on reasonable, effective, and practical solutions.     
The final proposed rule, as circulated by NMED on January 18, 2022, resolved most of Oxy USA’s concerns with the initial proposal NMED filed on May 6, 2021.  In particular, Oxy USA agrees with NMED’s changes to 20.2.50.116.C NMAC and 20.2.50.123 NMAC.  As it concerns 20.2.50.116.C NMAC, NMED’s changes 1) clearly exempt injection well sites and temporarily abandoned well sites;[footnoteRef:2] 2) apply practical inspection requirements for wellhead only facilities and inactive well sites;[footnoteRef:3] and 3) incorporate reasonable monitoring requirements for sites in proximity to occupied areas,[footnoteRef:4] as advocated by Environmental Defense Fund, Conservation Voters New Mexico, Diné C.A.R.E., Earthworks, National Parks Conservation Association, Natural Resources Defense Council, San Juan Citizens Alliance, Sierra Club, 350 New Mexico, 350 Santa Fe, and the Center for Civic Policy and NAVA Education Project (collectively, the “e-NGOs”), and supported by Oxy USA.  These changes effectively focus efforts on the activities that are most likely to reduce emissions and to protect citizens and the environment.  In addition, in reviewing 20.2.50.123 NMAC, NMED acknowledged that “… there will be thousands of existing tanks subject to this part,”[footnoteRef:5] and accepted Oxy USA’s proposed timelines for implementation.[footnoteRef:6]  [2:  See 20.2.50.116.C(9) NMAC: “Injection well sites and temporarily abandoned well sites are not subject to the leak survey requirements of Paragraphs (3) through (6) of Subsection C of 20.2.50.116 NMAC.” ]  [3:  See 20.2.50.116.C(3)(f) NMAC: “for existing wellhead only facilities, annual inspections shall be completed on the following schedule: 30% by January 1, 2024; 65% by January 1, 2025; and 100% by January 1, 2026.”  See also 20.2.50.116.C(3)(g) NMAC: “for inactive well sites: (i) for well sites that are inactive on or before the effective date of this Part, annually beginning within 6 months of the effective date of this Part; (ii) for well sites that become inactive after the effective date of this Part, annually beginning 30 days after the site becomes an inactive well site.” ]  [4:  See 20.2.50.116.C(3)(e): “for well sites within 1,000 feet of an occupied area: (i) quarterly at facilities with a PTE less than 5 tpy VOC; and ii) monthly at facilities with a PTE equal to or greater than 5 tpy VOC.” ]  [5:  See Hearing Transcript at TR-3030:19-25 and TR-3031:1-3.]  [6:  See 20.2.50.123.B(1)(a)-(c) NMAC: “(a) By January 1, 2025, an owner or operator shall ensure at least 30% of the company’s existing storage vessels are controlled; (b)	By January 1, 2027, an owner or operator shall ensure at least an additional 35% of the company’s existing storage vessels are controlled; and (c) By January 1, 2029, an owner or operator shall ensure the company’s remaining existing storage vessels are controlled.” 	] 

Oxy continues to have concerns with implementation timelines and unclear obligations under certain sections of the rule. Accordingly, Oxy USA proposes modifications to 20.2.50.115 NMAC, 20.2.50.116 NMAC, 20.2.50.120 NMAC, 20.2.50.122 NMAC, and 20.2.50.124 NMAC.  Finally, Oxy USA continues to support the flowback proposal advocated by the e-NGOs as 20.2.50.127 NMAC.  Oxy USA requests that the Board consider Oxy USA’s final edits to the proposed rule, attached here as Oxy USA Closing Exhibit 1: Proposed Final 20.2.50 NMAC Revisions.  The bases for each of Oxy USA’s edits are discussed below. 
20.2.50.115 NMAC: Control Devices 
Under 20.2.50.115.E(1)(b) NMAC, sites that already have a vapor recovery unit (“VRU”) installed as of the effective date of the rule are required to install a backup control device or redundant VRU.  Although the Department’s January 18, 2022 proposal incorporates a three-year phase-in schedule, Oxy USA continues to believe that a five-year phase-in timeline is more appropriate.  Parties on all sides of the proceeding, including members of the Board, acknowledged during the hearing that the new equipment and retrofits required by these rules are substantial.  As Mr. Holderman noted in his testimony, steel shortages, component shortages, lack of skilled manufacturing labor, limited manufacturing capacity, lack of skilled installers, supply chain issues, and growing demand for similar equipment in New Mexico and other states all limit operators’ abilities to meet the proposed rule’s retrofit and installation requirements within the proposed three-year timeframe.[footnoteRef:7]  [7:  See Hearing Transcript at TR-1897:5-11.  ] 

When discussing storage vessel requirements, NMED’s Elizabeth Bisbey-Kuehn acknowledged that there will be supply chain issues, competition among manufacturers, and “… real construction and logistical challenges to, I think, even probably having that infrastructure -- that infrastructure available to comply with these requirements.”[footnoteRef:8]  These concerns also apply to the installation of VRUs.  As Mr. Holderman’s testimony noted, control device manufacturers estimate that the market as a whole can produce up to 500 VRUs in a year, which is not enough to meet the substantial increase in demand triggered by the rule.  Oxy USA alone would need approximately 150 to 200 backup VRUs for the 2,700 wells it operates in the state.  That does not include any primary VRUs that Oxy USA will need for normal operations.[footnoteRef:9]   [8:  See Hearing Transcript at TR-2894:4-23.  ]  [9:  See Hearing Transcript at TR-1898:21-25.  ] 

In addition, Oxy USA would not be the only operator affected by the requirements of 20.2.50.115 NMAC.  Every other operator impacted by this rule would also need to begin obtaining VRUs and other control devices in order to comply.  This means that the 500 total VRUs available to the market each year would be split between new facilities, existing facilities without a primary VRU, and existing facilities without a backup VRU.  Splitting the limited resources among these facilities will likely prevent some facilities from obtaining a primary VRU, let alone a backup.  However, facilities without a primary VRU have greater emissions – and a greater potential for emissions reductions – than those that only lack a backup VRU.  Oxy USA’s proposed five-year timeline would allow sufficient time for these facilities to obtain and install primary VRUs, before triggering the demand for backup VRUs. 
Finally, even if the VRU supply were eventually able to meet demand, operators would still need skilled personnel to install and maintain the equipment.  It could take years for manufacturing capacity and the labor force to scale to the necessary levels.   
Oxy USA believes it is critical to provide additional phase-in time that accounts for the realities of these resource restrictions and allows operators to target higher-emitting sources first. Without meaningful additional relief on the deadline for VRU installation, Oxy USA and other operators run the risk of being out of compliance for reasons that are completely beyond their control.   
20.2.50.116 NMAC: Equipment Leaks and Fugitive Emissions 
Alternative Monitoring Methods 
Oxy USA supports the Department’s proposal to allow for alternative equipment leak monitoring plans in 20.2.50.116.D NMAC and requests that the Department clarify that this provision allows for alternative monitoring methods.  Oxy USA believes this is NMED’s intent, but seeks confirmation and clarification in the final rule.  Other parties to the hearing already interpreted the proposed regulations to allow for alternative methods. For instance, the witness for the Environmental Defense Fund (“EDF”) stated that, “NMED’s proposal allows operators to obtain approval to use alternative . . . equipment leak monitoring plans in Section [116.D].  Most likely many of these plans will rely on a combination of fixed [sensors], aerial surveys and/or satellites.”[footnoteRef:10]  EDF’s expert assumed the rule would allow the option for plans to use alternative technologies (i.e., alternative methods). Oxy USA agrees with this interpretation, but requests that the final rule make it clear on its face that alternative technologies are allowed.  [10:  See Hearing Transcript at TR-2605:18-23.  ] 

In addition to being more practical, alternative monitoring methods can also be more effective. As Mr. Holderman noted in his testimony, “Oxy USA has been piloting sensor-based technology to electronically capture gas emissions, audio data and visual data from locations as an alternative compliance method to [audio, visual, and olfactory (“AVO”)] inspections. This method has the potential to be a more cost effective and accurate form of data capture than traditional AVOs which can enable greater emissions reductions.  Alternative technologies have potential to result in more rapid identification and response than AVO inspections.”[footnoteRef:11]  In turn, more rapid identification and response capabilities allow operators to effectively reduce emissions.  [11:  See Hearing Transcript at TR-2527:5-14. ] 

20.2.50.120 NMAC: Hydrocarbon Liquid Transfers 
The final version of the proposed rule includes a requirement to inspect hydrocarbon liquid transfer equipment once per year during a transfer.  This requirement will be difficult to implement at unstaffed locations. Third-party lease operators often conduct transfers at these unstaffed locations and Oxy USA does not always receive notification of a proposed transfer with enough time to ensure that a representative is present for the inspection.  As Mr. Holderman noted during the hearing, “… the majority of the leaks that happen during transfer tend to happen because of operator error, not because the equipment is leaking.  And so if we’re going to go to the effort [to] institute a rule to minimize emissions, it needs to be around a protocol that allows us to more frequently inspect [the third-party lease operators] that are making those connections rather than an arbitrary once a year test [of] that connection environment.”[footnoteRef:12]  Oxy USA does not believe that an annual inspection during transfer will provide sufficient benefit to offset the logistical issues associated with its implementation.  Rather, Oxy USA believes there are more effective measures – targeted at the personnel making the transfers – that can be taken to reduce emissions.  [12:  See Hearing Transcript at TR-1972:19-25 and TR-1973:1-4.] 

20.2.50.122 NMAC: Pneumatic Controllers and Pumps 
Compliance Schedule 
The final version of the proposed rule maintains the compliance schedule that the Department initially proposed in the May 6, 2021 version of the proposed rule – a compliance schedule that requires a certain percentage of pneumatic controllers and pumps to be in compliance by a specific date.  By not tying these completion goals to production, NMED’s proposal puts “form over substance.”  As Oxy USA has consistently noted throughout this process, basing the compliance timeline for pneumatic controllers on historic liquids production as opposed to the number of pneumatic controllers at a site – i.e., requiring that the pneumatic controllers with highest historic liquids production be addressed first – would better ensure that the pneumatic controllers that are actuated most frequently, and therefore have the potential to emit more often, are retrofitted first.  A percentage-driven compliance schedule does not compel operators to target the higher producing (i.e., higher emitting) sites first.  In fact, a percentage-driven compliance schedule could incentivize addressing the lower producing sites sooner than the higher producing sites, even though emissions reductions will be greater at the latter. 
NMED has already acknowledged the value of tying obligations to production.  During a discussion of the 20.2.50.116 NMAC leak detection requirements at the hearing, Ms. Bisbey-Kuehn noted that the frequency of AVO obligations was based on the understanding that, “ … higher production facilities will have necessarily higher – more equipment with more leakage opportunities and should be inspected more frequently.”[footnoteRef:13] This explanation follows common sense – higher producing facilities should be surveyed more often because they likely emit more often. The same logic applies to pneumatic controllers – facilities with greater historic liquids production will have more opportunities for pneumatic controller emissions.  [13:  See Hearing Transcript at TR-2451:20-25 and TR-2452:1-3.  ] 

Oxy USA encourages the Board to adopt the modified implementation schedule previously proposed in Oxy USA Rebuttal Exhibit 1, which was also supported by the e-NGOs. 
Treatment of Artificial Lifts 
Oxy USA also requests that artificial lifts located at wellhead-only facilities be exempt from the requirement to retrofit with access to commercial line electrical power. Wellhead-only facilities are often in remote areas.  As Mr. Holderman testified during the hearing, “… it’s not always logistically feasible to electrify these locations due to issues outside of Oxy USA’s control, including right of way issues, distance from line power, and the capacity [for electricity] at a facility.  Even without the foregoing concerns, the cost and timing can be prohibitive.  The cost to run an electrical line in Southwest New Mexico at a facility is around $200,000 per mile, and with lead times up to a year at present.”[footnoteRef:14]  In addition, wellhead-only facilities do not contain other production or processing equipment.  Exempting artificial lifts at these facilities would allow operators to focus resources to retrofit producing locations and would result in the greatest emissions reductions. [14:  See Hearing Transcript at TR-2212:9-23.  ] 

Monitoring 
Oxy USA supports the Department’s addition to 20.2.50.122.C NMAC that applies the monitoring requirements of 20.2.50.116 NMAC to pneumatic controllers, but believes it is necessary to add language to clarify that detectable emissions should not trigger enforcement if the owner or operator properly addresses any findings.  As Mr. Holderman stated during his testimony, “Oxy USA believes this clarification is necessary because optical gas imaging and Method 21 inspections cannot quantify [an] emission rate.”[footnoteRef:15]  In addition, providing a clear process to rectify issues without enforcement incentivizes operators to address promptly all issues identified during inspections, which helps to further reduce emissions.  The e-NGOs supported this additional language in their rebuttal proposals, and Oxy USA appreciates their agreement.[footnoteRef:16] [15:  See Hearing Transcript at TR-2213:8-11. ]  [16:  See EDF’s Exhibit VV. ] 

20.2.50.124 NMAC: Well Workovers 
Oxy USA supports the notification requirements in 20.2.50.124.E(2) NMAC.  However, Oxy USA believes that 20.2.50.124 NMAC should be modified to be consistent with the use of “occupied areas” as accepted and incorporated by the Department in 20.2.50.116 NMAC.  Specifically, 20.2.50.124 NMAC should be clarified to state that the quarter mile distance covers the distance from the latitude and longitude of wellheads to: 1) the property line for schools; 2) the property line for outdoor venues and recreation areas; 3) the location of buildings or structures used as a place of residence; and 4) the location of commercial buildings.  In addition, notification to “residents” should cover anyone in manufactured, mobile, and modular homes, except that any such manufactured, mobile, or modular home intended for temporary occupancy or for business purposes should be excluded.  These clarifications will help ensure more accurate evaluations and consistency within the rule.  
20.2.50.127 NMAC: Requirements for Flowback Vessels and Preproduction Operations

Oxy USA supports the proposed Requirements for Flowback Vessels and Preproduction Operations advanced by the e-NGOs as 20.2.50.127 in EDF’s Exhibit VV.  This proposed section would establish emissions standards, monitoring, and recordkeeping obligations related to flowback.  Oxy USA appreciates the value of these requirements and believes the proposal is workable for Oxy USA’s New Mexico operations.    

	Date:  January 20, 2022 
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