STATE OF NEW MEXICO
ENVIRONMENTAL IMPROVEMENT BOARD

IN THE MATTER OF PROPOSED NEW REGULATION,
20.2.50 NMAC – Oil and Gas Sector – Ozone Precursor Pollutants 	No. EIB 21-27 (R)

ENVIRONMENTAL DEFENSE FUND, CONSERVATION VOTERS NEW MEXICO, DINÉ C.A.R.E., EARTHWORKS, NATIONAL PARKS CONSERVATION ASSOCIATION, NATURAL RESOURCES DEFENSE COUNCIL, SAN JUAN CITIZENS ALLIANCE, SIERRA CLUB, 350 NEW MEXICO, 350 SANTA FE, CENTER FOR CIVIC POLICY, NAVA EDUCATION PROJECT, AND NEW MEXICO ENVIRONMENTAL LAW CENTER’S
JOINT PROPOSED STATEMENT OF REASONS

Pursuant to the Hearing Officer’s Procedural Order on Post-Hearing Process and amendment thereto, the Environmental Defense Fund, Conservation Voters New Mexico, Diné C.A.R.E., Earthworks, National Parks Conservation Association, Natural Resources Defense Council, San Juan Citizens Alliance, Sierra Club, 350 New Mexico, 350 Santa Fe, Center for Civic Policy, NAVA Education Project, and New Mexico Environmental Law Center (collectively, “Community and Environmental Parties”) respectfully submit their Joint Proposed Statement of Reasons for consideration by the New Mexico Environmental Improvement Board (“EIB”). 
Attached as Exhibit 1 to this Proposed Statement of Reasons is the Community and Environmental Parties’ Final Amendments to Proposed 20.2.50 NMAC. The Community and Environmental Parties’ final proposed amendments are shown in redline/strikeout over the New Mexico Environment Department’s (“Environment Department”) December 16, 2021 proposal circulated to the parties. 
A Table of Contents and the Community and Environmental Parties’ Proposed Finds of Fact and Conclusions of Law follows.
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1.	Each of the Community and Environmental Parties submitting this Joint Proposed Statement of Reasons shares a common interest in this proceeding to ensure that the EIB’s final rules reduce emissions of ozone precursors to the maximum extent possible, protect public health from harmful air pollutants, and maximize strategies to combat climate change in order to enhance environmental protection, public health, and New Mexico communities’ quality of life.
2.	The Environmental Defense Fund (“EDF”) is a national membership organization with more than 2.5 million members residing throughout the United States and more than 18,000 residing in the state of New Mexico, many of whom are deeply concerned about the pollution emitted from oil and natural gas sources. EDF brings a strong commitment to sound science, collaborative efforts with industry partners, and market-based solutions to our most pressing environmental and public health challenges.
3.	Conservation Voters New Mexico (“CVNM”) is a statewide, nonpartisan nonprofit committed to engaging the people of New Mexico in its long-standing values of protecting our air, land, water and the health of our communities. CVNM is committed to creating long-term change by working with communities to address environmental issues that impact their health and quality of life. CVNM’s 1,700 members have an interest in ensuring maximum reduction of ozone precursors, methane, and other air pollutants from oil and gas operations in the state.
4.	Diné C.A.R.E. is a nonprofit organization located on the Navajo Nation that works with Navajo communities to make their voices heard in the face of energy development that threatens those communities’ public health and the climate. The Eastern Agency of Diné Bikeyah, located within the State of New Mexico, is scattered with oil and gas wells that have generated the most potent methane cloud in the country, contributing to global warming. Diné C.A.R.E.’s interest in this proceeding is to minimize air pollution from oil and gas operations to protect its communities’ lands, people, and way of life.
5.	Earthworks is a nonprofit organization dedicated to protecting communities and the environment from the adverse impacts of mineral and energy development while promoting sustainable solutions. Earthworks stands for clean air, water and land, healthy communities, and corporate accountability. Earthworks’ trained and certified staff have used optical gas imaging to document oil and gas air pollution across New Mexico and nationally. Earthworks' interest in this proceeding is to maximize reductions in ozone precursors, methane, and toxic pollutants around the state to protect against the health, environmental, economic, social and cultural impacts of oil and gas operations.
6.	The National Parks Conservation Association (“NPCA”) is a nonprofit organization dedicated to protecting and enhancing America's National Park System for present and future generations. Ozone threatens the health of park visitors and contributes to the disease and death of park species. National park ecosystems across the country are already showing damage from ground-level ozone pollution. NPCA’s interest is this proceeding is to maximize reduction of ozone precursors, methane, and toxic air pollutants in order to protect the national parks in New Mexico from the environmental and public health harms associated with those pollutants.
7.	The Natural Resources Defense Council (“NRDC”) is a nonprofit organization that works to safeguard the earth—its people, its plants and animals, and the natural systems on which all life depends. NRDC works across the globe and in New Mexico to ensure the rights of all people to the air, the water, and the wild. For NRDC, climate change is the major environmental challenge of our time, and it works around the world and in New Mexico advocating for deep cuts to carbon pollution by ending our dependence on climate-warming fossil fuels that pollute the air and water and harm public health and communities. NRDC’s interest is to maximize reduction of ozone precursors and methane emissions in the state in an equitable and just manner. NRDC has over 10,000 members and activists in New Mexico.
8.	San Juan Citizens Alliance (“Alliance”) is a nonprofit organization with approximately 1,000 members that advocates for clean air, pure water, and healthy lands – the foundations of resilient communities, ecosystems and economies in the San Juan Basin. The Alliance was launched in 1986 by a group of concerned citizens to protect their families and neighbors from the impacts of unchecked oil and gas development. The Alliance has taken on a broad array of issues to protect the region’s air, land, and water resources, including advocating for reductions in harmful emissions from oil and gas facilities. The Alliance’s interest is to maximize reduction of ozone precursors, methane, and toxic pollutants in the San Juan Basin.
9.	The Sierra Club is a national nonprofit organization with 67 chapters and more than 837,000 members dedicated to exploring, enjoying, and protecting the wild places of the earth; to practicing and promoting the responsible use of the earth’s ecosystems and resources; to
educating and enlisting humanity to protect and restore the quality of the natural and human
environment; and to using all lawful means to carry out these objectives. The Sierra Club works to protect communities across the nation and in New Mexico against pollution caused by fossil fuels, ensuring that principles of equity, justice and inclusion are at the forefront of its work. The Sierra Club’s interest is to maximize reductions of ozone precursors, methane, and toxic pollutants around the state. The Sierra Club has approximately 10,000 members in New Mexico.
	10.	350 New Mexico is a nonprofit organization dedicated to building an inclusive movement in New Mexico to prevent the worst effects of climate change and climate injustice. 350 New Mexico empowers New Mexicans to take on the fossil fuel industry and steer a just transition to renewable energy for all of us. Its 8,000 members’ interest is to maximize reductions of ozone precursors, methane, and toxic pollutants in the state.
11.	350 Santa Fe is a nonprofit organization organized for the purpose of accelerating the transition away from fossil fuels and collaborating, coordinating, and cooperating with climate crisis fighters in and around Santa Fe, while supporting climate protection through
legislative and administrative initiatives. 350 Santa Fe’s interest is to ensure that
the rules adopted by the EIB maximize reduction of emissions of ozone precursors, methane and
toxic pollutants in New Mexico.
	12.	The Center for Civic Policy (“CCP”) is a non-profit organization that works to empower and amplify the voices of everyday New Mexicans, especially those who experience oppression, in collaboration with local and national partners to incubate campaigns and foster strategic partnerships to achieve a more just and equitable New Mexico. CCP also serves as the convener of the New Mexico Civic Engagement Table, the largest 501c3 progressive advocacy hub in the state. CCP’s interest in this proceeding is to ensure that principles of equity and environmental justice are applied and harmful emissions from oil and gas operations are reduced the maximum extent possible.
13.	NAVA Education Project (“NAVA EP”) is a non-profit organization dedicated to uniting community stakeholders to actively improve the quality of life for Native American communities and protect the continuity of Native American cultures. NAVA EP is committed to social, economic, and environmental justice principles that advance healthy and sustainable communities for Native families living in New Mexico. NAVA’s Diné Energy project aims to educate Native American communities on sustainable energy and economy models. NAVA EP’s interest in this proceeding is to ensure that principles of equity and environmental justice are applied and harmful emissions from oil and gas operations are reduced the maximum extent possible.
14.	The New Mexico Environmental Law Center (“Law Center”) is a non-profit public interest law firm that represents environmental and community organizations on a wide variety of environmental and environmental justice issues in New Mexico. The Law Center has approximately 750 members. 1 Tr. 79:9-15. The Law Center has been a participant in this rulemaking proceeding from its inception. The Law Center was represented on the Methane Advisory Panel, which developed the technical basis for the proposed 20.2.50 NMAC, and submitted detailed written comments to the Environment Department on earlier draft of these proposed rules. 1 Tr. 89:15-90:4. The Law Center’s interest in this proceeding is to ensure protection of the environment while promoting environmental justice and equity.
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David Lyon, Ph.D.

	15.	Dr. David Lyon is a Senior Scientist at EDF where he works on approaches to measure and reduce oil and gas methane emissions. Dr. Lyon has a Ph.D. in Environmental Dynamics from the University of Arkansas and performed his doctoral research on oil and gas methane emissions. He has worked at EDF for nine years and co-authored over 20 peer-reviewed papers on oil and gas methane. Prior to his position at EDF, he managed the State of Arkansas’s air pollution emissions inventory program at the Arkansas Department of Environmental Quality. Dr. Lyon’s resume is EDF Exhibit B. 
	16.	Dr. Lyon provided direct testimony on EDF’s extensive research on oil and gas methane emissions over the last decade, and described findings from EDF’s ongoing Permian Basin Methane Analysis Project which support the need for frequent leak detection and repair (“LDAR”) requirements. EDF Ex. RR at 4-9. [Lyon Dir. Test.] Dr. Lyon also testified how science supports the Community and Environmental Parties’ proximity based LDAR proposal to protect people who live, work, and go to school within 1,000 of a well site at 20.2.50.116 NMAC; the Community and Environmental Parties’ proposal to ensure that gas-powered pneumatic controllers are subject to LDAR at 20.2.50.122 NMAC; and the Community and Environmental Parties’ proposal to accelerate the schedule to retrofit pneumatic controllers to zero bleed at 20.2.50.122 NMAC. EDF Ex. RR at 9-12. 
	17.	In rebuttal, Dr. Lyon testified that the Environment Department’s estimate of pollution reductions that can be achieved through LDAR is conservative, and that the actual emission reductions will be greater. EDF Ex. XX at 6-8 [Lyon Reb. Test.]; 8 Tr. 2549:2-9, -2550:8-18. Dr. Lyon rebutted the New Mexico Oil and Gas Association’s (“NMOGA”) assertion that low-producing well sites (i.e., those with a potential to emit (“PTE”) of less than 10 tons per year (“tpy”) of volatile organic compounds (“VOCs”) should be subject to less frequent inspections than proposed by the Environment Department based on scientific studies demonstrating that some low-producing wells emit pollution in amounts disproportionate to their energy production. EDF Ex. XX at 8-11; 8 Tr. 2553:2-2555:24. Finally, Dr. Lyon testified in rebuttal that gas-powered pneumatic controllers can emit significant pollution when malfunctioning and should be routinely inspected. EDF Ex. XX at 11-12.


Hillary Hull, M.S.

	18.	Hillary Hull is EDF’s Director of Research and Analytics.  In her role, she manages development of analytics and policy for EDF’s state, federal, and international oil and natural gas advocacy efforts, including regulatory advocacy, emissions inventory compilation, data and economic analytics, technical support for rulemaking and regulation, and policy analysis and development. Ms. Hull has a bachelor’s degree in Civil Engineering from the University of Texas at Austin and a master’s degree in Environmental Engineering with a specialty in Atmosphere and Energy from Stanford University. Prior to working at EDF, she was a Senior Project Engineer for Environmental Resources Management, an environmental consulting firm. Ms. Hull’s resume is EDF Exhibit P. 
	19.	Ms. Hull’s direct testimony summarized the Community and Environmental Parties’ proximity based LDAR proposal, EDF’s methodology for estimating emissions from oil and gas sources in New Mexico subject to the Environment Department guidance, EDF’s methodology for estimating the number of wells and the emissions from such wells, subject to the Environment Department’s proposed LDAR requirements, and EDF’s methodology for identifying wells located within 1,000 feet of “occupied areas.” EDF Ex. SS at 5-10. [Hull Dir. Test.] Ms. Hull summarized EDF’s estimate of the costs, emissions reductions, and cost effectiveness of the proximity based LDAR proposal. EDF Ex. SS at 11-14; 8 Tr. 2597:11-2598:13. She testified on EDF’s estimate of the demographic impacts of the proximity based LDAR proposal. EDF Ex. SS at 14-15; 8 Tr. 2593:24-2594:2. Finally, Ms. Hull summarized EDF’s estimate of the costs, emission reductions, and cost effectiveness of the Community and Environmental Parties’ flowback proposal. EDF Ex. SS at 15. 
	20.	Ms. Hull’s testified in rebuttal that NMOGA’s well site LDAR proposal will result in significant amounts of additional pollution to the atmosphere. EDF Ex. JJJ at 3-5 [Hull Reb. Test.]; 8 Tr. 2608:6-18. She testified that NMOGA’s compressor station LDAR proposal will result in significant amounts of additional pollution to the atmosphere. EDF ex. JJJ at 5-6. Ms. Hull testified that the Environment Department’s estimate of the cost effectiveness of its instrument-based equipment leak monitoring provisions is reasonable, and if anything understates the costs of inspections. EDF Ex. JJJ at 6-8. Finally, Ms. Hull's rebuttal testimony supported the reasonableness of the Environment Department’s estimate of the costs to control storage vessels. EDF Ex. JJJ at 9-11. 
Tammy Thompson, Ph.D.

	21.	Tammy Thompson is a Senior Air Quality Scientist at EDF where she guides decision making at EDF based on the science on atmospheric chemistry and physics, air quality modeling, and human health impacts. Dr. Thompson has a Bachelor’s of Science and a Ph.D. in Chemical Engineering with a focus in atmospheric chemistry and physics and air quality modeling. She conducted her post-doctoral research at the Massachusetts Institute of Technology, working on the linkage between climate change and air quality, investigating and modeling how national and sub-national climate policies would impact human health through air quality co-benefits. She worked as a Research Scientist at Colorado State University investigating how emissions from oil and gas production in the U.S. would impact the National Park Service system. As a scientific consultant, she modeled national human health impacts from oil and gas production emissions and how methane standards would change those human health impacts. She has worked as a science policy fellow in the U.S. Environmental Protection Agency (“EPA”) Office of Policy evaluating the use of air quality modeling in cost-benefit analysis, of which human health is a key part. Her expertise focuses on using modeling tools and input data to estimate ambient concentrations of air pollution species. She then uses existing information about the human health impacts of different species of air pollution recognized by EPA and the World Health Organization to identify links to human health outcomes. Dr. Thompson’s resume is EDF Exhibit FF.
	22.	Dr. Thompson’s direct testimony provided an overview of the need for VOC reductions to protect air quality. EDF Ex. TT at 4 [Thompson Dir. Test.]. Dr. Thompson summarized studies that have found that persons living near oil and gas facilities are at greater risk of developing adverse health impacts due to increased exposure to VOCs, some of which are also classified as hazardous air pollutants. EDF Ex. TT at 5-6. Finally, Dr. Thompson testified that scientific studies demonstrates the need for more stringent controls of oil and gas emissions at well sites located near to where people play, work, and recreate. EDF Ex. TT at 6-7.
	23.	In rebuttal, Dr. Thompson testified that reducing VOC emissions in areas that are nitrogen oxides- or “NOx”-limited can still improve air quality. EDF Ex. BBB at 2-4 [Thompson Reb. Test.]. She testified that local oil and gas operations contribute significantly to ozone nonattainment in New Mexico. EDF Ex. BBB at 4-5. Finally, Dr. Thompson testified that the Environment Department's photochemical ozone model does not take into account the effect of a warming climate on ozone formation and thus likely underestimates future ozone concentrations. EDF Ex. BBB at 5. 
Tom Alexander, M.S. 

	24.	Tom Alexander has been a consultant to EDF for the past five years working on underground gas storage, flaring, venting, and conventional and unconventional oil and gas regulations. He assisted EDF in its advocacy before the New Mexico Oil Conservation Commission (“OCC”) in January 2021 when it adopted its methane waste prevention rule. He has assisted EDF with contributions to the Interstate Oil and Gas Compact Commission and Energy Resources, Research and Technology committee and two American Petroleum Institute work groups on risk management; health, safety and environment; security; and training. EDF Ex. KKK [Alexander resume].
	25.	Mr. Alexander worked for Southwest Energy Company (“SWN”) for 18 years, from 1998 to 2016. He first worked as a consultant and then as a Staff Production and Completions Engineer, team leader for its Fayetteville Shale discovery team, and Completions Manager. From late 2012 to 2016, he served as Vice President of Health, Safety and Environment for the company. He also worked for SWN’s Canadian subsidiary, SWN Resources Canada, in New Brunswick, Canada as the General Manager. Prior to SWN, Mr. Alexander worked for New Prospect Company and Revere Corporation in Fort Smith, Arkansas; Habersham Energy Company in Englewood, Colorado; Southwest Operating, Inc. and Altair Energy Corp. in Tyler, Texas; and Schlumberger Offshore Services in Houston, Texas. EDF Ex. KK.
	26.	Mr. Alexander received a Bachelor of Arts in Psychology from Wake Forest University and conducted post-graduate work in chemistry and genetics at Duke University.  He received a Bachelor of Science and Master of Science in Mining Engineering from South Dakota School of Mines and Technology, and completed course work for a Master of Arts in Environmental Policy and Management at the University of Denver. Mr. Alexander’s resume is EDF Ex. KK.
	27.	Mr. Alexander’s direct testimony provided an overview and his support for the Parties’ proposal to ensure that gas powered pneumatic controllers are subject to LDAR inspections at 20.2.50.122 NMAC. EDF Ex. UU, pp. 5-10 [Alexander Dir. Test.]. He testified in support of the Community and Environmental Parties’ proximity based LDAR proposal at 20.2.50.116 NMAC and in support of the Community and Environmental Parties' proposal to control and reduce emissions from flowback vessels during well completions at newly proposed 20.2.50.127 NMAC. EDF Ex. UU at 11-14. Mr. Alexander explained and testified in support of the Community and Environmental Parties’ proposal to accelerate the retrofit schedule for pneumatic controllers. EDF Ex. UU at 14-15. Finally, Mr. Alexander explained and testified in support of the Community and Environmental Parties’ proposal at 20.2.50.123 NMAC to require operators use a tank measurement system on new storage tanks and flowback vessels to reduce emissions. EDF Ex. UU at 15-16.    
	28.	Mr. Alexander testified in rebuttal that the Environment Department had proposed a technically feasible and economically reasonable liquids unloading provision at 20.2.50.117 NMAC. EDF Ex. WW at 2-3. [Alexander Reb. Test.] He testified that the EIB should reject the proposed revisions to the liquids unloading provisions proposed by the Independent Petroleum Association of New Mexico and NMOGA because they are unnecessary and, if adopted, would result in increased emissions. EDF Ex. WW at 4-7. Finally, Mr. Alexander provided rebuttal testimony in support of the Community and Environmental Parties’ and Oxy’s agreement regarding the use of a tank measurement system to reduce emissions from storage vessels at 20.2.50.123 NMAC and to require control of emissions during completions and recompletions at 20.2.50.127 NMAC. EDF Ex. WW at 7-8. 
Maureen Lackner, M.P.P.

	29.	Maureen Lackner is an Economics and Policy Manager in the EDF Office of the Chief Economist. She earned a Master of Public Policy from the Gerald R. Ford School of Public Policy at University of Michigan in 2017. For the past four years Ms. Lackner has provided analysis on climate and environmental issues with a special focus on methane emissions from the oil and gas sector. Her work on this issue includes economic analyses on proposed regulations and policy design, as well as modeling to track global policy ambitions and abatement opportunities. EDF Ex. EEE at 1 [Lackner Reb. Test.]. Ms. Lackner’s resume is EDF Ex. FFF. 
	30.	Ms. Lackner provided rebuttal testimony regarding flaws and omissions in the NMOGA witness John Dunham report entitled “Estimated Costs of Proposed Ozone Precursor Rule on Oil and Natural Gas Development in New Mexico” (“JDA analysis”) contained in NMOGA’s Appendix A6.  Ms. Lackner testified that the analysis overstates operational costs, fails to account for the social costs of pollution emitted by the oil and natural gas industry, and does not acknowledge the limitations of input-output model. EDF Ex. EEE at 3-5. At hearing Ms. Lackner testified that the EIB should give the JDA analysis no weight due to the errors, omissions, and limitations of the analysis. 3 Tr. 824:18-828:10.
[bookmark: _Toc93596785]Clean Air Advocates

1. David McCabe, Ph.D.

31.	David McCabe, Ph.D., is an atmospheric scientist with the Clean Air Task Force (“CATF”) with ten years of experience studying emissions controls for the oil and gas sector. CATF is a nonprofit organization dedicated to reducing atmospheric pollution through research and analysis, public advocacy leadership, and partnership with the private sector. Dr. McCabe has a Bachelor of Arts in chemistry from the University of Chicago, and a Ph.D. in physical chemistry from the University of Colorado. He has designed several studies on emissions of air pollutants from oil and gas facilities, and is co-author on a number of peer-reviewed publications describing those studies and their findings. He has provided expert advice on technical comments submitted on oil and gas emissions controls and waste prevention measures proposed by the EPA, the U.S. Bureau of Land Management (“BLM”), the states of California, Pennsylvania, and Colorado, and internationally in Mexico and Canada. In New Mexico, he presented to the Methane Advisory Panel in 2019, and testified before the New Mexico Oil Conservation Commission in January 2021 on its methane waste prevention rule. CAA Ex. 3 at 1 [McCabe Dir. Test.]. His curriculum vitae is Clean Air Advocates’ Exhibit 2.
	32.	Dr. McCabe provided direct testimony how to cost effectively improve and strengthen Environment Department’s proposals for pneumatic devices at 20.2.50.122 NMAC and storage vessels at 20.2.50.123 NMAC, CAA Ex. 3 at 2-29, and provided rebutted analyses from witnesses from the New Mexico Oil and Gas Association (“NMOGA”) claiming that Environment Department had overstated emissions reductions to install and retrofit pneumatic controllers and underestimated costs. See generally CAA Ex. 23 [McCabe Reb. Test.]. 
Lee Ann L. Hill, M.P.H

33.	Lee Ann L. Hill, M.P.H., is a senior scientist at Physicians, Scientists and Engineers for Healthy Energy (“PSE”), a multidisciplinary, non-profit energy science and policy research institute dedicated to supplying evidence-based scientific and technical information on the public health, environmental, equity and climate dimensions of energy production and use. She has a Master of Public Health in environmental health sciences from the School of Public Health at University of California, Berkeley and a Bachelor of Science in environmental science from Ithaca College. Ms. Hill conducts research on the environmental and public health dimensions of oil and gas development in the United States. Since 2016, she has supported and led PSE’s work on the environmental health dimensions of oil and gas development in the United States. Much of her recent work has focused on examining the body of peer-reviewed literature on topics related to oil and gas development and human health, air quality, water quality, and waste management. Her recent publications include studies on produced water management and chemical use associated with oil and gas development across multiple states, and the air quality and human health implications of oil and gas development and underground gas storage facilities. CAA Ex. 25 at 1-2 [Hill Reb. Test.]. Her curriculum vitae is Clean Air Advocates’ Exhibit 24.
33.	Ms. Hill provided testimony on the risks to human health, the environment, and the climate caused by air pollutants emitted by upstream oil and gas sites. Oil and gas operations emit nitrogen oxides (“NOx”) and volatile organic compounds (“VOCs”) that are “ozone precursors” which form ozone through chemical reactions in the presence of sunlight. Ground level ozone is one of six “criteria pollutants” that the U.S. Environmental Protection (“EPA”) limits based on health criteria. VOCs from oil and gas operations can harm the central nervous system; eyes, skin and respiratory tracts; the liver, kidney, and endocrine systems. Health risks and impacts increase the closer people live, work, and go to school near oil and gas facilities. Ms. Hill testified in support of the Community and Environmental Parties’ proposal at 20.2.50.116 NMAC to increase leak detection and repair (“LDAR”) inspections at oil and gas facilities located within 1,000 feet of “occupied areas” such home, businesses, and schools because of the increased health risks and impacts from living, working, and going to school in close proximity to oil and gas facilities. See generally CAA Ex. 25.
Daniel Orozco, Ph.D.

34.	Daniel Orozco, Ph.D., is a physics engineer. He holds a B.S. in Physics Engineering, a M.S. in atmospheric physics, and a Ph.D. in atmospheric physics from the University of Maryland, Baltimore County. For more than 12 years, his research and work have focused on the study of chemical and optical properties of air pollutants and the development of instrumentation to analyze pollution, as well as analyzing sources’ impacts on air. He worked as a research assistant at the University of Maryland in the Atmospheric Lidar Group for the Joint Center for Earth Systems Technology. He later worked for the Air and Radiation Management Administration at the Maryland Department of the Environment. He is currently employed at the National Parks Conservation Association as its Senior Clean Air and Climate Analyst. 9 Tr. 2973:14-2972:9. His curriculum vitae is Clean Air Advocates’ Exhibit Ex. 27.	
35.	Dr. Orozco provided testimony explaining why Clean Air Advocates oppose certain changes that the Environment Department made to the engines provision as part of its rebuttal testimony.  He explained that engines are by far the largest source of NOx from the oil-and-gas industry.  Since ozone formation in New Mexico is often NOx limited, reducing NOx from engines is an important strategy for reducing ozone levels in New Mexico.  Dr. Orozco testified that that the standards for existing 4-stroke lean-burn engines (“4SLBs”) in the updated Environment Department proposal are not protective enough.  The Colorado Air Pollution Control Division Colorado adopted a standard of 1.2 grams of NOx per horsepower-hour for these engines, a level it found to be cost effective and achievable.  The Environment Department’s revised standard of 2.0 grams of NOx per horsepower-hour for existing 4SLBs with a rated horsepower between 1,000 and 1,750 is 40% higher than the Colorado standard applicable to these same engines.  Dr. Orozco also explained why he does not support the Environment Department’s proposal to delete the prior requirement that engines or turbines “installed” after the effective date of the rule meet the emission standards applicable to new equipment.  He expressed concern that this provision might make New Mexico a “dumping ground” for old, high-pollution equipment that is no longer allowed in other states.  9 Tr. 2973:14–89:6
Don Schreiber

36.	Don Schreiber is the owner and operator, along with his wife, of Devil’s Spring Ranch, a 3000+ acre ranch in Gobernador, New Mexico, an old ranching community in northwest Rio Arriba County. The Schreibers’ objective was to create a scalable model for sustainable agriculture using non-traditional ranching methods. There are about 122 gas wells on or around his ranch, including 33 wells within one mile of his home. Mr. Schreiber was appointed to Governor Michelle Lujan Grisham’s Energy Transition Team in 2018 and served on the Methane Advisory Panel sponsored by the Environment Department and the New Mexico Energy, Minerals and Natural Resources Department. Prior to ranching, Mr. Schreiber owned an insurance agency in Farmington, New Mexico and provided risk management services for the oil and gas industry. He has a Bachelor’s of Science from the University of New Mexico. CAA Ex. 10 at 1-2 [Schreiber Dir. Test.]. His resume is Clean Air Advocates’ Exhibit 9.
37.	Mr. Schreiber provided testimony on his personal experiences of the impacts of oil and gas operations on his land and family. Mr. Schreiber provided testimony in support of the Community and Environmental Parties’ proposal to reduce emissions during completions and recompletions of wells at 20.2.50.127 NMAC. He discussed his experience with an oil and gas company drilling and producing on and around his land that implemented practices to reduce emissions during completions and recompletions as well as a company that refused to implement such practices. See generally CAA Ex. 10 [Schreiber Dir. Test.]. 
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1. James Povijua

38.	Warren James Honaberger, who goes by James Povijua, serves as the Policy Director for the Center for Civic Policy. Through his work, Mr. Povijua engages with populations that live or work in oil and gas country in New Mexico, including with members of the Navajo Nation and Native American Pueblos, as well as immigrant communities of color. Mr. Povijua is originally from Alcalde, New Mexico and is a member of the Ohkay Owingeh Pueblo. Ohkay Owingeh, is located in Rio Arriba County in the north-central part of New Mexico that overlays the San Juan Basin. Mr. Povijua holds a Bachelor of Arts degree in Industrial Labor Relations from Goddard College. CCP/NAVA EP Ex. 3 at 1-3 [Povijua Test.]. His resume is CCP/NAVA EP Ex. 2.
39.	Mr. Povijua provided testimony on his personal knowledge of the adverse health effects experienced by Native individuals living near oil and gas producing lands, and the difficulty of Native populations in those areas accessing health care. Mr. Povijua testified in support of the Parties’ proposals, and specifically supported a proposed amendment requiring more frequent inspections for leaks in wells that are within 1,000 feet of a home, school, large work facility, or playground in order to ensure that people that people who are living, working, playing, or studying in close proximity to oil and gas wells get the full benefit of the pollution control strategies used to find and fix pollution leaks. He emphasized that this is an important policy to ensure that minority and low-income residents are not disparately impacted by these air pollutants. See generally CCP/NAVA EP Ex. 3. 
Joseph F. Hernandez

40.	Joseph F. Hernandez is the Diné Energy Organizer at the NAVA Education Project. Mr. Hernandez is from Shiprock, New Mexico and is enrolled as a member of the Navajo Nation. He is a member of the Gadii'ahi/To’koi chapter house, located west of Shiprock, and previously served as president of his chapter house’s Community Land Use Planning Committee. He is an heir to several allotments in the Eastern Navajo Agency, an area with oil and gas production. Mr. Hernandez has completed business and pre-engineering courses at the Southwestern Indian Polytechnic Institute and has also worked as hydro-blast technician on oil and gas wells in Bloomfield, New Mexico. CCP/NAVA EP Ex. 4 at 1-2 [Hernandez Test.]; 4 Tr.1067:5-6. 
41.	Mr. Hernandez provided testimony on his personal knowledge of the harmful effects of oil and gas production on Native American communities. He testified that he has personally breathed in air thick with the taste of emissions produced by oil and gas operations, and observed crashes in Native American communities due to issues with oil and gas tanker transportation. Mr. Hernandez testified in support of the Parties’ proposals, and specifically supported a proposed amendment requiring more frequent inspections for leaks in wells that are within 1,000 feet of a home, school, large work facility, or playground. In his view, this amendment is necessary because many Navajo people that live and work in close proximity to oil and gas wells. See generally CCP/NAVA EP Ex. 4.
Clifford J. Villa, J.D.

42.	Clifford J. Villa is a tenured professor of law at the University of New Mexico School of Law. As a law professor, his primary focus as both a scholar and a teacher is environmental law and the law of environmental justice. He is the lead author of a textbook on environmental justice, a co-author of a casebook on environmental law, and teaches course on environmental law, environmental enforcement, and environmental justice. He is also the author of several scholarly articles in law reviews related to environmental justice, and has provided numerous professional presentations on environmental justice, including to the EPA Region 10 Office, the Environment Department, and the Rocky Mountain Mineral Law Foundation’s Annual Institute. Prior to joining the faculty at the law school, Professor Villa worked for over 20 years as an attorney at the EPA, most recently serving as Assistant Regional Counsel for U.S. EPA Region 10. His work at the EPA involved the administration of the Clean Air Act and addressing concerns about hazardous air pollutants including VOCs such as benzene and toluene. His work at the EPA also focused heavily on incorporating environmental justice concerns into compliance and enforcement, for example by ensuring protections for indigenous, immigrant, and low-income communities.  CCP/NAVA EP Ex. 6 at 2-5 [Villa Reb. Test.]. His resume is CCP/NAVA EP Ex. 7. 
43.	Professor Villa provided expert testimony describing how federal and state environmental laws and regulations have historically failed to adequately prevent disparate pollution harms on communities of color and low-income communities, including in New Mexico. He also discussed how in his expert opinion the EIB has a mandatory duty to consider potential disparate health harms under the New Mexico Air Quality Control Act, federal and state administrative law, and federal and state case law. He noted that proposed changes to the regulations from NMOGA would subject low potential-to-emit wells to less frequent leak detection inspections, and that other testimony demonstrated that many people of color, including Native Americans, live in close proximity to such wells and living in close proximity to such facilities results in increased health risks. He testified in support of the Community and Environmental Parties’ proposal to require more frequent leak detection and repair for wellhead sites within 1,000 feet of occupied buildings, stating that adopting such provisions would be in keeping with the principles of environmental justice. CCP/NAVA EP Ex. 6 at 2-5 [Villa Reb. Test.].

[bookmark: _Toc93596787]New Mexico Environmental Law Center

1. Theresa A. Pasqual

44.	Theresa A. Pasqual testified on behalf of the Law Center.  NMELC Ex. 1; 2 Tr. 572:2-576:12. From September 2016 to September 2020, Ms. Pasqual served as Native American Tribal Liaison for the Office of Science and Water in the United States Department of the Interior, Washington, D.C.  She was an independent consultant to the Acoma Pueblo from June 2014 to June 2016.  From December 2006 until June 2014, Ms. Pasqual served as both Executive Director of the Acoma Historic Preservation Office, and as the Historic Site Director for the National Trust for Historic Preservation, in the Acoma Pueblo.  NMELC Ex. 2 at 1; see also NMELC Ex. 1 at 1; 2 Tr. 572:9-16. Since 2010, Ms. Pasqual has lectured on various topics relating to the management of land and natural resource from a tribal perspective. NMELC Ex. 2 at 2.  Ms. Pasqual is Board President of Conservation Voters New Mexico, and she has been on the board of Conservation Voters New Mexico Education Fund since 2015.  NMELC Ex. 2 at 2; NMELC Ex. 1 at 1; 2 Tr. 572:17-18. Ms. Pasqual is working toward a Bachelor of Science degree in Anthropology from the University of New Mexico.  NMELC Ex. 2 at 1; 2 Tr. 572:18-20.
45.	Ms. Pasqual, a member of the Acoma Pueblo, provided testimony on the adverse effects of extractive industries on tribal communities.  Citing U.S. census figures from 2010, she testified that the adverse effects of air pollution from oil and gas production fall disproportionately on Native American and Hispanic communities.  NMELC Ex. 2; 2 Tr. 572:2-576:12.
[bookmark: _Toc93596788]THE EIB’S STATUTORY AUTHORITY IS BROAD, AND INCLUDES CONSIDERATION OF PUBLIC HEALTH AND THE ENVIRONMENT

46.	The Environment Department submitted its petition in support of proposed regulation 20.2.50 NMAC – Oil and Gas Sector – Ozone Precursor Pollutants (“Part 50”) under the authority of the New Mexico Air Quality Control Act. NMED Pet. at 1. 
47. 	Pursuant to the Air Quality Control Act: 
· Section 74-2-5.A provides that the EIB “shall prevent or abate air pollution.” 
· Section 74-2-5.B(1) provides that the EIB shall “adopt, promulgate, publish, amend, and repeal rules and standards consistent with the Air Quality Control Act to attain and maintain national ambient air quality standards and prevent or abate air pollution . . . .” 	

48.	Under Section 74-2-5.F of the Air Quality Control Act, the EIB has broad authority to consider the public interest, including public health and the environment, when promulgating regulations. That section provides: 
[bookmark: _Hlk93226773]E.	In making its rules, the environmental improvement board or the local board shall give weight it deems appropriate to all facts and circumstances, including: 

(1) character and degree of injury to or interference with health, welfare, visibility and property; 

(2) the public interest, including social and economic value of the sources and subjects of air contaminants; and 

(3) technical practicability and economic reasonableness of reducing or eliminating air contaminants from the sources involved and previous experience with equipment and methods available to control the air contaminants involved.

NMSA 1978, § 74-2-5.F. (emphasis added).
	
	49.	In promulgating regulations, the EIB may consider “health,” “welfare,” “property,” and the “public interest.” NMSA 1978, § 74-2-5.F.
50.	Methane emissions negatively impact the environment as a potent greenhouse gas. Given the breadth of destructive impacts of climate change, the EIB has more than ample statutory authority to consider co-benefits of reducing methane on “health,” “welfare,” “property,” and “public interest” when crafting a rule to control VOCs and NOx as ozone precursors.  NMSA 1978, § 74-2-5.F.
51.	Similarly, VOCs and NOx harm human health. The EIB has clean statutory authority to consider the co-benefits of reducing those harmful pollutants on “health,” “welfare,” and the “public interest” when crafting a rule to control VOCs and NOx as ozone precursors.  NMSA 1978, § 74-2-5.F.
[bookmark: _Toc93596789]THE EIB MUST CONSIDER DISPARATE IMPACTS OF ITS RULES

1. [bookmark: _Toc93596790]The EIB and the Environment Department Have an Obligation to Consider and Mitigate Disparate Impacts of Air Pollution 

52. 	On November 18, 2005, then-New Mexico Governor Bill Richardson signed Executive Order 2005-056:  Environmental Justice Executive Order.  CCP/NAVA EP Ex. 6 at 13-14 [Villa Reb. Test.].
53.	The Executive Order declares that “the State of New Mexico is committed to affording all of its residents, including communities of color and low-income communities, fair treatment and meaningful involvement in the development, implementation, and enforcement of environmental laws, regulations, and policies regardless of race, color, ethnicity, religion, income or educational level.” The Executive Order specifically applies to “all cabinet level departments and boards … that are involved in decisions that may affect environmental quality and public health….”  CCP/NAVA EP Ex. 6 at 13-14.
54. 	The Executive Order continues that all relevant departments and boards “shall … seek to address disproportionate exposure to environmental hazards and risks” and that “[a]ll relevant cabinet level departments and boards … shall utilize available environmental and public health data to address impacts in low-income communities and communities of color….” CCP/NAVA EP Ex. 6 at 13-14.
55. 	CCP witness Prof. Villa testified that in his understanding this executive order is still in effect and applies to the EIB.  CCP/NAVA EP Ex. 6 at 13-14. 
56.	The Environment Department also maintains a stated commitment to environmental justice on its website. CCP/NAVA EP Ex. 6 at 9. 
57.	According to Prof. Villa, executive orders are not themselves directly enforceable, but courts have found that executive orders establish enforceable standards of conduct for agencies. 8 Tr. 2761:5-21. 
58. 	In Prof. Villa’s expert opinion, the EIB must consider and give weight to the disparate impacts of pollution in promulgating regulations under the Air Quality Control Act. CCP/NAVA EP Ex. 6 at 12. 
59. 	In particular, Prof. Villa testified that as part of its statutory requirement under Section 74-2-5.F. to “give weight it deems appropriate to all facts and circumstances, including … the character and degree of injury to or interference with health [and] welfare,” the EIB must include consideration of any facts and circumstances related to whether a proposed regulation would result in disparate harms to low-income communities or communities of color.  
60.	Prof. Villa’s scholarship has shown that there is now a thirty-year history of federal and state action and judicial opinions recognizing that disparate impacts of pollution on marginalized communities are a critical component of the “character and degree” of public health impacts. He pointed in particular to a recent decision by the federal United States Court of Appeals for the Fourth Circuit, Friends of Buckingham v. State Air Pollution Control Bd., that held that the Virginia Air Pollution Control Board—a board very similar to the EIB—was required to take into account environmental justice considerations under state statutory authority that uses some of the same language as the Air Quality Control Act. CCP/NAVA EP Ex. 6 at 12-16.
61. 	Prof. Villa gave as another example that, following the 2005 New Mexico Supreme Court decision In re Application of Rhino Envtl. Servs., a 2008 New Mexico Attorney General Opinion determined that the Air Quality Control Act was analogous to the statute at issue in Rhino Envtl. Servs., and that therefore the Air Quality Control Act authorized consideration of environmental justice concerns. CCP/NAVA EP Ex. 6 at 15-16.
62. 	Prof. Villa further testified that the Title VI of the Civil Rights Act of 1964 prohibits programs receiving federal funds—including state environmental permitting programs that rely in part on federal funding, such as state Clean Air Act compliance programs—from discriminating against any person on the grounds of race, color, or national origin. He noted that EPA’s regulations implementing this law specifically prohibit agencies receiving federal aid from using “criteria or methods of administering its program or activity which have the effect of subjecting individuals to discrimination because of their race, color, national origin, or sex.” In other words, EPA regulations prohibit state agencies receiving federal funds, including the Environment Department, from using criteria or methods of administering regulatory programs in ways that would have a discriminatory impact on groups of a particular race. CCP/NAVA EP Ex. 6 at 14-15.
63.	One of the most common environmental injustices—or failures to treat all people fairly, regardless of race, color, national origin, or income—is when environmental laws and regulations allow marginalized groups to be subject to higher levels of pollution than other groups of people. CCP/NAVA EP Ex. 6 at 9.
64. 	There have been numerous examples of environmental injustices in New Mexico. In particular, Native American and Latino communities in New Mexico have been repeatedly exposed to disparate levels of pollution. CCP/NAVA EP Ex. 6 at 9-10.
65. 	These historic injustices include, among others, the disparate impact of uranium mining on Native American communities, the disparate impacts of hazardous waste sites on Latino and Native American populations throughout the state, and disparate impacts of polluting industrial facilities and other environmental risks in the South Valley of Albuquerque. CCP/NAVA EP Ex. 6 at 9-10. 
1. [bookmark: _Toc93596791]Oil and Gas Air Pollution Disparately Affects Communities of Color and Native American Populations
[bookmark: _Hlk93304995]
66	Witnesses from Clean Air Advocates, EDF, CCP/NAVA EP, and the Law Center collectively testified that people who live in close proximity to oil and gas facilities are at higher risk of health harms from oil and gas pollution, and that in New Mexico people of color and Native American people disproportionately live in close proximity to oil and gas facilities as compared to the rest of the population. See generally EDF Ex. SS at 1 [Hull Test.]; CAA Ex. 25 [Hill Reb. Test.]; NMELC Ex. 1 [Pasqual Test.]; CCP/NAVA EP Ex. 6 [Villa Reb. Test.]; CCP/NAVA EP Ex. 3 [Povijua Test.]; CCP/NAVA EP Ex. 3 [Hernandez Test.]
67.	Law Center witness Theresa Pasqual and CCP and NAVA EP witnesses James Povijua and Joseph Hernandez all testified about their concern that harmful air pollution emissions from oil and gas facilities disparately affect the communities of color and Native American communities that they are part of and urged the EIB to promulgate regulations that ensure that the benefits of pollution reduction used to reduce ozone precursor emissions equitably protect all communities, especially communities of color and Native American communities. 2 Tr. 600:13-601:19 (Povijua Test.); 4 Tr. 1069:24-1070:25 (Hernandez Test.); 2 Tr. 575:5-7 (Pasqual Test.). 
68. 	Numerous members of the public expressed concerns that hazardous air pollution from oil and gas facilities disproportionately puts communities of color and Native American communities at risk of health harms and urged the EIB to adopt regulations that provide stronger protections for these communities. E.g., 4 Tr. 978:4-979:13 (public comment of Hanh Nguyen, stating that “communities of color face disproportionate impacts from … air pollution in Lea, Eddy, and San Juan Counties,” and urging EIB to protect those living closest to oil and gas development as necessary for “healthy equity” for communities of color.”); 2 Tr. 349:5-12 (public comment of Sister Marlene Parrot, “tribal communities … are especially at risk” from hazardous air pollution, stating that while the Environment Department proposal is strong, “more work needs to be done to protect communities);  7 Tr. 2126:11-18 (public comment of Luis Guerrero, urging “strong ozone rules” in part because “tribal communities … are especially at risk.”). 
69. 	After testimony from witnesses about potential health risks to those living in close proximity to oil and gas facilities, NMOGA witness John Smitherman returned for further direct examination where he stated that NMOGA members “recognize and sympathize with the concerns that others have expressed about [proximity emissions].” He stated that because his home is in close proximity to oil and gas wells, “it does hit a little closer to home.” 8 Tr. 2708:7-2709:18. 
70.	Clean Air Advocates expert witness Lee Ann Hill, whose work involves examining the peer-reviewed literature on oil and gas development and human health, air quality, water quality, and waste management, testified in detail how oil and gas facilities emit air pollutants hazardous to human health. 9 Tr. 2836:23-2837:17 [Hill Reb. Test.]; CAA Ex. 24 [Hill CV]; CAA Ex. 25 [Hill Reb. Test.] at 4. 
71.	Emissions from oil and gas facilities include emissions of VOCs and NOx that, in the presence of sunlight, form ground-level ozone or smog. Ground-level ozone is a well-understood respiratory irritant that causes the muscles in the airways to constrict. Exposure to ground-level ozone can result in coughing and sore throat and can inflame and damage the airways. As such, ground-level ozone can exacerbate existing respiratory conditions, increase susceptibility to infection, and increase the frequency of asthma attacks. Adverse respiratory health effects resulting in exposure to ozone have been observed in healthy adults, but are more severe among sensitive subpopulations, including those with preexisting lung diseases such as asthma, emphysema, chronic bronchitis, and chronic obstructive pulmonary disease. Ground-level ozone has been linked to increased emergency room visits for respiratory conditions in the United States. CAA Ex. 25 at 9-10. 
72.	In addition to the potential adverse health impacts resulting from the formation of ground level ozone, many of the volatile organic compounds emitted by oil and gas facilities are categorized as hazardous air pollutants by the EPA. According to a 2019 peer-reviewed study, at least 61 hazardous air pollutants (“HAPs”) were measured near oil and gas sites. CAA Ex. 25 at 5. 
73.	The five HAPs most frequently detected near upstream oil and gas sites are benzene, toluene, ethylbenzene, xylenes, and n-hexane. CAA Ex. 25 at 5. 
74.	Benzene is a known carcinogen, for which there is no safe level of exposure.  It also is associated with neurological effects (drowsiness, dizziness, headaches) and eye, skin and respiratory tract irritation. Chronic inhalation exposure to benzene is associated with noncancer hematological effects, such as aplastic anemia in which the body does not produce enough new blood cells.  CAA Ex. 25 at 8. 
75.	Ethylbenzene: is recognized by the International Agency for Research on Cancer as “possibly carcinogenic to humans.” Acute inhalation exposure to ethylbenzene can result in adverse respiratory effects, eye irritation, and neurological effects including dizziness. Chronic
exposure to ethylbenzene has been noted for adverse effects on the liver, kidney, endocrine
system and on development in animal studies. CAA Ex. 25 at 8-9. 
76.	Toluene, xylenes, and n-hexane all affect the central nervous system through acute and/or chronic exposures, and are associated with associated with impacts such as irritation of the upper respiratory tract and eyes, dizziness, headache, fatigue, numbness in
the extremities, muscular weakness, and blurred vision. CAA Ex. 25 at 8-9.
77.	The risks and impacts to public health from VOCs, NOx, and ground-level ozone increase the more a person is exposed to these pollutants. Chronic exposure to NOx and ground-level ozone are risk factors in the development of asthma, particularly in children, resulting in increased morbidity from respiratory diseases at the societal scale and over one’s lifetime. Severe, chronic exposure to NOx and ground-level ozone are associated with premature mortality. CAA Ex. 25 at 10-11.
78.	Three peer-reviewed air quality health risk assessment studies indicate cancer and noncancer health risks increase with increasing proximity to oil and gas development sites. CAA Ex. 25 at 13-14.
79.	In addition, the body of epidemiological literature strongly supports the conclusion that geographic proximity to active oil and gas development is an important risk factor for a variety of adverse health outcomes, including respiratory outcomes, cardiovascular outcomes and cardiovascular disease indicators, childhood cancer, hospitalizations, and adverse birth outcomes. CAA Ex. 25 at 14-15. 
80.	In sum, Ms. Hill testified there is a reasonable degree of scientific certainty that living in close proximity to oil and gas facilities results in increased health risks from elevated air pollution levels. The public health risks and impacts associated with air pollutant emissions from oil and gas facilities that go unaddressed would be disproportionately experienced by people who live, work and go to school near oil and gas facilities. 9 Tr. 2836:13-22. 
81. 	No party provided evidence that there is no increased risk to health by living in close proximity to oil and gas wells.  
82.  	According to data from the Environment Department, three San Juan Basin counties – Rio Arriba County, Sandoval County, and San Juan County – have ambient ground-level ozone concentrations that exceed 95% of the National Ambient Air Quality Standards.  NMELC Ex. 1 at 2 [Pasqual Test.]; 2 Tr. 575:7-13.
83.  	According to 2010 U.S. census figures, 16.0% of the population of Rio Arriba County is Native American.  NMELC Ex. 1 at 2-3 [Pasqual Test.]; 2 Tr. 575:17-19.
84.  	According to 2010 U.S. census figures, 71.3% of the population of Rio Arriba County is Hispanic.  NMELC Ex. 1 at 2-3 [Pasqual Test.]; 2 Tr. 575:17-19.
85.  	According to 2010 U.S. census figures, 12.9% of the population of Sandoval County is Native American.  NMELC Ex. 1 at 2-3 [Pasqual Test.]; 2 Tr. 575:19-21.[footnoteRef:1] [1:  Due to an error in the testimony or the transcription, page 575, line 19 reads “Rio Arriba County.”  It should read “Sandoval County.”] 

86.  	According to 2010 U.S. census figures, 35.1% of the population of Sandoval County is Hispanic.  NMELC Ex. 1 at 2-3 [Pasqual Test.]; 2 Tr. 575:19-21.
87. 	 According to 2010 U.S. census figures, 36.6% of the population of San Juan County is Native American.  NMELC Ex. 1 at 2-3 [Pasqual Test.]; 2 Tr. 575:21-23.
88.  	According to 2010 U.S. census figures, 19.1% of the population of San Juan County is Hispanic.  NMELC Ex. 1 at 2-3 [Pasqual Test.]; 2 Tr. 575:21-23.
89.	EDF expert witness Hillary Hull testified that EDF analyzed the characteristics of populations living within 1,000 feet of low production well sites in New Mexico – well sites that would have been subject to less frequent leak inspections under the Environment Department’s proposal.  Ms. Hull provided an explanation of the methodology used to conduct this analysis in her testimony, EDF Ex. SS at 5-8, 14-15, and introduced the underlying data in EDF Ex. DD. 
90.	Ms. Hull testified that based on this analysis, EDF found that over 35,000 New Mexicans live within 1,000 feet of a well site. Of those, EDF estimated that 19,000 are people of color, including over 5,800 Native Americans. In addition, over 2,700 are children under the age of 5, more than 4,500 are adults 65 years or older, more than 5,700 are living in poverty.  EDF Ex. SS at 14-15. 
91.	In addition, Ms. Hull testified that those living in close proximity to these well sites have health conditions that could be exacerbated by additional air pollution. These include more than 3,800 adults with asthma, over 2,200 adults with coronary heart disease, almost 2,600 with chronic obstructive pulmonary disease, and more than 1,200 adults who have experienced or are at risk of a stroke. EDF Ex. SS at 15.
92.	On cross-examination, Ms. Hull explained that the number of people of color living in close proximity to low-producing well sites is disproportionate to the percentage of people of color in the state as a whole. A higher percentage of people of color and Native Americans live within 1,000 feet of a well site than the percentage of people of color and Native Americans living in the state as a whole. 8 Tr. 2624:10-24. 
93.	Ms. Hull also explained that with regards to the marginalized populations she described that live in close proximity to oil and gas wells, approximately 90% of those people live on nontribal lands, meaning they live on land that is subject to the jurisdiction of the Environment Department’s regulations. 8 Tr. 26245:1-9. 
94.	In Ms. Hull’s expert opinion, if the EIB were to adopt less stringent frequency of leak inspections at wellhead facilities as was proposed by NMOGA, it could result in up to 23,000 tons of additional VOCs leaked into the atmosphere from wellhead facilities located in areas that are predominantly occupied by people of color and Native Americans. 8 Tr. 26245:21-26246:6.
95. 	NMELC expert witness Theresa Pasqual testified that oil and gas is produced in close proximity to indigenous communities in New Mexico, and that air pollution from oil and natural gas production disproportionately affects Native American and Hispanic communities in New Mexico.  NMELC Ex. 1 at 1-2; 2 Tr. 574:3-575:7. 
96. 	No party provided evidence contravening Ms. Hull’s or Ms. Pasqual’s testimony that people of color and Native Americans disproportionately live in close proximity to oil and gas wells, or that they are disproportionately at risk from oil and gas air pollution. 
[bookmark: _Toc93596792]THE COMMUNITY AND ENVIRONMENTAL PARTIES AND THE NATIONAL PARK SERVICE PROPOSE TO REDUCE NOx EMISSIONS FROM ENGINES AT 20.2.50.113 NMAC

1. [bookmark: _Toc93596793]The Community and Environmental Parties and the National Park Service Propose to Strengthen the Environment Department’s Engines Proposal

97.	The Parties propose two changes to 20.2.50.113 NMAC or “Section 113,” governing engines and turbines.  See Ex. 1 at 8-10.[footnoteRef:2] [2:  The Parties did not submit evidence related to Section 20.2.50.113 NMAC as part of their direct or rebuttal testimony, because they were not advocating any changes to the provision as proposed by the Environment Department in its direct testimony.  On September 7, 2021, the Environment Department filed rebuttal testimony, which included substantial changes to this provision.  Because these changes were not made until the Department rebuttal testimony, the Parties did not have an opportunity to address them until surrebuttal.  On surrebuttal, Clean Air Advocates presented the testimony of Dr. Daniel Orozco in support of the changes proposed here.  Although NMOGA objected that Dr. Orozco’s surrebuttal testimony was untimely, the Hearing Officer overruled this objection.  9 Tr. 2975:6–22.] 

98.	First, the Parties propose more protective standards for existing 4SLBs. The Parties propose a standard of 1.2 grams of NOx per horsepower hour for existing 4SLBs with a rated horsepower between 1,000 and 1,775, a standard consistent with that currently in effect in Colorado. 
99.	Second, the Parties propose returning to the Department’s proposal in its Petition for Regulatory Change, which treats all engines or turbines “installed” after the effective date of the rule as “new” equipment subject to more stringent new-source standards.  
100.	The National Park Service, which has expertise in this area, puts forth each of these same proposals as well.  8 Tr. 2392–98 [Devore Test.]
[bookmark: _Toc93596794]Reducing NOx from Engines Is Important to Reduce Ozone in New Mexico

101.	 Engines and turbines are by far the largest source of NOx emissions from the oil-and-gas industry.  See 9 Tr. 2974:19–20 [Orozco Test.]; NMOGA Statement of Intent to Present Technical Testimony at 97 [Valor EPC Study: NMAC 20.2.50.113, Engines and Turbines].
102.	A variety of NOx control options exist for new and existing engines, including combustion modifications and post-combustion controls.  6 Tr. 1673:2–15 [Bisbey-Kuehn Test.]. Ozone formation in New Mexico is often NOx limited.  Accordingly, reducing NOx from engines and turbines is an important strategy for reducing ozone levels in New Mexico.  9 Tr. 2974:21–23.
[bookmark: _Toc93596795]The Environment Department Weakened the Standards for Engines Between Its Petition and Its Rebuttal NOI

103.	The regulations the Environment Department proposed as part of its original Petition would have set a standard of 0.5 grams of NOx per horsepower hour for all existing lean-burn engines.  However, in its rebuttal, the Environment Department proposed a standard of 2.0 grams of NOx per horsepower hour for existing 4SLBs with a rated horsepower between 1,000 and 1,775.  See NMED Reb. Ex. 23 at 9 [redline showing changes to Section 113 adopted between Petition/direct notice of intent (“NOI”) and rebuttal NOI].
104.	The regulations the Environment Department proposed as part of its Petition for Regulatory Change would have reduced NOx emissions from engines by a total of 18,000 tons per year.  However, the regulations included in the Environment Department’s rebuttal testimony are expected to reduce NOx emissions by only 5,000 tons per year.  6 Tr. 1708:12–14 [Palmer Test.].  
[bookmark: _Toc93596796]The Environment Department’s Proposal Is Weaker than Other States’ Standards

105.	In 2020, the Colorado Air Pollution Control Division adopted a standard of 1.2 grams of NOx per horsepower hour, applicable to all existing 4SLBs.  9 Tr. 2976:10–14; see 5 Colo. Code Regs. § 1001-9-E-I (Table 2).  This is the same standard the Parties propose for existing 4SLBs with a rated horsepower between 1,000 and 1,775.  
106.	The Environment Department’s proposed emission standard for existing 4SLBs with a rated horsepower between 1,000 and 1,775 is 40% higher than the Colorado standards applicable to the same engines.  9 Tr. 2976:20–23.
107.	Other state and local air quality agencies have adopted standards for existing engines that are more stringent than the standards the Environment Department has proposed.  For example, Texas has adopted a standard of 0.7 grams per horsepower hour for existing lean-burn engines within the Dallas-Fort Worth ozone nonattainment area.  9 Tr. 2977 2977:4–11; 30 Tex. Admin. Code, section 117.2110.  Pennsylvania’s standard for these engines, when installed at new or modified facilities, is 0.5 grams per horsepower hour.  9 Tr. 2977:12–14.  In addition, many air districts in California have even tighter NOx emission limits, with some requiring emissions as low as 0.15 grams per horsepower hour.  9 Tr. 2977:15–18.
[bookmark: _Toc93596797]The Parties and the National Park Service’s Proposal Is Cost Effective

108.	The Colorado Air Pollution Control Division found a standard of 1.2 grams of NOx per horsepower hour, which is proposed by the Parties and the National Park Service, to be cost effective and achievable for all existing 4SLBs.  9 Tr. 2976:12–14.
[bookmark: _Toc93596798]There Is No Evidence Establishing the Colorado Standard for Existing 4SLBs Is Unachievable in New Mexico

109.	No party presented evidence why New Mexico operators could not achieve a limit of 1.2 grams of NOx per horsepower hour at existing 4SLBs with a rated horsepower between 1,000 and 1,775.  See 9 Tr. 2978:10–13.
110.	NMOGA’s analysis stated that some retrofitted legacy engines could meet 0.8 grams of NOx per horsepower hour, but that the cost to bring these emissions down to 0.5 gram of NOx per horsepower hour would be excessive.  9 Tr. 2978:13–17; see also NMOGA, Statement of Intent to Present Technical Testimony at 83–91 [Valor EPC Study: NMAC 20.2.50.113, Engines and Turbines]. 
111.	The Environment Department did not explain why it was proposing to increase the limit for existing 4SLBs with a rated horsepower between 1,000 and 1,775 to 2.0 grams of NOx per horsepower hour.  The Environment Department’s analysis was limited to providing a table showing that 100% of medium size existing 4SLBs tested in Ohio were emitting less than this standard.  9 Tr. 2978:25–2879:6; see NMED Reb. Ex. 1 at 31.
112.	Section 113 contains numerous flexibilities to allow operators to continue using engines that do not meet the applicable emission standard.  For example, operators can reduce the annual hours of operation, submit an Alternative Compliance Plan that averages emissions across the operator’s entire fleet of engines, and seek exemptions for particular engines that cannot meet the standard in a cost effective manner.  9 Tr. 2979:7–15; 6 Tr. 1679:11–1682:5.
113.	NMOGA’s expert Justin Lisowski acknowledged that the alternative compliance mechanisms included in the Environment Department’s proposal could, if properly implemented, allay concerns about adopting a more stringent standard for existing 4SLBs.  See 9 Tr. 2995:8–24 (acknowledging that “conceptually [the rule] might prove to have the proper off ramps”).
114.	The Environment Department’s proposal will result in unnecessary emissions because it fails to require operators to implement all of the cost effective controls that are available.  The proposal is set at a level that all existing 4SLBs can already achieve.  It is then further weakened by the availability of alternative compliance mechanisms that make it unnecessary to meet implement even this lax standard across the entire fleet of existing 4SLBs.  9 Tr. 2979:7–15.
115.	The Environment Department estimates that the NOx controls for engines included in its rebuttal testimony will cost $11.4 million a year to implement, reducing 5,000 tons of NOx.  See 6 Tr. 1678:6–8.  This amounts to a cost of $2,280 per ton of NOx reduced.
116.	Emission controls that cost $7,500 a ton of NOx or less are generally deemed cost effective.  6 Tr. 1703:19–1704:19 [Bisbey-Kuehn Test.].
[bookmark: _Toc93596799]The Environment Department Did Not Explain Why It Deleted Its Original Proposal that Would Have Applied the Most Protective Standards to Newly Installed Engines

117.	The regulations the Environment Department proposed as part of its Petition would have treated newly “installed” engines as new sources subject to the most stringent emission limits. The rebuttal version deleted this proposal. See NMED Reb. Ex. 23 at 9 [redline showing changes to Section 113 adopted between Petition/direct NOI and rebuttal NOI].  
118.	The Environment Department did not provide an explanation why it deleted this proposal.  See NMED Reb. Ex. 1 at 28 (noting this change was proposed by NMOGA and Kinder Morgan and stating “NMED agrees to delete the term ‘installed.’”).
119.	Colorado applies more stringent new source controls to engines that are “placed in service, modified, or relocated” after the effective date of its engines rule.  5 Colo. Code Regs. § 1001-9-E-I (Table 2) (emphasis added).
120.	If operators can install old engines at new facilities in New Mexico without complying with new engine standards, there is a risk that New Mexico may become a dumping ground for old, high-pollution equipment that is no longer allowed in other states.  9 Tr. 2976:1–7.
121.	The Parties and the National Park Service therefore propose returning to the Department’s proposal in its Petition treating all engines or turbines “installed” after the effective date of the rule as “new” equipment subject to more stringent new-source standards.  
[bookmark: _Toc93596800]THE COMMUNITY AND ENVIRONMENTAL PARTIES, THE ENVIRONMENT DEPARTMENT, AND OXY PROPOSE TO INCREASE LDAR INSPECTIONS TO PROTECT PERSONS IN CLOSE PROXIMITY TO OIL AND GAS WELLS AT 20.2.50.116 NMAC

1. [bookmark: _Toc93566035][bookmark: _Toc93566142][bookmark: _Toc93566289][bookmark: _Toc93566397][bookmark: _Toc93566511][bookmark: _Toc93566619][bookmark: _Toc93566727][bookmark: _Toc93566836][bookmark: _Toc93566943][bookmark: _Toc93596801]A Coalition of Parties Supports the Proximity Proposal

122.	Prior to and during hearing, the Community and Environmental Parties and Oxy proposed to increase the frequency of inspections at well sites located within 1,000 feet of an “occupied area.” See, e.g., CAA Ex. 26 at 17 [Joint Proposed Second Revised Amendments to Proposed 20.2.50 NMAC]; Oxy Reb. Ex. 1 at 16.
123.	An “occupied area” is a place where people live, work, go to school, and recreate, and is defined as: 
(1) 	a building or structure used as a place of residence by a person, family, or families, and 49 includes manufactured, mobile, and modular homes, except to the extent that such manufactured, mobile, or modular home is intended for temporary occupancy or for business purposes; 
(2) 	indoor or outdoor spaces associated with a school that students use commonly as part of their curriculum or extracurricular activities; 
(3) 	five-thousand (5,000) or more square feet of building floor area in commercial facilities that are operating and normally occupied during working hours: and 
(4) 	an outdoor venue or recreation area, such as a playground, permanent sports field, 1 amphitheater, or similar place of outdoor public assembly.

See Community and Environmental Parties’ Ex. 1 at 3-4 [proposed 20.2.50.116.7.LL NMAC]. 
124.	The Community and Environmental Parties and Oxy propose to require quarterly LDAR inspections at sites with the potential to emit zero to 5 tpy of VOCs and monthly inspections at sites with the potential to emit 5 tpy or more of VOCs. See Community and Environmental Parties Ex. 1 at 19 [proposed 20.2.50.116.C(3)(e) NMAC].
125.	At the close of evidence on this section during the hearing, the Environment Department adopted the proximity proposal and proposes it for adoption by the EIB. 8 Tr. 2774:24-2775:9; see NMED Proposed 20.2.50 NMAC - Dec. 16, 2021 Version.
[bookmark: _Toc93596802]The Proximity Proposal Will Reduce VOCs and Help New Mexico Stay in Attainment for Ozone

	126.	The proximity proposal will reduce VOCs that contribute to ozone pollution, thereby helping New Mexico protect clean air and remain in attainment with the National Ambient Air Quality Standards for ozone. EDF Ex. TT at 3.  EDF estimates that the proximity proposal will impact 3,365 or 7.7% of the sites in the state, will reduce VOC emissions by 3,600 tons per year, and will increase VOC emissions reductions at those sites by 73%. EDF Ex. SS at 4-5. This resulting reduction in VOCs will help New Mexico reduce local formation of ozone and help New Mexico stay in attainment of the National Ambient Air Quality Standards for ozone. 8 Tr. 2718:6-22, 2595:19-20.
[bookmark: _Toc93596803]The Proximity Proposal Results in the Co-benefits of Reducing Methane and HAPs Emissions

	127.	The proximity proposal will secure important co-benefits by reducing 14,300 tons of methane and 150 tons of hazardous air pollutant annually. 8 Tr. 2593:21-23; EDF Ex. SS at 11. 
[bookmark: _Toc93596804]Oil and Gas Operations Emit Air Pollutants Harmful to Human Health

128.	Air pollutants hazardous to human health, the environment, and the climate — including greenhouse gases, hazardous air pollutants, and criteria air pollutants — are emitted from upstream oil and gas development sites. CCA Ex. 25 at 1 [Hill Reb. Test.].
	129.	Air pollutants emitted directly from oil and gas facilities also contribute to the secondary formation of air pollutants in the atmosphere that also pose risks to human health and the environment (e.g., ground-level ozone). CCA Ex. 25 at 1.
	130.	Multiple air pollutants emitted from oil and gas facilities are associated with adverse impacts on human health and the environment. Broadly, air pollutants emitted from oil and gas facilities include greenhouse gases (e.g., methane); VOCs, many of which are HAPs; and criteria air pollutants (e.g., NOx).  CCA Ex. 25 at 4, 5.
	131.	At least 61 HAPs have been measured near upstream oil and gas sites or investigated from secondary data sources in the peer-reviewed literature. HAPs emitted from oil and gas facilities include benzene which is a known human carcinogen, toluene, ethylbenzene, xylene, and n-hexane. CCA Ex. 25 at 7-9.
	132.	The risks to human health from VOCs emitted from oil and gas facilities are many and varied and include harm to the central nervous system, eyes, skin and respiratory tracts, as well as the liver, kidney, and endocrine systems. CCA Ex. 25 at 7-9.
[bookmark: _Toc93596805]Persons Living, Working, and Going to School Near Oil and Gas Facilities Are at Greater Risk Due to Emissions of Air Pollutants
	
	133. 	Chronic or long-term exposure to VOCs, NOx and ground-level ozone may result in longer lasting or more severe public health consequences. Generally, the duration of exposure is a key factor that influences the development of adverse health outcomes. CAA Ex. 25 at 10.  
134.	There is a reasonable degree of scientific certainty that living in close proximity to oil and gas facilities results in increased health risks and impacts from elevated air pollution levels and that these health risks are increasingly attenuated further from these operations. CAA Ex. 25 at 2, 11. 
135. 	Atmospheric concentrations of health-damaging air pollutants associated with oil and gas development generally decrease with distance from oil and gas facilities.  CAA Ex. 25 at 1.
136.	The public health risks and impacts associated with air pollutant emissions from oil and gas facilities that go unaddressed would be disproportionately experienced by people who live, work, and go to school near oil and gas facilities. CAA Ex. 25 at 2-3.
137.	Peer-reviewed air quality health risk assessment studies indicate cancer and noncancer health risks increase with increasing proximity to oil and gas development sites. CAA Ex. 25 at 14. 
138.	A Colorado Department of Public Health and Environment study found the following with respect to elevated lifetime cancer risk: 
· Benzene exposures from both production emissions alone, and all activities combined (drilling, fracking, flowback and production), were associated with an increased lifetime risk (above one in a million) of leukemia for the average individual at 500 feet. 

· Risks in the populations exposed to the highest concentrations only dropped below the one-in-a-million risk threshold after a distance of 2000 feet. The study also found non-cancer health risks, including the following:

· Benzene and 2-ethyltoluene emissions were found to be higher than considered safe for most simulated populations at 500 feet away after the maximum one hour exposure.

· Exposures of benzene were more than 10 times higher than considered safe for one hour maximum exposure and is a risk for blood disorders. Blood disorders could result in anemia, disturbances in clotting or the ability to fight infections, and could manifest as fatigue, nose bleeds or infections.

· The study also found the potential for neurotoxic effects, such as headaches, blurred vision, dizziness, from combined acute exposures of benzene and 2-ethyltoluene.

· Risks were seen with acute exposure in every age group assessed. 

· Exposures and risks during the flowback stage were found to be higher than those from other drilling and fracking activities. Specifically, long term (chronic) exposure to multiple VOCs (n-nonane, benzene, m+p-xylene, and trimethylbenzenes) during prolonged flowback activities, in large well sites resulted in elevated risks for neurotoxicity and blood disorders. 

EDF Ex. TT at  5-6; 8 Tr. 2722:13-2728:11; see also CAA Ex. 25 at 12-18 (summarizing numerous peer reviewed studies indicating health risks increase the closer people live to oil and gas operations). 
139.	The scientific literature points to the need for frequent if not continuous leak detection using modern and advanced leak detection methods capable of identifying leaks. EDF Ex. RR at 8.
140.	The body of epidemiological literature strongly supports the conclusion that that geographic proximity to active oil and gas development is an important risk factor for a variety of adverse health outcomes, including: respiratory outcomes, cardiovascular outcomes and cardiovascular disease indicators, childhood cancer, hospitalizations, and adverse birth outcomes. CCA Ex. 25 at 1at 14-15.
141.	Emission reductions strategies should focus on sites in close proximity to human populations. CAA Ex. 25 3.
142.	The increased frequency of LDAR inspections within 1,000 feet of “occupied areas” proposed by the Community and Environmental Parties, the Environment Department, and Oxy at 20.2.50.116 NMAC is a targeted strategy to increase public health protections. This targeted strategy has the strong support of Ms. Hill, a public health expert with specialized knowledge of the risks and impacts of oil and gas development on public health, the environment, and climate. CAA Ex. 25 at 3.
[bookmark: _Toc93596806]The Proximity Proposal Will Protect the Health of Vulnerable Persons Living Near Oil and Gas Facilities

	143.	EDF estimates that the proposal will protect the health of over 35,000 New Mexicans living within 1,000 feet of a well site. 8 Tr. 2593:24-2594:2.
144.	Of those, over 2,700 are children under the age of 5, more than 4,500 are adults 65 years or older, more than 5,700 are living in poverty, and 19,000 are people of color, including over 5,800 Native Americans. EDF Ex. SS at 15. 
145.	Because of this proximity to well sites, people of color and Native Americans in New Mexico are at a disproportionately higher risk of health conditions exacerbated by additional air pollution, which includes asthma, heart disease and cancers. 8 Tr. 2624:16-24, 2626:17-21.
	146.	Those living in close proximity to these well sites have health conditions that could be exacerbated by additional air pollution. 8 Tr. 2596:23-25. These include more than 3,800 adults with asthma, over 2,200 adults with coronary heart disease, almost 2,600 with chronic obstructive pulmonary disease, and more than 1,200 adults who have experienced or are at risk of a stroke. EDF Ex. DD; EDF Ex. SS at 15; 8 Tr. 2596:23-2597:4.	


[bookmark: _Toc93596807]The Proximity Proposal Is Cost Effective

	147.	The proximity proposal’s LDAR requirements are highly cost effective when calculating the compliance costs divided by the VOC reductions. EDF analysis and a comparison of the cost effectiveness of the proximity proposal to similar inspection requirements adopted by other air quality agencies support the cost effectiveness of the proposal. 8 Tr. 2597:9-2598:13.
	148.	The proximity proposal will increase annual emissions reductions by 3,600 tons of VOC. This represents an incremental increase in LDAR costs of $4.8 million (or 13% higher) from the Environment Department’s initial proposal, and results in an average cost of $894 per ton VOC reduced within the proposed 1,000 foot boundary (or $349 per ton VOC reduced statewide). EDF Ex. DD; EDF Ex. SS at 4-5; 8 Tr. 2595:19-20. 
149.	If quarterly and monthly inspections are calculated separately, the cost is $576 per ton VOC reduced for monthly inspections within the boundary and $1,351 per ton VOC reduced for quarterly inspections within the boundary. EDF Ex. SS at 13. 
	150.	The proximity proposal increases the overall statewide cost of the Environment Department's initial proposed LDAR program from $317 per ton VOC reduced to $349 per ton VOC reduced. EDF Ex. SS at 11; 8 Tr. 2597:11-19.  This insubstantial increase is due to the increased frequency of inspections. 8 Tr. 2598:15-2599:1.
	151.	The estimated cost of the Community and Environmental Parties, the Environment Department, and Oxy’s proposal -- which includes both quarterly and monthly inspections implemented at a cost of $894 per ton of VOC reduced within the 1,000-foot boundary -- is quite reasonable. EDF Ex. SS at 13. Other jurisdictions that have adopted quarterly or monthly inspection requirements have done so based on cost estimates that were higher than EDF’s cost estimates for the proximity proposal.  8 Tr. 2597:9-2600:8.  	
	152.	In conclusion, the costs to implement the proximity proposal are economically feasible and entirely reasonable. 10 Tr. 3214:19-22.
[bookmark: _Toc93596808]SUBSTANTIAL EVIDENCE SUPPORTS THE COMMUNITY AND ENVIRONMENTAL PARTIES’ PROPOSAL AT 20.2.50.122 NMAC TO ACCELERATE THE SCHEDULE TO REPLACE EMITTING PNEUMATIC CONTROLLERS

1. [bookmark: _Toc93566044][bookmark: _Toc93566151][bookmark: _Toc93566298][bookmark: _Toc93566406][bookmark: _Toc93566520][bookmark: _Toc93566628][bookmark: _Toc93566736][bookmark: _Toc93566845][bookmark: _Toc93566952][bookmark: _Toc93596809]The Community and Environmental Parties and Oxy Propose to Accelerate the Phase Out of Polluting Pneumatic Controllers

153.	The Community and Environmental Parties support the Environment Department’s proposal to require operators to replace pneumatic controllers that are designed to emit air pollutants with zero-emission alternatives.  The Community and Environmental Parties propose certain changes to strengthen the Environment Department’s proposal and make it more effective.  
154.	First, and most importantly, Community and Environmental Parties propose to accelerate the transition to zero-emitting controllers, to ensure that New Mexico is not needlessly delaying the important environmental benefits.  CAA Ex. 3 at 2; CAA Ex. 23 at 2.
155.	Second, the Community and Environmental Parties propose a change to the structure of the phase-out table.  Specifically, the Community and Environmental Parties propose that operators be required to achieve a fixed increase in the percentage of non-emitting controllers, rather than reaching a fixed end point.  This makes the rule more effective, more equitable, and less arbitrary. CAA Ex. 3 at 2.
156.	Each of the changes proposed by Community and Environmental Parties will make New Mexico’s rule more similar to the one Colorado adopted in 2020 with the support of the oil and gas industry.  CAA Ex. 3 at 2.
157.	Oxy supports accelerating the transition to zero-emitting devices, and proposes modifications to the rule that would accelerate this transition. See Oxy Reb. Ex. 1 at 25-26. . Community and Environmental Parties support Oxy’s proposal if the EIB decides to adopt the metric for replacement of pneumatic controllers that Oxy proposes, i.e., liquids production.
[bookmark: _Toc93596810]Pneumatic Controllers Are a Significant Source of Pollution in New Mexico

158.	Pneumatic controllers that are operated with natural gas emit air pollutants, both as part of their normal operation and when they malfunction.  Natural gas is primarily composed of methane, a potent greenhouse gas.  Other pollutants, including ozone-forming VOCs and toxic or cancer-causing hazardous air pollutants, are typically present in natural gas at sites such as well production facilities, gathering compressor stations, and processing plants.  Pneumatic controllers are designed to release the gas that is used to operate them, and typically are configured to release that gas directly into the atmosphere.  When natural gas is used to operate controllers, that gas (and the air pollutants it contains) is emitted into the atmosphere.  CAA Ex. 3 at 4.
159.	Pneumatic controllers often malfunction, which causes them to emit more natural gas than they are designed to emit.  For example, intermittent-bleed controllers, which are the most common type in New Mexico, are designed to emit only during the actuation cycle for the controller, but in the field, these devices frequently emit between actuations.  CAA Ex. 3 at 5.
160.	Given the extent to which pneumatic devices malfunction and emit more than they are designed to emit, it is difficult to precisely quantify emissions from these devices.  However, Clean Air Task Force analysis of data collected for the Permian and San Juan basins in EPA’s Greenhouse Gas Reporting program indicates that there are over 118,000 pneumatic controllers in New Mexico that collectively emit about 108,000 metric tons of methane and about 30,000 metric tons of VOC.  Analysis from EDF indicates that pneumatic devices are the second largest source of methane emissions from the oil and gas industry in New Mexico.  CAA Ex. 3 at 7–8.
[bookmark: _Toc93596811]Replacing Polluting Pneumatic Controllers with Zero-Emission Controllers Is a Proven, Cost Effective Strategy for Reducing Emissions 

161.	It is possible to replace polluting pneumatic controllers with devices that perform the same function without polluting.  Several cost effective technologies are available that can entirely eliminate emissions from gas-driven pneumatic controllers, at new and existing sites, with and without electricity available.  The first approach is to use compressed air instead of pressurized natural gas to operate controllers.  A second approach is to use electric controllers, avoiding the use of pneumatic operation.  CAA Ex. 3 at 8–9.
162.	Retrofitting polluting controllers with zero emission alternatives is a cost effective method for reducing emissions.  Clean Air Task Force conducted analysis as part of a recent rulemaking in Colorado that demonstrated that converting to these technologies at new and existing well-pads and compressor stations was a cost effective mitigation approach for reducing VOC and methane emissions.  This conclusion is well supported by a number of recent regulations that prohibit installation of new gas-driven pneumatic controllers (unless their emissions are captured or controlled).  CAA Ex. 3 at 10.
[bookmark: _Toc93596812]Colorado Has Adopted an Aggressive Plan to Phase Out Polluting Pneumatic Controllers, with Industry Support

163.	In 2020, Colorado’s Air Quality Control Commission adopted regulations that require operators to retrofit a substantial portion of their polluting pneumatic controllers to use non-emitting controllers over the next few years.  CAA Ex. 3 at 11–12.
164.	For compressor stations, operators in Colorado are required to retrofit a certain percentage of their polluting pneumatic devices by May 2022.  Each operator must convert additional polluting controllers by May 2023.  The number of devices an operator must convert depends on the total historic percentage of non-emitting controllers in the operator’s fleet.  Generally, an operator starting with a smaller percentage of non-emitting controllers must convert a greater number of controllers; however, all operators that utilize polluting pneumatic controllers must retrofit some additional controllers.  CAA Ex. 3 at 12–13.
165.	For example, a compressor station operator with a historic percentage of non-emitting controllers of 0 to 20% would be required to retrofit 20% of its polluting controllers by May 2022.  It would then be required to retrofit an additional 25% of its controllers by May 2023.  Thus, an operator that started without any zero-emission controllers would be required to convert 55% of its controllers to non-emitting within two years. CAA Ex. 3 at 12–13.
166.	For oil and gas production facilities, the Colorado rule establishes a retrofit schedule with the same timelines and a similar structure as the table applicable to compressor stations.  However, instead of retrofitting a given percentage of their controllers, operators must convert a certain percentage of their production to non-emitting.  Specifically, operators must convert facilities that account for a certain percentage of the operator’s total liquids production (liquid hydrocarbons plus produced water) in the state by each date.  For example, an operator that currently produces 10% of its statewide liquids at well pads with no emitting pneumatics must convert well pads that account for 15% of the operator’s total statewide liquids to non-emitting by May 2022, and then must convert additional well pads that account for 25% of the operator’s total statewide liquids to non-emitting by May 2023.  CAA Ex. 3 at 13.
[bookmark: _Toc93596813]The Environment Department’s Retrofit Program Is Far Too Slow

167.	The Environment Department’s timeline is much slower than Colorado’s timeline.  To give an example, a Colorado operator of natural gas gathering compressor stations that currently has no non-emitting controllers would have to convert 45% of its controllers at those stations by May 2023.  Under the Environment Department’s proposal, such an operator would only be required to convert 25% of its controllers by 2024, and would not be required to match the Colorado requirement until January 2027.  CAA Ex. 23 at 4.
168.	The Community and Environmental Parties’ proposal would accelerate the compliance timeline, while setting two deadlines (May 1, 2023 and May 1, 2025) instead of three deadlines in the Environment Department’s proposal (January 1, 2024, January 1, 2027, and January 1, 2030).  See CAA Ex. 3 at 15.
169.	Each additional year of delay means thousands of additional tons of VOCs and tens of thousands of additional tons of methane will be emitted.  Those environmental and public health impacts are irreversible.  CAA Ex. 3 at 21.
[bookmark: _Toc93596814]There Is Precedent for Conducting a Rapid Phase Out of Polluting Pneumatics at Transmission Compressor Stations and Other Facilities with Access to Grid Power

170.	Community and Environmental Parties proposed that sites with access to electric power, gas processing plants, and transmission compressor stations should all convert to non-emitting controllers within six months of the effective date of the rule.  See CAA Ex. 22 at 25 (proposed 20.2.50.122.B(3) NMAC.
171.	It has long been recognized that it is simpler, easier, and less expensive to convert sites with electricity to non-emitting controllers.  CAA Ex. 23 at 19.
172.	The Environment Department’s technical analysis shows that all gas processing plants in New Mexico are already using non-emitting controllers, and all of them have access to commercial line electric power.  Further, this analysis finds that all transmission compressor stations have access to electric power.  CAA Ex. 3 at 16.
173.	Kinder Morgan’s expert, Leslie R. Nolting, testified that Kinder Morgan has access to commercial power at its transmission compressor stations, and even employs emergency engines to provide backup power in the event commercial power is lost due to inclement weather or electric grid equipment failures.  CAA Ex. 23 at 24; KM Exhibit VI to Notice of Intent at 19.
174.	There is precedent for requiring a very rapid phase-out of polluting pneumatic devices at larger facilities with access to grid electric power.  In December 2017, Colorado required operators of gas processing plants in the Front Range Nonattainment Area to convert to non-emitting pneumatic controllers by May 1, 2018 (i.e., within six months).  CAA Ex. 3 at 16–17.
175.	While pipeline-quality gas has a lower VOC content than gas further upstream, transmission compressor stations can still be a significant source of VOCs, and converting to zero-emitting pneumatic devices is a particularly cost effective way to reduce emissions from these sources.  CAA Ex. 23 at 24.
[bookmark: _Toc93596815]Rather than Requiring Operators to Achieve a Fixed Percentage of Non-Emitting Controllers, the Rule Should Require Operators to Achieve a Fixed Increase

176.	Requiring operators to achieve a fixed percentage, no matter where they lie within their cohort, is less efficient, less equitable for operators, and creates arbitrary outcomes.  It may also create an incentive for operators to undercount the number of existing pneumatic devices, or perversely, to delay retrofits so they remain in a favorable position (i.e., immediately below a threshold for inclusion in the next higher cohort).  CAA Ex 3 at 17–19.
177.	Colorado requires operators to achieve a fixed increase in the percentage of non-emitting controllers.  CAA Ex. 3 at 18.
[bookmark: _Toc93596816]The Environment Department’s Proposed Retrofit Program Is Cost effective

178.	The Environment Department estimated that the pneumatic retrofit program would cost $2,596 per ton of VOC reduced for gathering and boosting stations, $5,023 per ton of VOC reduced for transmission compressor stations, and $2,745 per ton of VOC reduced for wellhead and tank battery facilities.  CAA Ex. 3 at 23.
179.	The Environment Department’s estimates generally are reasonable, but they have overestimated the net costs of pneumatic controller retrofits for several reasons.  First, the Environment Department’s estimates omit the increased revenues that operators receive because, after retrofitting facilities to eliminate venting pneumatic controllers, they are able to sell the gas that the pneumatic controllers would otherwise vent.  Second, the Environment Department’s estimates omit the maintenance savings that operators realize when they convert from gas-driven controllers to instrument air or electric controllers.  Third, the Environment Department estimates the costs for retrofitting all sites with access to electricity by modeling costs for instrument air systems.  For smaller sites, electric controllers will often be more cost effective.  Fourth, the Environment Department fails to account for the fact that operators will likely replace all of the devices at a particular site at the same time.  CAA Ex. 3 at 23–25.
180.	Valor EPC (“Valor”), a consultant for NMOGA, estimated that the annualized cost of the pneumatic retrofit program would be $7,213 per ton of VOC reduced.  CAA Ex. 23 at 13.
181.	Valor radically overestimated the costs of the Environment Department’s proposed regulation of pneumatic controllers, and ignores the ways the Environment Department overestimated costs.  Valor ignores the ways that the Environment Department overestimated costs.  Valor makes a variety of variety of erroneous assumptions that lead it to overestimate equipment and installation costs.  CAA Ex. 23 at 14.
182.	Valor’s analysis used an emission factor for intermittent-bleed controllers that is much lower than the factor recommended by EPA.  While Colorado used an emission factor for intermittent-bleed controllers of 3.5 standard cubic feet per hour (“scf/hr”) for its 2020 pneumatics rule, this is too low for New Mexico.  It is most appropriate for New Mexico to continue using the EPA emission factor of 13.5 scf/hr.  CAA Ex. 23 at 7–13.
183.	Valor’s cost estimate is also based on air compression equipment that is sized to provide a much greater volume of compressed air to the pneumatic controllers at a site than those pneumatic controllers would need, based on Valor’s claims about emissions from the controllers.  CAA Ex. 23 at 14–15.
[bookmark: _Toc93596817]A More Rapid Phase Out, as Community and Environmental Parties Propose, Would Also Be Cost Effective

184.	The Community and Environmental Parties propose to accelerate the transition already required by the Environment Department’s proposal.  The required pace of retrofits under the program would still be very reasonable and similar to that required in Colorado.  This accelerated schedule would therefore not increase overall costs in any significant way; at most, it would require owners and operators to incur some of these costs sooner than they otherwise might (while also increasing cumulative environmental benefits and ensuring that these benefits accrue sooner).  CAA Ex. 3 at 25.
185.	No party submitted analysis indicating that the total cost of the retrofit program increases if retrofits occur in earlier years.  While the costs may be incurred earlier, the benefits to public health and the environment (as well as the benefits to industry in the form of increased revenue and maintenance savings) will be realized earlier as well.  CAA Ex. 23 at 6.
[bookmark: _Toc93596818]There Is No Need to Exempt Operators that Convert 75% of Their Polluting Controllers from Further Requirements

186.	The Environment Department has proposed a provision that states: “if an owner or operator meets at least 75% total non-emitting controllers by January 1, 2025, the owner or operator has satisfied the requirements of table 1 and 2.”  CAA Ex. 3 at 25 (quoting the proposed 20.2.50.122.B(4)(c)(v) NMAC).
187.	The proposed exemption makes the rule less effective because it could result in a large number of pneumatic devices not being converted, even where it would be technically feasible and cost effective to do so.  CAA Ex. 3 at 26.
188.	The Environment Department has not set forth any technical or economic basis for this exemption.  The Environment Department’s analysis shows that is technically feasible to retrofit emitting controllers with zero-emission controllers and that the cost per ton of VOCs abated is reasonable.  The incremental benefits of an additional retrofit are the same regardless of what the operator’s historic percentage is.  CAA Ex. 3 at 26.  
[bookmark: _Toc93596819]NMOGA’s Proposed Exemption for Stripper Well Operators Would Exempt Operators that Can Easily Afford to Replace Outdated, Polluting Controllers

189.	NMOGA proposes to exempt operators that produce less than 15 barrels of oil equivalent per well per day from the pneumatic retrofit requirement.  NMOGA Statement of Intent to Present Technical Testimony, App. A at 47 (proposed section 20.2.50.122.B(3)(c) NMAC).
190.	NMOGA’s proposed exemption is based on language in the Colorado rule.  However, NMOGA’s proposal would exempt twice as many wells as are exempted by the Colorado rule.  CAA Ex. 23 at 21.
191.	NMOGA’s exemption would apply to much larger firms than the Colorado exemption.  For example, Hillcorp Energy Co. would be eligible for the exemption created by NMOGA, and would not have to conduct any retrofits at the 11,400 wells it owns in New Mexico.  The exemption proposed by NMOGA is far too broad.  CAA Ex. 23 at 22.
[bookmark: _Toc93596820]The Community and Environmental Parties and Oxy Propose to Require Operators to Include Polluting Pneumatics in Their LDAR Program

192.	Community and Environmental Parties proposed requiring operators to include pneumatic devices in their leak detection and repair program.  Community and Environmental Parties’ Ex. 1 at 26 (proposing a new subsection at 20.2.50.116.C(4) NMAC).  
193.	Since 2018, Colorado has required operators to perform LDAR on polluting pneumatics in the Denver Metro/North Front Range Ozone Nonattainment Area.  This requirement was extended to the rest of the state in 2020. CAA Ex. 23 at 3.
194.	The Environment Department has incorporated this proposal into its most recent proposal.  See NMED Jan. 18, 2022 Version of Proposed 20.2.50 NMAC at 28-29.
195.	NMOGA and Oxy have also indicated that they support this proposal.  See 7 Tr. 2110:5–10 [Meyer Test.]; Oxy Reb. Ex. 1 at 26-27.
[bookmark: _Toc93596821]THE COMMUNITY AND ENVIRONMENTAL PARTIES AND OXY PROPOSE TO REDUCE EMISSIONS FROM STORAGE VESSELS AT 20.2.50.123 NMAC

1. [bookmark: _Toc93596822]The Community and Environmental Parties and Oxy Propose to Reduce Emissions from Storage Vessels

196.	The Community and Environmental Parties proposed adding a subsection to 20.2.50.123 NMAC or “Section 123” to require the use of storage vessel measurement systems for storage vessels at new and modified facilities.  The proposal would prohibit operators from opening the thief hatch in order to conduct routine measurements of the quantity and quality of the liquid, and would require the use of an alternative, non-polluting method to conduct these measurements.  Community and Environmental Parties’ Ex. 1 at 28.  
197.	This provision mirrors almost word for word an amendment to Regulation 7 adopted by the Colorado Air Quality Control Commission in December 2019.  CAA Ex. 3 at 27 (citing 5 Colo. Code Regs. § 1001-9:D.II.C.4).
198.	Oxy supports this proposal, and proposes it as well.  9 Tr. 2900:10-22.  Oxy’s expert, Mr. Holderman, testified that Oxy USA believes this addition is reasonable, workable, and likely to reduce emissions.  9 Tr. 2900:18-22.
199.	At the close of evidence on Section 123, the Environment Department voiced its support for the proposal. Ms. Bisbey-Kuehn testified the proposal would “reduce emissions” and stated that the Environment Department “generally accept[ed] and support[ed] the proposal.”  9 Tr. 3031:18–23.
[bookmark: _Toc93596823]The Environment Department’s Changes Weaken the Proposal

200.	In its most recent proposal (circulated to all counsel on December 17, 2021), the Environment Department adopted the Community and Environmental Parties’ proposal in large part.  However, there are important differences that render the Environment Department’s proposal less protective than the Community and Environmental Parties and Oxy’s proposal.  
201.	First, the Environment Department’s proposal only requires use of a storage tank measurement system capable of measuring the quantity of liquid.  The Community and Environmental Parties propose a system that can also measure the quality of liquids.  
202.	Second, the Environment Department’s proposal applies to “new storage vessels required to be controlled pursuant to this Part,” whereas the Community and Environmental Parties’ proposal applies to any tank installed at a new or modified facility.  
203.	Third, the Environment Department’s proposal would allow operators to open a thief hatch “as necessary for custody transfer.”  This provision is ambiguous and could be used to circumvent the intent of the rule because a purchaser’s desire to measure the quantity and quality of the liquid manually could be deemed sufficient reason to open the thief hatch even though it is not technically necessary to open the hatch.
[bookmark: _Toc93596824]Substantial Evidence Supports Adoption of the Community and Environmental Parties’ Entire Storage Vessel Proposal

204.	The Community and Environmental Parties and Oxy’s proposal would reduce emissions from storage vessels installed at new or modified facilities by requiring those tanks to employ a measurement system to determine the quantity and quality of liquids inside the vessel.  CAA Ex. 3 at 27 [McCabe Dir. Test.].  
205.	Typically, operators open a thief hatch on the top of the tank to insert a gauging device to measure the level of liquid in the tank or to collect samples of the liquid.  When the hatch is opened, air pollutants, including methane, VOCs, and cancer-causing hazardous air pollutants like benzene, are released.  Since gauging is often performed frequently, and the hatch is opened every time a measurement is taken, these emissions can be significant.  CAA Ex. 3 at 27.  
[bookmark: _Hlk93409227]206.	Operators can avoid these emissions by employing an alternative system to measure and sample the liquids in the vessel.  Examples of alternative systems that do not require venting include systems that comply with Chapter 18.2 of American Petroleum Institute Manual of Petroleum Measurement Standards, or by installing a Lease Automatic Custody Transfer (“LACT”) unit.  CAA Ex. 3 at 27.
207.	In 2019, Colorado adopted a rule requiring operators to employ these types of alternative systems for new or modified storage vessels.  Clean Air Advocates’ proposal mirrors this provision.  CAA Ex. 3 at 27.
208.	The Colorado Air Pollution Control Division (“APCD”) analyzed the costs of its storage vessel measurement system.  This analysis showed that use of a storage vessel measurement system is generally cost effective, with cost effectiveness increasing the more often measurement (which is carried out each time liquid is transferred from the tank to a truck, a process referred to as “loadout”) occurs.  APCD’s analysis is below:
	Loadout frequency 
	Cost per ton VOC 
	TPY VOC reduced (per 8-tank battery) 

	100 loads per year 
	$3,447/ton VOC 
	5.1 

	365 loads per year 
	$944/ton VOC 
	18.6 



CAA Ex. 3 at 28. 

209.	The Colorado APCD found that these numbers were “extremely conservative” for several reasons, including the fact that “new and modified facilities that will be subject to these requirements will likely have production at such a level where loadout happens more often than even one time per day.”  CAA Ex. 3 at 28.
	210.	The Community and Environmental Parties and Oxy’s proposal has important safety benefits.  The National Institute of Occupational Safety and Health and the Occupational Safety and Health Administration issued a Hazard Alert in February 2016, explaining that the agencies had “identified health and safety risks to workers who manually gauge or sample fluids on production and flowback tanks from exposure to hydrocarbon gases and vapors, exposure to oxygen-deficient atmospheres, and the potential for fires and explosions.”  CAA Ex. 3 at 28. (citing NIOSH/OSHA Hazard Alert: Health and Safety Risks for Workers Involved in Manual Tank Gauging and Sampling at Oil and Gas Extraction Sites).  The Hazard Alert explained that “[o]pening tank hatches, often referred to as ‘thief hatches,’ can result in the release of high concentrations of hydrocarbon gases and vapors” which “can have immediate health effects, including loss of consciousness and death.” CAA Ex. 3 at 28.  It went on to survey nine cases between 2010 and 2014 where a worker died while performing manual tank gauging.  CAA Ex. 3 at 29.
211.	The Hazard Alert recommended use of “alternative tank gauging and sampling procedures that enable workers to monitor tank fluid levels and take samples without operating the tank hatch” to reduce occupational hazards associated with manual gauging.  CAA Ex. 3 at 29.
212.	The Community and Environmental Parties and Oxy’s proposal would require exactly that at new and modified facilities, creating an important co-benefit in terms of occupational safety at the same time as it reduces emissions of ozone-forming VOCs and other dangerous pollutants.  CAA Ex. 3 at 29.
213.	Although the New Mexico Oil Conservation Commission (“OCC”) requires the use of auto-gauging technology at certain tanks, its rule is not as protective as the one set forth by the Community and Environmental Parties and Oxy.  9 Tr. 3015:3–9.  First, the OCC rule only requires technology that can measure the quantity of liquid, whereas the Community and Environmental Parties and Oxy’s proposal, like the Colorado rule, requires the use of technology that can automatically measure both the quantity and quality of liquids.  9 Tr. 3015:10–17.  Second, the OCC rules does not expressly prohibit operators to open the thief hatch for gauging or sampling purposes, whereas the Community and Environmental Parties and Oxy’s proposal does.  9 Tr. 3015:10-17, -18–21.
[bookmark: _Toc93596825]THE COMMUNITY AND ENVIRONMENTAL PARTIES AND OXY PROPOSE TO REDUCE EMISSIONS DURING COMPLETION AND RECOMPLETION OF WELLS AT 20.2.50.127 NMAC

1. [bookmark: _Toc93596826]The Community and Environmental Parties and Oxy Propose to Reduce Emissions During Completions and Recompletions

214.	The Community and Environmental Parties propose to require operators to route initial flowback to enclosed, controlled flowback vessels during completion and recompletion of wells at newly proposed 20.2.50.127 NMAC. See Community and Environmental Parties’ Ex. 1 at 35-36. 
215.	Oxy USA Inc. (“Oxy”) supports the Community and Environmental Parties’ completions/recompletions proposal, and has put forth the same proposal to the EIB. Oxy Reb. Ex. 2 at 3-4 [Holderman Reb. Test.]; Oxy Reb. Ex. 1 at 31-32 [Oxy Proposed Amendments to 20.2.50 NMAC]; 10 Tr. 3306:21-3307:14.
216.	The Environment Department took no position on the completions/recompletions proposal because the Environment Department lacked sufficient expertise in the area, and recommended the EIB decide the issue based on the testimony of the other parties. 10 Tr. 3380:24-3381:9.
	217.	After drilling is complete and casing is set and cemented, the completion process begins. Most wells require reservoir stimulation to produce at attractive economic rates. This often involves injection of fluids and sands at high rates and pressures to create complex factures near the wellbore region. Once the injection process is complete, flow is reversed to evacuate as much fluid as possible. This phase is called “flowback.” Initial flowback is often at high and variable rates, but soon settles into a predictable and declining rate and pressure regime, which is the “separation phase.” EDF Ex. UU at 11-12 [Alexander Dir. Test.].
	218.	Flowback tanks are used during oil and gas pre-production activities and can lead to uncontrolled VOC and methane emissions if the tanks are not designed to contain these vapors. EDF Ex. EE at 23 [CDPHE Cost-Benefit Analysis for Regulation 7]. 
219.	The Community and Environmental Parties and Oxy’s completions/recompletions proposal applies following stimulation and during initial flowback. EDF Ex. UU at 12.
220.	Under the Community and Environmental Parties and Oxy’s proposal, flowback vessels have a pressure relief system to accommodate any safety issues that could arise from significant changes in pressure or flow rates. Any emissions from a pressure relief system must be routed to a flare equipped with an auto-ignitor or continuous pilot light to minimize venting and emissions during completions and recompletions. EDF Ex. UU at 12.
[bookmark: _Toc93596827]The Community and Environmental Parties and Oxy’s Completions/Recompletions Proposal Is Modeled After Colorado Air Pollution and Oil and Gas Rules

221.	The completions/recompletions proposal is modeled after a rule that the Colorado Air Quality Control Commission (“CAQCC”) adopted in 2020, and which became effective in May 1, 2021. EDF Ex. UU at 12; CAA Ex. 19 [attaching and highlighting relevant sections of Regulation 7]; EDF Ex. V at 180-82 [Regulation 7].
222.	According to Colorado Department of Public Health and the Environment (“CDPHE”), which analyzed the rule for hearing, the rule will reduce VOC and methane emissions, and flowback vessels “are readily available and allow for cost effective capture and transmission of vapor emissions to an emission control device . . . .” EDF Ex. EE at 3, 2.
223.	In addition, the Colorado Oil and Gas Conservation Commission (“COGCC”) adopted these same CAQCC requirements to control emissions during completions and recompletions. That rule went into effect January 15, 2021. CAA Ex. 20 [attaching and highlighting COGCC Rule 2 CCR 404-1]; CAA Ex. 21 at 1 [Statement of Basis for COGCC Rule 2 CCR 404-1]. 
224.	According to COGCC, “enclosure of flowback vessels will reduce emissions that may adversely impact public health and the environment . . . .” CAA Ex. 21 at 82.


[bookmark: _Toc93596828]The Community and Environmental Parties and Oxy’s Completions/Recompletions Proposal Is Cost Effective

	225.	CDPHE conducted a detailed cost-benefit analysis for its flowback vessel rule. See EDF Ex. EE. Its September 2020 analysis found that the flowback requirements could be implemented at a cost of $53.79 per ton of methane reduced over a three year average for a number of completions over 15 years. EDF Ex. EE at 28-29; EDF Ex. SS at 15 [Hull Dir. Test.].
	226.	Using New Mexico’s average of methane-to-VOC ratio and New Mexico-specific completions data, EDF environmental engineer Hillary Hull calculated the cost for the completions/recompletions proposal would be $259.48 per ton of VOC reduced. Ms. Hull found this to be a cost effective means of mitigating flowback. EDF Ex. SS at 15; EDF Ex. UU at 14; 10 Tr. 3283:1-10. 
227.	EDF expert Tom Alexander spent more than 35 years working in the oil and gas industry. EDF Ex. KK [Alexander Resume]. This included working as a Staff Production and Completions Engineer, Completions Manager, and Vice President of Health, Safety and Environment for Southwestern Energy Company. EDF Ex. UU at 1; EDF Ex. KK at 1-2. 
	228.	When Mr. Alexander was a Completions Manager, Southwestern Energy Company was completing 400 to 500 horizontal wells a year. According to Mr. Alexander “we understood the costs” of completions. 10 Tr. 3229:6-13.
229.	In Mr. Alexander’s expert opinion, the Community and Environmental Parties and Oxy’s completions/recompletions proposal is cost effective, and the costs “are very, very reasonable.” EDF Ex. UU at 13-14; 10 Tr. 3229:14-3230:17.
230.	No industry party presented a cost-benefit analysis for the Community and Environmental Parties and Oxy’s completions/recompletions proposal or rebutted EDF’s cost-benefit calculations.
[bookmark: _Toc93596829]The Community and Environmental Parties and Oxy’s Proposal Can Be Safely Implemented

1. EDF and Oxy’s experts agree the proposal is safe

231.	According to Mr. Alexander, the Community and Environmental Parties and Oxy’s completions/recompletions proposal can be safely implemented. 10 Tr. 3232:3-3234:5. He has particular expertise in completions and safety, and testified that “the operation is safe. . . . It’s being done right now as we speak.” 10 Tr. 3232:22-3233:5.
232.	The Community and Environmental Parties and Oxy’s completions/recompletions proposal is modeled after Colorado’s air pollution agency and oil and gas agency rules. According to regulators at CDPHE, no operators have reported any concerns or issues complying with its rule. 10 Tr. 3232:3-15. 
233.	The Community and Environmental Parties and Oxy’s completions/recompletions proposal differs from the Colorado rules in that the Colorado language requiring flowback vessels to be “vapor tight” was removed. This change was made to ensure that operators install a pressure relief system to prevent dangerous static buildup and discharge. 10 Tr. 3232:16-3233:5 [Alexander Test.]; 10 Tr. 3307:1-6 [Holderman Test.].
234.	According to Oxy’s expert Danny Holderman, an engineer who himself was a Drilling and Completions Manager at Oxy, Oxy Ex. 3 at 2 [Holderman CV], the proposal is consistent with safe operations. 10 Tr. 3307:1-6.
NMOGA’S witness mischaracterized the Community and Environmental Parties and Oxy’s proposal, and the testimony has no application to the proposal before the EIB

235.	NMOGA’s consultant John Smitherman attempted to rebut Mr. Alexander and Mr. Holderman’s testimony that the completions/recompletions proposal is safe. His concern had to do with the “static buildup” that could occur during initial flowback. 10 Tr. 3322:3-14. However, Mr. Smitherman’s testimony was based on his incorrect characterization that the proposal requires vessels to be “vapor tight.” 10 Tr. 3319:25-3320:3321:6.[footnoteRef:3]  [3:  Mr. Smitherman stated:
So let's talk about flowback vessels. We've had a lot of conversation about those today.
Some parties have recommended that vessels that receive flowback fluid from wells after completion be required to be vapor tight, I've heard some other terms, and have automatic tank gauging systems. 
This is not advisable for safety concerns.
10 Tr. 3319:25-3320:3321:6 (emphasis added). ] 

236.	Mr. Smitherman mischaracterized the Community and Environmental Parties and Oxy’s proposal as requiring “vapor tight” vessels even though:
· Mr. Alexander and Mr. Holderman’s testimony to the contrary directly proceeded Mr. Smitherman’s that day of hearing, 10 Tr. 3232:16-3233:5; 10 Tr. 3307:1-6;

· Mr. Alexander and Mr. Holderman made it clear in their written rebuttal testimony that the “vapor tight” language had been removed, EDF Ex. WWW at 8; Oxy Reb. Ex. 2 at 3-4; and

· Mr. Smitherman conceded during cross-examination that he was aware that the “vapor tight” language had been removed because of safety concerns, 10 Tr. 3352:9-18.

237.	Mr. Smitherman gave no testimony rebutting the safety of the completions/recompletions proposal that the Community and Environmental Parties and Oxy actually put forth removing the “vapor tight” language.[footnoteRef:4] [4:  Furthermore, the one incident cited by Mr. Smitherman of a vessel blowing up occurred “when a flammable mix of air and gas had accumulated in the vessel . . . that a static spark had set off,” 10 Tr. 3322:3-12. Mr. Smitherman presented no evidence there was any pressure relief system was in place, as contemplated by the Parties’ proposal. 10 Tr. 3232:16-3233:5; 10 Tr. 3307:1-6.] 

238.	Mr. Smitherman was unaware that the Colorado agency with the most oil and gas expertise, COGCC, had adopted the rule upon which the Community and Environmental Parties and Oxy’s completions/recompletions proposal is based. 10 Tr. 3357:7-21, -3358:10-17. 
239.	Nor did he do his own due diligence with CDPHE or COGCC and inquire whether operators had raised concerns about complying with their rules. 10 Tr. 3359:1-8.
[bookmark: _Toc93596830]Neither EPA nor OCC Requires Flowback to Be Routed to Enclosed, Controlled Flowback Vessels During Initial Flowback

240.	Neither EPA nor the OCC requires flowback to be routed to enclosed, controlled flowback vessels during initial flowback. 10 Tr. 3233:7-3234:6; -3234:13-21. 
241.	The Community and Environmental Parties and Oxy’s completions/recompletions proposal fills “a gap” in those rules in order to address emissions during the initial flowback stage. 10 Tr. 3234:3-6. Emissions during that period are not insignificant. See EDF Ex. EE at 26-27, Tables 12 & 13.
[bookmark: _Toc93596831]Uncontrolled Emissions During Completions and Recompletions Have Real Life Impacts on Persons Living in Close Proximity to Oil and Gas Development

242.	Don Schreiber has lived in close proximity to oil and gas development for over two decades. There are about 122 gas wells on or around his ranch, including 33 wells within one mile of his home. He has firsthand experience with the impacts of oil and gas development and with the impacts of completions and recompletions of wells, which are a particular concern for him. CAA Ex. 10 at 2-3 [Schreiber Dir. Test.].
243.	In the early 2000’s, well completions were still being done essentially the same way as they had been for over 50 years in the San Juan Basin. CAA Ex. 10 at 2-3.
244.	The environmental impacts of blewie line completions were obvious to Mr. Schreiber and his family -- given all the audio, visual and olfactory evidence -- as they lived and worked around their ranch. The impacts came into especially sharp focus when one time as the flared gasses cooled, black “snowflakes” were created and drifted onto their home from a completion about 1¼ miles northeast of his ranch. CAA Ex. 10 at 2-3.
245.	Moving away from outdated completions technology in order to avoid the harmful and toxic waste they created became a priority for Mr. Schreiber as ConocoPhillips planned to drill 44 wells in and around his ranch in 2008. At that time, Mr. Schreiber learned about “reduced emissions completions” or “RECs” that were already being done in the San Juan Basin and could help prevent the harmful emissions that he and his wife worried about. CAA Ex. 10 at 2-3.
246.	Mr. Schreiber worked with ConocoPhillips and BLM to develop a program for drilling the 44 wells that would reduce impacts to the land, water, and air. In September 2008, they reached agreement on the use of REC equipment, closed loop systems, well spacing, road construction, reclamation of surface damage, and other considerations that allowed the 44 well drilling program to begin in late 2008. Between 2008 and 2012, 22 of the 44 wells in the program were completed or recompleted consistent with his agreement with ConocoPhillips. In 2012, natural gas prices declined and the drilling program stopped. Id. at 6.
247.	In August of 2017, Hilcorp Energy Company (“Hilcorp”) acquired ConocoPhillips’ assets in the San Juan Basin, including all of the wells on and around the Schreibers’ ranch. Since acquiring those assets, Hilcorp has refused to honor the agreement the Schreibers had with ConocoPhillips. Mr. Schreiber has witnessed Hilcorp completion operations in which flowback gasses are vented directly to the atmosphere, into the space where they live and work. CAA Ex. 10 at 7-8; CAA Ex. 18 [photographs of the Hilcorp operation with no REC equipment]. 
	248.	Mr. Schreiber strongly supports the Community and Environmental Parties and Oxy’s completions/recompletions proposal. According to him:
There is now a gaping hole in New Mexico regulations that creates a serious issue that has plagued my family and other families who live, work, and go to school close to where oil and gas wells exist or may be drilled in the future. 
Standing on my ranch, I can see Colorado, less than 25 miles away. To know that the same operators that are allowed to vent ozone precursors, methane, and toxic pollutants from completions and recompletions in New Mexico are prohibited from doing so in Colorado is deeply troubling. These operators drill into the same formation. They vent pollutants into the same air shed. And they threaten communities in the same region of the country.
If, unlike Colorado, New Mexico fails to adopt reduced emissions completion/recompletion requirements -- requirements that are technically feasible, reduce waste, and protect our public health and environment -- our state will have ignored, denied and discounted years of successful capture of emissions, verified by industry and its experts.

CAA Ex. 10 at 9-10.

[bookmark: _Toc93596832]THE COMMUNITY AND ENVIRONMENTAL PARTIES SUPPORT THE ENVIRONMENT DEPARTMENT’S PROPOSAL TO REDUCE EMISSIONS THROUGH LDAR AT 20.2.50.116 NMAC 

1. [bookmark: _Toc93596833]Frequent LDAR Inspections Are Necessary to Identify Leaks and Malfunctioning Equipment  

249.	The Environment Department proposes the following LDAR inspection frequencies at 20.2.50.116.C(3)(b), (c) NMAC:
(b) 	for well sites and standalone tank batteries: 
(ii) 	annually at facilities with a PTE less than two tpy VOC;  
(iii) 	semi-annually at facilities with a PTE equal to or greater than two tpy and less than five tpy VOC; and  
(iv) 	quarterly at facilities with a PTE equal to or greater than five tpy VOC.  
(c) 	for gathering and boosting stations and natural gas processing plants:  
(i) 	quarterly at facilities with a PTE less than 25 tpy VOC; and  
(ii)	 monthly at facilities with a PTE equal to or greater than 25 tpy VOC.

See NMED Proposed 20.2.50 NMAC – Dec. 16, 2021 Version at 18.

	250.	The EIB should reject attempts to weaken the Environment Department’s proposal by requiring less frequent inspections at well sites and compressor stations.  The Environment Department’s proposed LDAR inspection requirements are necessary to ensure that operators find and fix leaking equipment promptly.  
	251.	Dr. Lyon testified that the Permian Basin is very leaky.  8 Tr. 2542:5-2547:21. 
	252.	In particular, direct measurement studies conducted in the Permian Basin between 2020 and 2021 demonstrate a leak rate of approximately 3%, which means that oil and gas operators in the Permian Basin leak 3% of the natural gas they produce. This is a higher leak rate than the national average estimated by EDF. 8 Tr. 2549:16-25.  
	253.	According to Dr. Lyon, “The Permian has some of the highest emissions encountered in -- in the US . . . .”  8 Tr. 2548:5-7.  
	254.	Measurements taken in 2018 at well pads in the New Mexico Permian Basin found high emissions that were “five to nine times higher than estimates based on the EPA National Emissions Inventory and about 10 times higher than based on the Greenhouse Gas Reporting Program.”  8 Tr. 2544:17-21. EDF Ex. XX at 8.
	255.	Frequent inspections, using modern leak detection instruments, are necessary to identify leaks such as those commonly found in the Permian Basin.  8 Tr. 2541:1-3, 2546:9-12; EDF Ex. XX at 8.  
	256.	There are several lines of evidence that support frequent inspections as proposed by the Environment Department.  First, studies conducted in the Permian Basin as well as other U.S. and international oil and gas basins demonstrate that leaks are intermittent. 8 Tr. 2546:8-12, -2579:10-11; EDF Ex. XX at 7. As Dr. Lyon described: “super-emitters often are intermittent and may occur for a day or hours or even minutes, and -- and they can occur at all sites. So it’s critical that sites are inspected to really find these super-emitting sites.” 8 Tr. 2548:22-25, -2549:1; EDF Ex. XX at 10. 
	257.	Second, a single large leak or “super-emitter” can release hundreds of tons of pollution to the atmosphere.  Super emitters are quite prevalent in the Permian Basin.  A recent study using satellites detected over 37 very large leaks in the Permian that each had the potential to release over 4,000 tons per year of methane if left unabated for one year. 8 Tr. 2545:18-22.  Another study conducted in August 2021 detected over 900 methane plumes from 500 sources that also could have emitted 200 tons per year of methane if left unabated for one year.  8 Tr. 2546:1-3.  Because a single leak can be responsible for hundreds of tons of pollution, according to Dr. Lyon “using the number of leaks is an inappropriate way of estimating emissions or the efficacy of LDAR, I think particularly because it’s really the magnitude of the emissions rather than the number of leaks.” 8 Tr. 2549:6-10.  
	258.	Third, leaks can re-occur at the same site over time. Many large plumes detected in 2021 at sources in the Permian Basin had also been detected previously at the same sources in 2019.  8 Tr. 2546:4-7. 
	259.	Fourth, frequent inspections can not only detect and help mitigate leaks and super emitters, they can also help operators optimize their operations. 8 Tr. 2586:6-17, -2587:7-15; 10 Tr. 3224:5-18.  A number of studies show that poorly maintained or operated equipment or operations can lead to leaks and super emitters.  8 Tr. 2555:1-13. 
	260.	One example highlighted by Dr. Lyon is “incomplete combustion” or improperly operating flares.  8 Tr. 2580:15-19.  Other examples include scheduled maintenance activities that can go wrong and lead to excess emissions, 8 Tr. 2588:9-16, as well as malfunctioning equipment.  Examples of malfunctioning equipment identified by researchers in the Permian Basin include storage tanks.  According to Dr. Lyon, one of the major sources of super emitters in the Permian and elsewhere are controlled storage tanks that are venting to the atmosphere due to some kind of equipment malfunction.  EDF Ex. RR, 4.  Another example is a malfunctioning pneumatic controller. 7 Tr. 2225:12 to 7 Tr. 2227:14.  
	261.	Frequent instrument-based inspections can help an operator identify malfunctioning equipment and other problems that can leak significant amounts of VOCs and methane to the atmosphere. According to Dr. Lyon, LDAR can help both “looking for equipment leaks, but also looking for underlying problems, including maintenance issues that could lead to future emissions.” 8 Tr. 2586:8-12, -2588:9-16.  As he explained, “it’s critical that you’re continuously looking for problems, doing frequent inspections, and I think even better would be having some kind of continuous monitoring of these facilities to make sure that -- that when operators notice problems that they’re fixed very quickly.” 8 Tr. 2581:13-18; EDF Ex. XX at 10-11.  
	262.	As Mr. Alexander, reflecting on his extensive experience as an oil and gas engineer and former executive testified, “And in particular in the pneumatic controller field, we saw quite a few things that had to do with leaking seals, washed out seats, stuck valves, controller problems, spring issues, bad stem rods, et cetera. Conducting these inspections with an OGI [optical gas imaging] camera helped us identify when a particular procedure or piece of equipment was not operating as intended, which then allowed us to discover the reasons for it.” 10 Tr. 3222:7-3223:10.
	263.	Frequent inspections as proposed by the Environment Department are necessary to identify stochastic and heterogeneous leaks from poorly operating or maintained equipment and operations, some of which can release hundreds of tons of pollution to the atmosphere per leak, while also helping operators optimize their operations.  
[bookmark: _Toc93596834]AVO Inspections Are Not a Substitute for Instrument-Based Inspections 

	264.	Frequent inspections are only valuable if the methods operators use to look for leaks are reliable.  The Environment Department’s proposed instrument-based inspections are essential to identifying leaks, including large leaks or super-emitters, as sensory-based audio, visual and olfactory (“AVO”) inspections do not reliably detect leaks.  8 Tr. 2559:8-15, -2575:14-15; 10 Tr. 3223:15-3224:3, -3225:6-25.  
	265.	AVO inspections are “highly dependent on both the kind of skill and attention of the operator and the conditions in the environment, including things like the wind . . . .” 8 Tr. 2559:10-13; 10 Tr. 3223:19-23. AVO inspections are also flawed because of a lack of verification. According to Mr. Alexander, “. . . there's no way to really document or verify AVO inspections other than just to take one's word for it and fill out a piece of paper, whereas routine OGI inspections are verifiable, and the evidence is physical and can be documented.” 10 Tr. 3223:24-3224:3. Dr. Lyon testified that AVO cannot reliably detect emissions from malfunctioning pneumatic controllers, 7 Tr. 2228:6-16, or from large emitters such as unlit flares due to the height of the flares. 8 Tr. 2575:14-15.
[bookmark: _Toc93596835]Low-producing Wells Can Be Significant Emitters and Must Be Inspected at Least Annually, as Proposed by the Environment Department

	266.	The scientific studies, including one conducted in the New Mexico Permian in 2018, show there is a weak relationship between well pad emissions and production. These studies demonstrate that low-producing wells can emit substantial amounts of VOC emissions, sometimes in excess of the potential to emit, due to malfunctions that cause abnormally high emissions. 8 Tr. 2540:18-2541:3.
	267.	Frequent inspections with instruments such as optical gas imaging cameras are necessary to mitigate emissions from these low-producing wells. 8 Tr. 2540:18-2541:3.
	268.	Dr. Lyon described three separate studies that identified significant leaks from low-producing wells.  The first, the 2020 Robertson et al. study, analyzed site-level measurements of over 70 Permian Basin well pads.  The study found that wells with production below 10 barrels of oil equivalent per day (“BOE/d”) had similar emissions as non-marginal wells, based on a comparison of absolute methane emissions and gas production by site. 
	269.	The second study, conducted in 2020 by Deighton et al., summarized direct measurements of methane and VOC emissions from marginal oil and gas wells (wells producing less than one BOE/d) in the Appalachian Basin of southeastern Ohio. This study similarly found that marginal wells are a disproportionate source of methane and VOCs relative to oil and gas production. The study estimated that oil and gas wells in this lowest production category emit approximately 11% of total annual methane production from upstream oil and gas sources in the EPA greenhouse gas inventory, even though they produce about 0.2% of oil and 0.4% of all gas produced in the U.S. per year. 8 Tr. 2553:18-24, -2554:1-9.
	270.	The third study, conducted by Omara et al. in 2018, was a meta-analysis study of well pad emissions data from eight U.S. basins.  Researchers obtained site-level methane emissions data from over 1,000 natural gas production sites, including 92 new site-level methane measurements in the Uinta, northeastern Marcellus, and Denver-Julesburg Basins, to investigate methane emissions characteristics and develop a new national methane emission estimate for the natural gas production segment. The study looked at natural gas production sites and categorized them as low (sites producing less than 100 million cubic feet a day (“Mcfd”)), intermediate (100 to 1000 Mcfd), and high (more than 1000 Mcfd). Low natural gas production sites accounted for 85% of the total number of sites in the study yet were responsible for nearly two-thirds (63%) of the total methane emissions. 8 Tr. 2554:10-25.
	271.	Many studies identify poor maintenance as a driver of observed methane leakage at marginal sites. For example, Deighton et al. (2020) observed that the “state of maintenance at these wells was poor;” some sites were in a state of disrepair (e.g., rusty well shafts, broken valves), while others were found to be venting as a result of fallen trees on the wellheads.  8 Tr. 2555:1-8.  Similarly, Omara et al. (2016) reported “rusted or corroded well casings, field piping, regulators, valves and meters,” and identified a few of these decrepit components as “substantial sources of leaks” at the low-production well sites. These avoidable methane emissions typically are not well represented in traditional emission factor calculations and contribute to the large differences that have often been observed between inventory-based estimates and measurement studies. 8 Tr. 2555:9-18.
	272.	These studies demonstrate that low production wells are likely a disproportionately large source of oil and gas methane emissions nationally. For example, for the very low production category of 0 to 1 BOE/d, Deighton et al. (2020) estimated these wells account for 11% of the production-related methane emissions in the EPA’s Greenhouse Gas Inventory.  EDF Ex. XX at 11 [Lyon Reb. Test.].  Similarly, Omara et al. (2018) estimated that 63% of production-related methane emissions come from well sites that produce less than 100 Mcfd. EDF Ex. XX at 11.  Therefore, mitigating the methane emitted from these sites could reduce a significant proportion of oil and gas methane emissions nationally. 8 Tr. 2555:19-24.
	273.	These studies demonstrate that inspecting low-producing wells is essential to curbing emissions from oil and gas facilities. 8 Tr. 2555:19-24
[bookmark: _Toc93596836]D.	ERG Conservatively Estimated Pollution Reductions that Can Be Abated by 	Frequent Instrument-Based Inspections

	274.	The Environment Department conservatively estimated the pollution reductions that can be achieved by its proposed LDAR provisions.  EDF analysis, based on direct measurements of emissions taken from oil and gas sources in New Mexico as well as other U.S. basins, demonstrates that the proposed inspections will reduce significantly more pollution than ERG estimates.
	 275.	ERG estimated the Environment Department’s LDAR proposal would apply to approximately 24,000 well sites in New Mexico and would result in the reduction of 7,131 tons of VOCs per year. NMED Ex. 69; 8 Tr. 2551:3-6. 
	276.	According to EDF, this is a gross underestimate of the pollution from New Mexico well sites that can be reduced by frequent leak inspection and repair requirements based on recent direct measurement studies. EDF Ex. XX at 6-7; 8 Tr. 2551:6-11.  
	277.	In particular, a 2018 study conducted by Robertson et al. estimated annual average well pad emissions in the New Mexico Permian Basin are 37 tons methane per year.  8 Tr. 2551:12-15.  Using New Mexico gas composition, EDF converted the per well site methane emissions to VOCs.  8 Tr. 2551:16-18.  Using these calculations, EDF estimates the average well pad in the Permian emits approximately 11 tons of VOC per year.  8 Tr. 2551:16-18.  EDF then applied this per-well VOC emission factor to the 24,000 well sites in New Mexico that are subject to NMED’s proposal.  This calculation indicates that the total unabated VOC emissions from New Mexico well sites is closer to 260,000 tons of VOCs per year. 8 Tr. 2551:18-20.  This is a significantly higher estimate of emissions that can be abated by LDAR inspections than the 7,131 tons of VOCs estimated by ERG estimated.  
	278.	Direct measurements of emissions from well sites in the Permian Basin indicate that the Environment Department’s proposed LDAR requirements underestimate actual emission reductions because ERG grossly underestimated the baseline emissions that can be abated by frequent instrument-based inspections. 8 Tr. 2552:20-25.
	279.	Other studies conducted in the Permian Basin indicate that Robertson’s estimate of well site emissions is actually low, further underscoring the cost effectiveness of the Environment Department’s proposed LDAR program.  8 Tr. 2551:21-25; 8 Tr. 2552:1-2.  
	280.	As Dr. Lyon testified,
. . . other studies suggest that -- that this estimate is actually quite low, because the Robertson, et al. study used vehicles that would miss a lot of the elevated sources.  So things like an unlit flare, the emission plume would actually pass over the vehicle and not be included. So -- so we think it’s actually a conservative estimate. 

8 Tr. 2551:21-25; 8 Tr. 2552:1-2.  

	281.	Dr. Lyon refuted NMOGA’s assertions that ERG overestimated the reductions associated with the Environment Department’s proposed LDAR program.  8 Tr. 2552:12-18.  As Dr. Lyon pointed out, NMOGA based its estimate of emissions reductions on estimates submitted by operators to the EPA pursuant to EPA’s Greenhouse Gas Reporting Program.  8 Tr. 2552:3-11.  
	282.	Direct measurement studies conducted by EDF in the Permian Basin as well as numerous other basins throughout the U.S. demonstrate that emission estimates consistently underestimate measured emissions by significant magnitudes.  8 Tr. 2542:4-8 Tr. 2547:21.  
	283.	As Dr. Lyon testified, a 2018 meta-analysis of the various direct measurement studies conducted by EDF and other scientists concluded that measured U.S. emissions are 70% higher than estimates generated by EPA.  8 Tr. 2549:17-25; 8 Tr. 2550:1.  
	284.	The available scientific studies refute NMOGA’s claim that ERG overestimated emission reductions. 
[bookmark: _Toc93596837]E.	ERG Conservatively Estimated Compliance Costs

	285.	The Environment Department’s estimate of the costs and VOC reductions associated with proposed 20.2.50.116 are reasonable and, if anything, quite conservative. 8 Tr. 2605:24-2606:4; EDF Ex. JJJ at 6.  	 
	286.	EDF reviewed ERG’s LDAR Reductions and Costs VOC Spreadsheet, NMED Ex. 69.  Using more recent inspection cost information than ERG, EDF estimates the per well site cost of conducting semi-annual inspections is $1,658 for semi-annual inspections.  This is 30% lower than ERG’s estimate.  8 Tr. 2602:13-14. EDF’s cost estimate represents the full cost of implementing an LDAR program in-house, which includes LDAR set up costs, survey costs, repair costs, and recordkeeping and reporting costs.  8 Tr. 2602:9-14.
	287.	ERG relied on site-level data taken from EPA’s 2016 Control Techniques Guidelines (“CTG”) to estimate the costs of conducting annual, semi-annual, and quarterly inspections.  8 Tr. 2602:15-18.  EPA assumed $1,318 for annual OGI, $2,285 for semi-annual OGI, and $4,220 for quarterly OGI -- using 2012 dollars.  8 Tr. 2602:18-20. ERG assumed the same costs as assumed by EPA in 2016, except that ERG scaled the costs for inflation using the Chemical Engineering Plant Cost Index from 2012 dollars to 2019 dollars.  8 Tr. 2602:21-24. This resulted in ERG estimates of $1,370 for annual OGI, $2,375 for semi-annual OGI, and $4,385 for quarterly OGI.  8 Tr. 2602:15-15; 8 Tr. 2603:1-4.  ERG assumed all sites would conduct semi-annual inspections at an annual cost of $2,375.  8 Tr. 2603:1-4.  
	288.	A comparison of LDAR compliance costs relied on by the Colorado Air Pollution Control Division for its tiered LDAR program in 2014 and ERG’s analysis underscores the conservative nature of ERG’s cost estimates.  In 2014, Colorado adopted a similar inspection program to that proposed by the Environment Department.  8 Tr. 2603:17-19.  Colorado’s program, like the Environment Department’s proposal, requires differing inspection frequencies based on a facility’s emissions.  8 Tr. 2603:19-21. In 2014, Colorado estimated the average cost effectiveness of conducting instrument-based inspections at well sites to be $1,259 per ton for well production facilities.  8 Tr. 2603:22-25.  This assumed a tiered program consisting of monthly, quarterly, annual, and once-in-a-lifetime inspections. 8 Tr. 2603:25-8 Tr. 2604:1.  While the comparison is not exact, the two estimates indicate the Environment Department’s estimate is conservative. 8 Tr. 2604:5-7.  
	289.	Information submitted by operators to EPA in compliance with EPA LDAR requirements further underscores the likelihood that ERG has overestimated costs.  8 Tr. 2604:8-16.  Reports submitted by operators to EPA in 2018 demonstrate that the average time to conduct an LDAR survey is decreasing as the operators have been implementing state and federal LDAR programs. 8 Tr. 2604:8-22.
	 290.	In 2018, M.J. Bradley analyzed approximately 120 reports containing compliance data from LDAR surveys of 3,832 well sites conducted by operators in 2017 and 2018. Of the well sites surveyed, 3,202 contain information on survey time. 8 Tr. 2604:15-16. These reports indicate that average time to conduct an LDAR survey is decreasing as the operators have been implementing state and federal LDAR programs. 8 Tr. 2604:17-20.  The reports reviewed by M.J. Bradley indicate an average LDAR inspection takes approximately 1.25 to 1.6 hours per well, including travel time. 8 Tr. 2604:8-22.
	291.	Information from a new study demonstrates that inspection times are likely to continue to decrease due to the emergence of even more efficient screening methods such as aerial surveys which operators can use to screen multiple facilities for leaks in a much shorter time frame than can be achieved using ground based OGI methods. 8 Tr. 2604:8-2605:5. The rapid growth in advance methane detection technologies such as aerial surveys is likely to continue to reduce inspection times and thus LDAR compliance costs. 8 Tr. 2604:23-8 Tr. 2605:18.  
	292.	The Environment Department’s proposal allows operators to obtain approval to use alternative equipment leak monitoring plans.  It is likely many of these plans will rely on a combination of fixed censors, aerial surveys, and satellites. 8 Tr. 2605:18-23.
	293.	In sum, recent data regarding actual inspection time and the emergence of more efficient LDAR inspection methods indicates that the Environment Department’s estimate of the costs associated with conducting ground based OGI or Method 21 vehicle inspections is quite conservative. 8 Tr. 2605:16-2606:4. 
[bookmark: _Toc93596838]F.	NMOGA's Proposed LDAR Would Result in Thousands of Tons of Unabated Pollution that Can Be Cost Effectively Reduced

	294.	The EIB should reject attempts to weaken the Environment Department’s LDAR requirements by requiring less frequent inspections, as proposed by NMOGA.  
	295.	NMOGA proposes annual inspections at well sites with a potential to emit 10 tpy of VOCs. Similarly, NMOGA proposes semi-annual inspections at well sites emitting between 10 and 25 tpy of VOCs, and quarterly inspections at well sites emitting more than 25 tpy of VOCs. EDF Ex. JJJ at 4; 8 Tr. 2608:6-18.  
	296.	NMOGA’s proposal would increase the emission thresholds triggering each LDAR tier fivefold compared to the Environment Department’s proposal and would result in substantial pollution to the atmosphere that can be cost effectively mitigated. EDF Ex. JJJ at 4; 8 Tr. 2608:6-18.  
	297.	EDF’s analysis shows that NMOGA’s proposal would result in 23,000 additional tons of VOCs and 79,000 additional tons of methane left unabated annually. EDF Ex. JJJ at 4; 8 Tr. 2608:22-25.
	298.	EDF's analysis shows that NMOGA has significantly over estimated compliance costs for the Environment Department's proposed LDAR requirements. EDF Ex. JJJ at 3; 8 Tr. 2606:6-16. NMOGA’s estimate of the costs of conducting inspections is magnitudes higher than estimates conducted by the Environment Department as well as other regulators who have adopted LDAR provisions. NMOGA estimates a per well site inspection cost of $6,400. 8 Tr. 2606:23-24. This is 169% higher than NMED’s, 286% higher than EDF’s estimate, and 168% to 228% higher than EPA’s.  EDF Ex. JJJ at 7-8.  NMOGA bases this inspection cost, in part, on comments submitted to EPA by API in 2016.  8 Tr. 2606:16-19.  EPA rejected the API costs, however, when it finalized its requirements to reduce ozone precursors from oil and gas sources in 2016.  8 Tr. 2607:2-4.   
	299.	Ms. Hull reviewed NMOGA and API’s comments and found that API’s reasoning was critically flawed and NMOGA’s reliance upon this information is misplaced. EDF Ex. JJJ at 7; 8 Tr. 2606:16-2607:9.
	300.	API presumed that all operators would create their own in-house LDAR survey program from scratch rather than employ third-party providers. 8 Tr. 2607:5-9. This assumption inflates the cost of implementing an LDAR program.  8 Tr. 2607:8-9.  For small operators it is often more economical to hire a third-party contractor to conduct leak inspections than to purchase its own infrared camera and other equipment necessary to conduct inspections. 8 Tr. 2607:10-14.  For example, when Colorado first adopted its LDAR program in 2014, it assumed that operators who have less than 500 wells would hire a third-party contractor to conduct LDAR as they would not be able to fully utilize an infrared camera. 8 Tr. 2607:15-19; EDF Ex. BB. API also used basin-level averages to imply that for each survey, an operator would travel approximately 340 miles roundtrip.  Ms. Hull testified that this estimate appears "extraordinarily high." 8 Tr. 2607: 20-23; EDF Ex. JJJ, pp. 7-8. 8 Tr. 2607:25-2608:3.
	301.	NMOGA provided no support for how, if at all, API's comments to EPA that were rejected by EPA, are applicable to this proceeding.  
	302.	The EIB should reject NMOGA's weaker LDAR proposal as well as its inflated cost estimates. 
[bookmark: _Toc93596839]G.	The Environment Department’s LDAR Program for Compressor Stations Is Reasonable and Should Be Adopted in 20.2.50.116 NMAC

1. Gathering compressor stations are one of the largest sources of emissions

303.	Gathering compressor stations are one of the largest sources of emissions, contributing about 20% of total emissions. 8 Tr. 2546:16-18.
304.	According to Dr. Lyon, there have been several recent studies that have looked at methane emissions from gathering and boosting stations, including an EDF-sponsored study for Colorado State University that used site-level measurements to estimate gathering compressor emissions. Colorado State University has conducted subsequent work looking at component-level emissions and found that compressors can have leaks and anomalous emissions. 8 Tr. 2579:22-2580:6. 
305.	Recent work by EDF, including aerial surveys by Carbon Mapper, have found that in the Permian Basin, gathering stations are a disproportionately large source of emissions compared to other basins, with the stations themselves accounting for about 25% of the measured methane emissions from large emitters. 8 Tr. 2580:7-13.  Many of these emissions are due to both leaks and inefficient operations, including flares that are not properly burned. 8 Tr. 2580:14-19.   In the Permian in particular, there are pressure issues where some of the gathering pipelines are over pressurized, and have anomalous pressure relief venting from these gathering stations, causing very high emissions. 8 Tr. 2580:20-24.  For this reason, in Dr. Lyon’s opinion, it is critical that the sites are maintained well, including making sure they are operating under proper pressure, to avoid large emissions from gathering compressor stations. 8 Tr. 2580:25-2581:4. 
306.          It is critical to have frequent LDAR at gathering stations because they can have anomalous very high emission events. 8 Tr. 2581:7-12.  Through EDF’s analyses, Dr. Lyon has found that these emission events can be short-term, often only a couple hours or days. 8 Tr. 2581:7-12.  It is critical to continuously look for problems by doing frequent inspections and, if possible, have some kind of continuous monitoring of these facilities to make sure that when operators notice problems, they are fixed very quickly. 8 Tr. 2581:13-18.
The Environment Department’s proposal will reduce significant pollution from compressor stations

307.	The Environment Department’s proposal requires quarterly LDAR for gathering compressor stations emitting less than 25 ton per year VOC and monthly LDAR for compressor stations emitting equal to or greater than 25 ton per year VOC. 8 Tr. 2609:5-8.
308.	Based on Ms. Hull’s analysis, the Environment Department’s LDAR requirements for well sites and gathering and boosting compressor stations is highly cost effective and will remove 153,000 tons of VOCs from the atmosphere annually. 
308n addition, the program has a co-benefit of reducing 531,000 tons of methane annually. 8 Tr. 2610:9-14.
NMOGA’s proposal will leave thousands of tons of pollution unabated

309.	Ms. Hull estimated the pollution that will be left unabated if the EIB adopts NMOGA's compressor stations LDAR proposal.  According to Ms. Hull, NMOGA's proposal to decrease the frequency of inspections at well sites and compressor stations will result in the release of thousands of additional tons of volatile organic compounds and methane to the atmosphere annually. These emissions contribute to unhealthy levels of ozone pollution and the climate crisis. 8 Tr. 2594:22-2595:3.
310.	Compared to the Environment Department’s proposal, NMOGA’s proposal decreases the inspection frequency from monthly to quarterly for compressor stations emitting 25 ton per year VOC or more and from quarterly to semi-annually for those emitting below 25 ton per year VOC. 8 Tr. 2609:9-13.
311.	Ms. Hull estimates NMOGA's proposal will result in up to 8,400 additional tons of VOC and up to 34,000 additional tons of methane leaked annually using EDF emission estimates that would not be leaked to the atmosphere if the Board adopted the Environment Department's proposal. 8 Tr. 2609:19-25; EDF Ex. JJJ at 5.
312.	Ms. Hull found that NMOGA's proposal to reduce the frequency of leak inspections at compressor stations will result in a 20% decrease in emission reductions from gathering and boosting sites. EDF Ex. JJJ at 3.
313.	Frequent LDAR, as the Environment Department has proposed, can effectively curb the unhealthy levels of ozone pollution that form in part from oil and gas operations, including from compressor stations. 8 Tr. 2595:4-5.
[bookmark: _Toc93596840]THE COMMUNITY AND ENVIRONMENTAL PARTIES SUPPORT THE ENVIRONMENT DEPARTMENT’S PROPOSAL TO REDUCE EMISSION DURING LIQUIDS UNLOADING AT 20.2.50.117 NMAC 
 
1. [bookmark: _Toc93596841]The Environment Department’s Liquids Unloading Proposal Is Reasonable and Technically Feasible and Should Be Adopted

	314.	The Environment Department has proposed a leading provision to reduce emissions during liquids unloading. 10 Tr. 3216:25-3217:2. Under the Environment Department’s proposal, operators must use a specific best management practice to avoid the need to venting natural gas associated with liquid unloading, such as a plunger lift, artificial lift or control device. 20.2.50.117.B(1) NMAC [Dec. 16 2021].
[bookmark: _Toc93596842]The Environment Department Has Proposed Technically Feasible and Economically Reasonable Provisions

	315.	EDF witness Tom Alexander testified the best management practices proposed in 20.2.50.117.B(1) NMAC (Dec. 16 2021) are all effective, cost effective, and technologically practicable methods to reduce emissions during liquids unloading. EDF Ex. WW at 2. In his experience, these are not only standard industry practices, but have been in the production engineering toolkit for decades. EDF Ex. WW at 2-3; 10 Tr. 3216:25-3218:6, -3220:15-3221:9.
	316.	In Mr. Alexander’s experience, artificial lift is a preferred method of keeping a well unloaded and producing efficiently. And in the end, a well that is produced properly will have a higher estimated ultimate recovery. 10 Tr. 3231:5-3232:1.
[bookmark: _Toc93596843]The EIB Should Reject IPANM’s Proposed Revisions as Unnecessary and, If Adopted, Would Reduce the Emissions Reductions

	317.	According to Mr. Alexander, IPANM's revisions significantly weaken the proposed rule and will result in less emissions reductions. EDF Ex. WW, p. 4. 
	318.	IPANM proposes to limit the applicability of the liquids unloading provision to 
manual unloading events only. IPANM Ex. 1 at IPANM_0006 [IAPNM proposed amendments to 20.2.50 NMAC]. In Mr. Alexander opinion, that this would significantly narrow the applicability of the rule by completely ignoring emissions from artificial lift technologies used during non-manual unloading activities. While resulting in far fewer emissions than manual unloading, the use of artificial lift technologies to unload a well nevertheless results in some emissions. EDF Ex. WW at 4.
	319.	Mr. Alexander strongly disagrees with IPANM's proposal to strike the use of a plunger lift, use of an artificial lift, and use of a control device as listed methods to reduce emissions during unloading events in proposed 20.2.50.117.B(3) NMAC for two reasons.  (This provision has been moved by the Environment Department to 20.2.50.117.B(1) NMAC in its most recent proposal. (Proposed 20.2.50.117 NMAC, Dec. 16, 2021)). EDF Ex. WW at 4. First, the methods to reduce emissions during unloading listed by the Environment Department are all feasible and economic. 10 Tr. 3220:21-3221:9; EDF Ex. WW at 4. Second, because the rule only requires “at least one of the following best management practices,” the operator is free to select the method best suited to the particular well. 10 Tr. 3251:11-3252:13.
[bookmark: _Toc93596844]The EIB Should Reject NMOGA's Proposed Revisions to 20.2.50.117 NMAC

	320.	In Mr. Alexander’s opinion, NMOGA's revisions significantly weaken the proposed rule and will result in fewer emissions reductions. EDF Ex. WW at 5.
	321.	Mr. Alexander strongly disagrees with NMOGA’s proposal that the Environment Department revise its proposal to apply only to manual unloading. He strongly disagrees with NMOGA’s assertion that “only manual liquid unloading involving venting to the atmosphere would result in emissions” since artificial lift methods, such as plunger lifts, can result in some minimal emissions. EDF Ex. WW at 5.	
	322.	Mr. Alexander disagrees that operators need two years to comply with the liquid unloading provisions in 20.2.50.117.B NMAC, as proposed by NMOGA. The Environment Department originally proposed that operators would need to comply with the liquids unloading provisions when the rule becomes effective, and Mr. Alexander supports this implementation date as reasonable. EDF Ex. WW at 6-7.
	323.	Mr. Alexander disagrees with NMOGA’s proposal to strike 20.2.50.117.C(1)(b) NMAC, which requires monitoring the flowrate during unloading, because there is no justification for striking this provision. EDF Ex. WW at 7.
	324.	Mr. Alexander agrees with NMOGA witness John Smitherman that the Environment Department should allow operators to use “smart” systems to reduce emissions during an unloading event. In Mr. Alexander’s view, this is a wise application of new and emerging technologies to optimize well production and economics. However, he cautions it is important that surface facilities and artificial lift systems be altered and installed to reduce emissions as much as possible. Smart technology cannot be a license to unnecessarily emit natural gas if other technologies can be used to avoid emissions. EDF Ex. WW at 7. 
[bookmark: _Toc93596845]NMOGA’S COST ANALYSIS IS UNRELIABLE

325.	NMOGA presented evidence that purported to show the costs to the oil and gas industry in New Mexico of the proposed rule.  The evidence was a memorandum from John Dunham and Associates, and the testimony of Mr. John Dunham.  NMOGA SOI App. A6 (attachment); NMOGA SOI App. A6[footnoteRef:5]; 3 Tr. 667:19-679:7. [5:  NMOGA did not file these documents as exhibits.  Rather, the written testimony of Mr. Dunham is appended to the Association’s Statement of Intent (SOI) to Present Technical Testimony as Appendix A6.  Mr. Dunham’s memorandum is an attachment to Appendix A6.] 

326.	Three witnesses, including two witnesses testifying on behalf of the Environment Department, testified that this evidence should not be given any weight.  NMED Reb. Ex. 19 at 2 [Day & Palmer Reb. Test.]; 3 Tr. 757:2-7, 767:22-768:1, 830:11-15.
327.	In his memorandum, Mr. Dunham overstated the costs of the proposed rule by overstating the number of oil and natural gas wells that would be subject to the emission control requirements of the proposed rule.  His memorandum states that there are 33,293 oil wells and 50,954 natural gas wells, for a total of 84,287 oil and gas wells in New Mexico.  NMOGA App. A6 Attachment at 4, Table 3; see also 3 Tr. 741:7-19.
328.	According to the Environment Department witness Brandon Powell, the Engineering Bureau Chief, Oil Conservation Division of the N.M. Energy, Minerals and Natural Resources Department, there are 26,808 active oil wells and 26,530 active natural gas wells, for a total of 53,338 active oil and gas wells in New Mexico.  3 Tr. 741:7-19; NMED Reb. Ex. 17 [Powell Reb. Test.] at 2-4.
329.	The Environmental Defense Fund’s witness Maureen Lackner, an economist, similarly concluded that there are approximately 54,000 active oil and gas wells in New Mexico.  EDF Reb. Ex. EEE at 3 [Lackner Reb. Test.]; 3 Tr. 825:25-826:3.
330.	The Environment Department’s count of the number of active wells in New Mexico subject to the proposed rule is 37% lower than that stated by Mr. Dunham in his memorandum.  3 Tr. 741:17-19.
331.	Ms. Lackner also concluded that many of the approximately 54,000 active wells are either located in counties not subject to the proposed rule, or are subject to the small business exemption in the proposed rule.  She thus concluded that 49,615 wells would actually be required to install emission controls under the proposed rule.  EDF Reb. Ex. EEE at 3 [Lackner Reb. Test.]; 3 Tr. 825:13-826:16.
332.	The number of wells is a foundational data point underpinning Mr. Dunham’s entire economic analysis.  Overstating the number of wells leads to an overestimate of the compliance costs associated with the proposed rule.  3 Tr. 759:15-19; see also NMED Reb. Ex. 19 at 6 [Day & Palmer Reb. Test.].
333.	In his memorandum, Mr. Dunham further overstated the costs of the proposed rule by tallying the costs of pollution control equipment per individual well rather than per well site.  NMOGA App. A6 Attachment at 7, Table 7; see also NMED Reb. Ex. 19 at 7 [Day & Palmer Reb. Test.]; 3 Tr. 760:11-20.
334.	However, some of the pollution control equipment required by the proposed rule is installed at a well site and provides adequate controls for two or more wells located at that site.  Costs for certain pollution control equipment therefore should be tallied at the well site.  NMED Reb. Ex. 19 at 6-7 [Day & Palmer Reb. Test.]; 3 Tr. 759:25-760:20.
335.	In his memorandum, Mr. Dunham overestimated the costs of pollution control equipment for glycol dehydrators.  Mr. Dunham estimated the capital costs for pollution control equipment for glycol dehydrators to be $794 million in the first year.  NMOGA App. A6 Attachment at 7, Table 7; see also NMED Reb. Ex. 19 at 10-11 [Day & Palmer Reb. Test.]; 3 Tr. 764:12-25.
336.	The Environment Department’s witness, Brian Palmer, a senior scientist with ERG, estimated the total annual costs for controlling pollution from glycol dehydrators to be $4.6 million based on ERG calculations.  3 Tr. 765:1-8; NMED Ex. 77; see also NMED Reb. Ex. 19 at 10 [Day & Palmer Reb. Test.].
337.	In his memorandum, Mr. Dunham overestimated the costs of pollution control equipment for storage tanks, estimating the capital costs for pollution control equipment for storage tanks to be $185 million in the first year.  NMOGA App. A6 Attachment at 7, Table 7; see also NMED Reb. Ex. 19 at 11 [Day & Palmer Reb. Test.]; 3 Tr. 766:1-2.
338.	Mr. Palmer estimated the total annual costs for controlling pollution from storage tanks to be $69 million based on ERG calculations.  3 Tr. 766:2-3; NMED Ex. 100; see also NMED Reb. Ex. 19 at 11 [Day & Palmer Reb. Test.].
339.	In his memorandum, Mr. Dunham includes costs for pollution control from several specific pollution sources, including compressors, gas well liquid unloading, glycol dehydrators, hydrocarbon liquid transfers, pipeline pig launching and receiving, pneumatic controllers and pumps, and storage tanks.  He also cumulatively includes costs for various specific pollution control equipment, including enclosed combustion devices and thermal oxidizers, vapor recovery units, and open flares.  This appears to result in double-counting of costs, as the listed pollution control equipment is used to control emissions from the listed pollution source equipment.  NMOGA App. A6 Attachment at 7, Table 7; NMED Reb. Ex. 19 at 11-12 [Day & Palmer Reb. Test.]; 3 Tr. 766:14-767:10.
340.	In his memorandum, Mr. Dunham calculates the net present value of costs over five years.  However, a more realistic time period would be 10 to 20 (or 15) years based on the usual useful life of pollution control equipment.  NMOGA App. A6 Attachment at 8, Table 8; NMED Reb. Ex. 19 at 13-14 [Day & Palmer Reb. Test.]; 3 Tr. 768:25-769:11.
341.	In his memorandum, Mr. Dunham assumes that the bulk of the capital costs of the proposed rule will be incurred in the first year.  NMOGA App. A6 Attachment at 7-8; NMED Reb. Ex. 19 at 14 [Day & Palmer Reb. Test.]; EDF Reb. Ex. EEE at 3 [Lackner Reb. Test.]; 3 Tr. 769:12-14; 826:22-25.
342.	However, capital costs are typically spread out over the life of the equipment.  NMED Reb. Ex. 19 at 14 [Day & Palmer Reb. Test.]; 3 Tr. 769:12-21.
343.	Moreover, several components of the proposed rule allow for delayed compliance.  Specifically, the proposed rule allows operators up to seven years (until January 1, 2029) to phase in control requirements for existing natural gas-fired spark-ignition engines; two years from the effective date of the rule to phase in requirements for existing compressors; two years from the effective date of the rule to control existing glycol dehydrators; one year to control existing heaters; one year to phase in requirements for hydrocarbon liquid transfers; three years to control existing pneumatic pumps; three years to control existing storage tanks with a potential to emit between two and ten tpy of VOCs; one year to control existing storage tanks with a potential to emit greater than ten tpy of VOCs; and a phase-in over eight years to retrofit existing pneumatic controllers.  EDF Reb. Ex. EEE at 4 [Lackner Reb. Test.]; 3 Tr. 826:22-827:2.
344.	The industry will not need to incur all of the costs in the first year.  It is not correct to assume that industry will incur the vast majority of costs in the first year.  Industry has both the ability to phase in compliance activities and the ability to finance compliance activities over a longer time-frame.  3 Tr. 810:16-811:6.
345.	An “externality” is a cost that is external to the price paid for a particular good that is not reflected in the market price for that good and is borne by other sectors of society.  3 Tr. 694:22-695:4.
346.	Environmental pollution is a common example of an “externality.”  3 Tr. 695:8-16.
347.	Mr. Dunham acknowledged that the emissions of harmful pollutants from oil and gas production results in costs to other sectors of the economy, which he referred to as “externalities.”  In his memorandum, however, Mr. Dunham did not consider the cost savings of the proposed rule due to reduced emissions of harmful pollutants.  3 Tr. 689:2-24.
348.	In his memorandum, Mr. Dunham omits social costs imposed on society by the oil and natural gas industry.  Social costs include climate damages from carbon dioxide emissions when oil and gas is combusted, which the Environmental Defense Fund estimated at a minimum of $51 per metric ton.  Social costs also include climate damages from methane emissions that occur throughout the supply chain, estimated at a minimum of $1,500 per metric ton.  EDF Reb. Ex. EEE at 4-5 [Lackner Reb. Test.]; 3 Tr. 828:12-21; see also EDF Ex. GGG; EDF Ex. HHH.
349.	In his memorandum, Mr. Dunham omits social costs to the people of New Mexico who would be exposed to unhealthy air.  The analysis should account for local environmental damages incurred in New Mexico through degraded air quality and related health impacts associated with emissions of volatile organic compounds and oxides of nitrogen.  EDF Reb. Ex. EEE at 5 [Lackner Reb. Test.]; 3 Tr. 828:22-829:4.
350.	Mr. Dunham acknowledged it is “possible” that the emissions of harmful pollutants result in increased medical bills.  In his memorandum, however, Mr. Dunham did not consider the cost savings of the proposed rule in decreased medical bills.  3 Tr. 689:25-690:7.
351.	Mr. Dunham acknowledged it is “possible” that the emissions of harmful pollutants result in lost days of work due to illness.  In his memorandum, however, Mr. Dunham did not consider the cost savings of the proposed rule in fewer lost days of work due to illness.  3 Tr. 690:8-17.
352.	Mr. Dunham acknowledged that the emissions of harmful pollutants could “possibly” result in higher mortality rates.  In his memorandum, however, Mr. Dunham did not consider the cost savings of the proposed rule due to lower mortality rates.  3 Tr. 690:18-691:3.
353.	In his memorandum, Mr. Dunham did not consider the benefits to the public from breathing clean air that would result from the proposed rule.  3 Tr. 691:4-12.
354.	In his memorandum, Mr. Dunham assumes that the proposed rule will not create jobs.  This assumption is likely incorrect.  Research prepared by Datu Research for the Environmental Defense Fund finds that the methane mitigation industry is a young, but fast-growing source of high-quality jobs across the country.  These companies anticipate hiring more employees if additional methane regulations are put in place at the state or federal level.  EDF Reb. Ex. EEE at 5 [Lackner Reb. Test.]; 3 Tr. 829:20-830:3; see also EDF Ex. III [Datu Research report].
355.	Mr. Dunham acknowledged that the manufacture of the pollution control equipment that would be required by the proposed rule would create manufacturing jobs.  In his memorandum, however, Mr. Dunham did not consider the jobs that would be created by the manufacture of pollution control equipment required by the proposed rule.  3 Tr. 696:17-698:2.
356.	Mr. Dunham acknowledged that the installation of the pollution control equipment that would be required by the proposed rule would “lead to” jobs.  In his memorandum, however, Mr. Dunham did not consider whether jobs would be created by the installation of pollution control equipment required by the proposed rule.  3 Tr. 698:3-15-698:2.
357.	Mr. Dunham acknowledged that the maintenance of the pollution control equipment that would be required by the proposed rule would “create activity” for workers.  In his memorandum, however, Mr. Dunham did not consider whether jobs would be created by the maintenance of pollution control equipment required by the proposed rule.  3 Tr. 698:16-699:5.
358.	Mr. Dunham stated that the proposed rule would both create jobs and take away jobs, but he did not know what the net effect on jobs would be.  3 Tr. 713:4-23.
359.	The manufacture and installation of the pollution control equipment that would be required by the proposed rule would generate tax revenues.  In his memorandum, however, Mr. Dunham did not consider the tax revenues that would be generated by the manufacture and installation of pollution control equipment required by the proposed rule.  3 Tr. 699:6-22.
360	In his memorandum, Mr. Dunham does not consider the additional revenue producers could realize from captured gas.  The proposed rule would require operators to capture some of the natural gas that would otherwise leak.  This natural gas can be marketed.  The Environmental Defense Fund estimates that New Mexico producers waste about $300 million worth of natural gas per year (based on assumption of $4 Mcf of natural gas and that natural gas is 80% methane).  EDF Reb. Ex. EEE at 4 [Lackner Reb. Test.]; 3 Tr. 827:25-828:10; 727:23-728:5.
361.	Mr. Dunham’s firm conducts cost-benefit analyses.  The firm’s brochure advertises cost-benefit analysis as one of the services it provides.  Mr. Dunham has personally prepared “very many” cost-benefit analyses.  3 Tr. 700:18-701:3.
362.	However, Mr. Dunham’s memorandum is not a cost-benefit analysis; it is an analysis of costs to the oil and gas industry.  3 Tr. 700:13-17; 727:21-22.
363.	Some of the data in the memorandum prepared by Mr. Dunham was taken from a survey of ten oil and gas operators in New Mexico.  The original data from the survey was not submitted to the Environment Department or shared with the other parties; it is not part of the record of this proceeding and cannot be evaluated.  3 Tr. 681:11-682:6.
364.	In his memorandum, Mr. Dunham relied on a model developed by the Western Energy Alliance.  The Western Energy Alliance is a trade association representing the oil and natural gas industry.  The Western Energy Alliance model is not part of the record of this proceeding.  3 Tr. 701:10-702:4.
355.	The analyses in Mr. Dunham’s memorandum are not sufficiently documented.  Mr. Dunham does not provide underlying data, assumptions, spreadsheets, model codes, or other information to support his memorandum report, other than the base assertions in his ten-page report.  NMED Reb. Ex. 19 at 1 [Day & Palmer Reb. Test.]; 3 Tr. 756:19-23; see also, e.g., NMED Reb. Ex. 19 at 3, 6, 7, 8-9, 10, 12, 13, 16 [Day & Palmer Reb. Test.]; 3 Tr. 760:21-24; 761:3-11; 767:12-18; 767:22-768:1; 769:25-770:3; 770:20-23; 770:24-771:3.
356.	Mr. Dunham was not a credible witness.  See Findings 325-355.
357.	Neither Mr. Dunham’s memorandum nor his testimony should be given any weight.  
[bookmark: _Toc93596846]THERE IS INSUFFICIENT EVIDENCE TO SUPPORT A GENERAL EXEMPTION FOR LOW-PRODUCING OR LOW EMITTING WELLS 

358.	The Environment Department proposes a narrow exemption exempting “small business facilities” from certain, but not all, requirements of the 20.2.50 NMAC. See NMED Reb. Ex. 23 at 20.2.50.7.VV, -111.B, C, & -125 NMAC [NMED’s Sept. 16, 2021 Proposed 20.2.50 NMAC].
	359.	Under the Environment Department’s proposal, a “small business facility” is a source that is independently owned and is not a subsidiary of another company, has 10 or fewer employees, and has a gross annual revenue less than $250,000. Id. at 20.2.50.7.VV NMAC.
360.	The Environment Department supported the small business facility exemption with detailed analysis from Susan Day, an economist with ERG, and Liz Bisbey-Kuehn, Environment Department Air Quality Bureau Chief, on the numbers of oil and gas companies that meet each of the three criteria in the definition and the Environment Department’s rationale for selecting the criteria. Ms. Bisbey-Kuehn also emphasized the applicability of different sections of the rule are based on emissions thresholds in recognition of the potential economic difficulty of compliance for low-producing operations. See generally 3 Tr. 870:9-885:18 [Day and Bisbey-Kuehn Test.].
361.	In its direct and rebuttal notices of intent and at hearing, NMOGA took the position that the small business facility exemption should be deleted because NMOGA could not identify an operator that met the criteria. See NMOGA App. B at 7; NMOGA Ex. 47 at 7; 4 Tr. 991:18-19. 
362.	While NMOGA’s witness Mr. Smitherman provided a lot of testimony on the hardships of compliance to smaller operations, he acknowledged during cross-examination that:
· NMOGA’s proposal is to strike the small business facility exemption, 
· NMOGA did not supply any data, analysis, or economic information that would support a general exemption for low-producing wells, but had focused on applicability thresholds for different sections of the rule, and
· NMOGA was not proposing any additional exemptions for small businesses, but was willing to engage in future discussions with the Environment Department and other parties about such an exemption.

4 Tr. 996:14-997:15.

	363.	The Independent Petroleum Association of New Mexico (“IAPNM”) did not put forth in their proposed amendments to 20.2.50 NMAC any written proposal in their direct or rebuttal testimony or during hearing to delete or revise the definition of “small business facility” or otherwise propose an exemption based on low production or lower emissions. See IAPNM Ex. 1 [Proposed Modifications]; IAPNM Notice of Intent to Present Rebuttal Technical Testimony; 3 Tr. 931:13-22.
	364.	While IAPNM did not put forth a written proposal, it made a general recommendation not to adopt the Environment Department’s proposed “small business facility” exemption but instead to return to the Environment Department’s pre-petition draft that proposed exemptions for stripper wells and lower potential to emit facilities. IAPNM Ex. 10 at 28-29; 3 Tr. 905:7-15. Mr. Ryan never identified the threshold IAPNM would recommend for lower emitting operations.
365.	Under the EIB’s rulemaking rules, all parties must “include the text of any recommended modifications to the proposed regulatory change” in their notices of intent to present technical testimony. 20.1.1.302.A(5) NMAC.
366.	IAPNM witness Ryan Davis acknowledged during cross-examination he was aware of this requirement. 3 Tr. 930:21-931:6.
	367.	Not only did Mr. Davis acknowledge during cross-examination that IAPNM had not put forth any written proposal for a stripper well, low emitting, or any other exemption, 3 Tr. 930:10-20, he acknowledged there are potential to emit thresholds throughout the rule that give relief to lower emitting facilities. 3 Tr. 929:5-10.
	368.	Mr. Davis further acknowledged that IAPNM had not provided any analysis, data, or financial analysis for any exemption for stripper wells or lower producing wells. 3 Tr. 932:3-24. IAPNM provided no analysis for any small business exemption estimating increased emissions or reduced costs as a result of any general exemption. 
369.	While Mr. Davis referred to the state’s definition of “small business” that applies to 50 or few employees as a potential exemption, he acknowledged during cross-examination that IAPNM had not put forth any language for such a proposal or provided any economic analysis in support of such an exemption. 3 Tr. 931:13-22.
370.	Ms. Hull conducted a review of emissions from stripper wells in New Mexico, and determined that "stripper wells are responsible for a disproportionately large portion of emissions, over 22% compared to their low share of production . . . ." 8 Tr. 2612:20-25.  According to Ms. Hull, this information underscores "the need for frequent instrument-based inspections at these well sites to identify abnormal operating conditions that result in excess venting or leaking.”  8 Tr. 2613:1-4.  
371.	Ms. Hull also conducted a review to determine ownership of stripper wells in New Mexico. This review demonstrates that "companies who operator stripper wells also operate many higher-producing wells." 8 Tr. 2612:12-14.  Specifically, companies that own stripper wells are responsible for 99.6% of oil production and 97% of gas production in the state.  8 Tr. 2611:25-2612:3.  
372.	Mr. Alexander, a former oil and gas executive, pointed out that an asset portfolio consisting solely of stripper wells can still produce significant amounts of oil and gas and generate considerable income. 10 Tr. 3237:12-25.  He further noted that companies that operate multiple stripper wells located close together will often view the combined assets as one entity when evaluating potential compliance costs and mitigation efforts. 10 Tr. 3238:9-14.
373.	Ms. Hull's analysis directly rebuts Mr. Davis' and Mr. Smitherman's testimony on the alleged economic hardship of the Environment Department's proposed rules on small operators because Ms. Hull's analysis demonstrates that companies that operate low-producing stripper wells also operate high producing assets.  
[bookmark: _Toc93596847]OZONE MODELING
A. [bookmark: _Toc93596848]Ozone Pollution Endangers Human Health

	374.	Ground-level ozone is a dangerous air pollutant and is regulated as one of six “criteria air pollutants” under National Ambient Air Quality Standards. EDF Ex. TT at 4; 8 Tr. 2718:21-22. 
	375.	Exposure to elevated concentrations of ozone lead to serious, adverse health effects, including asthma, increased emergency room visits, and premature death. These impacts are particularly severe in sensitive populations, including children and the elderly. EDF Ex. TT at 4; 8 Tr. 2720:1-5. 
	376.	Ozone also causes direct harm to the environment by impeding plant growth and vitality and decreasing crop yield. EDF Ex. TT at 4; 8 Tr. 2720:6-8. 
	377.	According to the Environment Department, air quality in multiple counties in New Mexico is dangerously close to being out of compliance with the federal health-based standards for ozone. Much more must be done to protect healthy air and to protect against air quality degradation in New Mexico. EDF Ex. TT at 4; 8 Tr. 2720:9-14.
[bookmark: _Toc93596849]B.	VOC and NOx Emission Reductions Are Needed to Reduce Ozone Pollution in New Mexico 

	378.	VOCs contribute to ground-level ozone. EDF Ex. TT at 4.
	379.	According to Dr. Thompson, reductions in VOC emissions are necessary to ensure the state remains in ozone nonattainment. EDF Ex. BBB at 2-3.  Modeling done by the Environment Department demonstrates that ozone reductions from VOC emissions reductions are most likely to occur at the locations of the highest ozone concentrations. EDF Ex. BBB at 3-4.
	380.	NMOGA claims that regulating VOCs in NOx-limited areas would be “counterproductive,” NMOGA App. A1 at 4-5, and IPANM claims that in NOx-limited areas, ozone formation can only be “controlled by reducing NOx emissions, not VOCs,” IPANM Ex. 2 at 4. 
	381.	Dr. Thompson disagrees with IAPNM and NMOGA’s assertions that, for areas deemed NOx-limited, reducing VOC emissions will not reduce formation of ground-level ozone because the Environment Department’s modeling shows higher VOC sensitivity in locations of higher ozone concentrations and consistently demonstrates a large contribution from oil and gas operations to high ozone levels. EDF Ex. BBB at 2-3; 4 Tr. 1037:18-1038:21.
[bookmark: _Toc93596850]C.	Oil and Gas VOCs and NOx Emissions Contribute to Ozone Pollution in New Mexico

	382.	The Environment Department’s ozone modeling shows that oil and gas operations within New Mexico are the largest in-state contributor by sector to a number of high ozone days at monitors in danger of being designated nonattainment. EDF Ex. BBB at 2-3; NMOGA and IPANM’s assertion that oil and gas sources do not contribute significantly to ambient ozone concentrations is incorrect and is not supported by the Environment Department’s modeling. EDF Ex. BBB at 4; 4 Tr. 1037:24-1038:12.
	383.	The Environment Department’s modeled source apportionment shows that emissions from oil and gas sources in New Mexico consistently contribute more than 1 part per billion to ozone monitors and, in many cases, comprise the largest in-state contribution by economic sector to ozone concentrations on high ozone days. NMED Ex. 17 at 112-27, 143-51. Indeed, the monitors in the Northwest portion of the state show the largest contribution from oil and gas sources and the highest sensitivity to VOCs. EDF Ex. BBB at 4.  This finding strongly points towards the need for controls of both VOCs and NOx from oil and gas sources in New Mexico. EDF Ex. BBB at 4; 4 Tr. 1038:24-1039:10.
D.	Additional VOC and NOx Emission Reductions Beyond What the Model Estimates Are Likely Necessary to Combat Ozone Pollution Because the Model Fails to Account for the Exacerbating Effects of Climate Change on Ozone Formation

	384.	NMED’s model likely underestimates future ozone concentrations because it fails to consider our changing climate. EDF Ex. BBB at 5; 4 Tr. 1038:13-15.
	385.	Studies have consistently predicted that as the climate changes and gets warmer and increasingly sunny and stagnant, ozone production will likely increase through several primary and secondary pathways. EDF Ex. BBB at 5.  This results in the need for larger reductions of ozone precursors to achieve the same ozone reduction numbers that the model is showing. EDF Ex. BBB at 5.  Our warming climate necessitates adoption of strong rules to reduce VOCs and methane, as NMED and the Parties have proposed. EDF Ex. BBB at 5; 4 Tr. 1038:15-21.

[bookmark: _Toc93596851]PROPOSED CONCLUSIONS OF LAW

1. [bookmark: _Toc93596852]THE EIB’S STATUTORY AUTHORITY IS BROAD, AND INCLUDES CONSIDERATION OF PUBLIC HEALTH AND THE ENVIRONMENT

1. 	The EIB “is responsible for environmental management and consumer protection,” and “in that respect, shall promulgate rules and standards” for “air quality management as provided in the Air Quality Control Act.” NMSA 1978, § 74-1-8.A, 8(A)(4).
2. 	The EIB “shall prevent or abate air pollution.” NMSA 1978, § 74-2-5.A.
3. 	The EIB “shall … adopt, promulgate, publish, amend and repeal rules and standards consistent with the Air Quality Control Act to attain and maintain national ambient air quality standards and prevent or abate air pollution, including … rules prescribing air standards within the geographic area of the [EIB's] jurisdiction … or any part thereof.” NMSA 1978, § 74-2-5.B.
4.  	Where the EIB determines that “emissions from sources within the [Board’s] jurisdiction cause or contribute to ozone concentrations in excess of 95% of the primary national ambient air quality standard for ozone promulgated pursuant to the federal act,” the [Board] must adopt a plan and rules “to control emissions of oxides of nitrogen and volatile organic compounds to provide for attainment and maintenance of the standard.” NMSA 1978, § 74-2-5.C.
5.	In determining what rules to promulgate “to control emissions of oxides of nitrogen and volatile organic compounds to provide for attainment and maintenance of the standard” the EIB must “give weight it deems appropriate to all facts and circumstances, including: (1)  character and degree of injury to or interference with health, welfare, visibility and property; (2)  the public interest, including the social and economic value of the sources and subjects of air contaminants; and (3) technical practicability and economic reasonableness of reducing or eliminating air contaminants from the sources involved and previous experience with equipment and methods available to control the air contaminants involved.” NMSA 1978, § 74-2-5.F.
6.	In promulgating regulations, the EIB has statutory authority to consider the co-benefits of reducing ozone precursors, which include reducing methane, a potent greenhouse gas, and reducing air pollutants that harm human health, including volatile organic compounds and hazardous air pollutants. NMSA 1978, § 74-2-5.F(1), (2).
7.	The EIB must give the words “character and degree of injury to or interference with health, welfare,” and “the public interest” their ordinary, broad meaning, because the legislature did not indicate a different intent. See Sw. Org. Project v. Albuquerque-Bernalillo Cnty. Air Quality Control Bd., 2021-NMCA-005, ¶ 11 (citing High Ridge Hinkle Joint Venture v. City of Albuquerque, 1998-NMSC-050, ¶ 5); see also NMSA 1978, § 74-2-2 (definitions section for Air Quality Control Act without any definition for terms “health,” “welfare,” and “the public interest.”).
8. 	Like the Solid Waste Act, the Air Quality Control Act is “replete with references to public input,’” Sw. Org. Project, 2021-NMCA-005, ¶ 20, including in statutory provisions governing rulemaking  and in attendant regulations, NMSA 1978, § 74-2-6 (requiring a public hearing where “interested persons may present their views,” including through submission of data, written comments, and examination of witnesses); 20.1.1.301-304 NMAC (providing for broad public participation in hearings).  
9. 	The Air Quality Control Act’s rulemaking provisions at NMSA 1978, § 74-2-5.F establish a nexus between rulemaking to control air pollution and comments on issues related to “public health,” “welfare,” and “the public interest.” C.f. Sw. Org. Project, 2021-NMCA-005, ¶ 24 (holding that “that specific guidance requiring consideration of quality of life impacts is conspicuously absent from Air Quality Control Act’s] permitting provisions) (emphasis added); compare NMSA 1978, § 74-2-7 (Air Quality Control Act permitting provisions, which do not explicitly require consideration of “public health,” “welfare,” and “the public interest”) with NMSA 1978, § 74-2-5.F (Air Quality Control Act provisions specific to rulemaking requiring consideration of “public health,” “welfare,” and “the public interest.”).
10. 	Because the Air Quality Control Act’s rulemaking provisions are “replete with references to public input” and have a nexus to issues of “public health,” “welfare,” and “the public interest,” the EIB must give consideration to public input that has a nexus with the relevant provisions of the act in question and their attendant regulations. In re Application of Rhino Envtl. Servs., 2005-NMSC-024, ¶¶ 21-24, 29 (holding that because public participation is central to Solid Waste Act and landfill permitting regulations, Secretary must consider issues raise by public relating broadly to public health and welfare); Sw. Org. Project, 2021-NMCA-005, ¶ 18. 
11. 	A court will review an agency’s administrative action “in the context of the regulatory setting designed by the Legislature,” by looking to the purpose and substantive provisions of the Act. In re Application of Rhino Envtl. Servs., 2005-NMSC-024, ¶ 14 (reviewing purpose and key provisions of Solid Waste Act). 
12. 	The “legislative mandate” of the Air Quality Control Act is “expressed in simple and direct language: The board shall prevent or abate air pollution.” Pub. Serv. Co. of N.M. v. N.M. Envtl. Improvement Bd., 1976-NMCA-039, ¶ 7. 
13. 	The EIB’s regulatory actions shall only be set aside by the Court of Appeals if the action is found to be: (1) arbitrary, capricious or an abuse of discretion; (2) not supported by substantial evidence in the record; (3) or otherwise not in accordance with law. NMSA 1978, § 74-2-9.C.
1. [bookmark: _Toc93596853]The EIB Must Consider Disparate Impacts of Its Rules

14.	Rational rulemaking requires that the EIB follow its “internal procedural rules” that affect the rights of individuals that apply to the rulemaking. See Morton v. Ruiz, 415 U.S. 199 (1974) (overturning administrative action by agency as arbitrary under the federal Administrative Procedure Act because it was inconsistent with internal procedures); see also NMSA 1978, § 74-2-9.C (holding Board action will be invalidated if arbitrary).  
15. 	 The EIB is therefore required by Executive Order 2005-056:  Environmental Justice Executive Order “to provide meaningful opportunities for involvement to all people regardless of race, color, ethnicity, religion, income, or education level” and to “utilize available environmental and public health data to address impacts in low-income communities and communities of color….” in its rulemakings to the extent authorized by statute. Exec. Order 2005-056 at 1-2. 
16.	The Air Quality Control Act’s requirement that the EIB “give weight it deems appropriate” to the “character and degree of injury to or interference with health, welfare” and “the public interest” not only authorizes but requires the EIB to give weight to how proposed rules address or exacerbate “the character and degree” of “[health] impacts in low-income communities and communities of color” when such factors are raised by the public.  In re Application of Rhino Envtl. Servs., 2005-NMSC-024, ¶ 14 (holding that administrative adjudicator must “consider whether evidence of the harmful effects from the cumulative impact of  [pollution]” in a low-income, minority community “rises to the level of a public nuisance or potential hazard to public health, welfare or the environment.” ); see Friends of Buckingham v. State Air Pollution Control Bd., 947 F.3d 68, 87 (4th Cir. 2020) (noting that all parties agreed that Virginia law requirement that air quality board consider “character and degree of injury to ... health” and other factors required board to “consider the potential for disproportionate impacts to minority and low income communities.”). 
[bookmark: _Toc93596854]The EIB’S Decisions Must Be Supported by Substantial Evidence Based on The Whole Record

17.	Under the Air Quality Control Act, any rule adopted by the EIB must be supported by “substantial evidence.” NMSA 1978, § 74-2-9.C(2). 
18.	Courts conduct a “whole record” review to determine whether substantial evidence supports an agency’s decision. Duke City Lumber Co. v. N.M. Envtl. Improvement Bd., 1984-NMSC-042, ¶¶ 13, 14. 
19.	“To conclude that an administrative decision is supported by substantial evidence in the whole record, the court must be satisfied that the evidence demonstrates the reasonableness of the decision. No part of the evidence may be exclusively relied upon if it would be unreasonable to do so. The reviewing court needs to find evidence that is credible in light of the whole record and that is sufficient for a reasonable mind to accept as adequate to support the conclusion reached by the agency.” Nat'l Council on Comp. Ins. v. N.M. State Corp. Comm'n, 1988-NMSC-036, ¶ 8. 
[bookmark: _Toc93596855]SUBSTANTIAL EVIDENCE SUPPORTS THE COMMUNITY AND ENVIRONMENTAL PARTIES AND NATIONAL PARK SERVICE’S PROPOSAL AT 20.2.50.113 NMAC TO REDUCE NOX EMISSIONS FROM ENGINES

1. [bookmark: _Toc93596856]The Proposals Will Reduce NOx Emissions

20.	Engines and turbines are by far the largest source of NOx emissions from the oil-and-gas industry.  See 9 Tr. 2974:19–20 [Orozco Test.]; NMOGA Statement of Intent to Present Technical Testimony at 97 [Valor EPC Study: NMAC 20.2.50.113, Engines and Turbines].
21.	A variety of NOx control options exist for new and existing engines, including combustion modifications and post-combustion controls.  6 Tr. 1673:2–15 [Bisbey-Kuehn Test.].
22.	Ozone formation in New Mexico is often NOx limited.  Accordingly, reducing NOx from engines and turbines is an important strategy for reducing ozone levels in New Mexico.  9 Tr. 2974:21–23.
23.	The proposals will reduce NOx emissions by (1) ensuring that existing 4SLB engines are subject to a stricter limit on NOx emissions and (2) requiring operators to meet the most stringent emission standards for NOx for all engines installed at new facilities.
[bookmark: _Toc93596857]The Proposed Standards for Existing 4SLBs is Achievable and Cost Effective

24.	In 2020, the Colorado Air Pollution Control Division adopted a standard of 1.2 grams of NOx per horsepower hour, applicable to all existing 4SLBs.  9 Tr. 2976:10–14; see 5 Colo. Code Regs. § 1001-9-E-I (Table 2).  This is the standard the Community and Environmental Parties propose for existing 4SLBs with a rated horsepower between 1,000 and 1,775.
25.	The Colorado Air Pollution Control Division found a standard of 1.2 grams of NOx per horsepower hour, which is proposed by the Community and Environmental Parties and the National Park Service, to be cost effective and achievable for all existing 4SLBs.  9 Tr. 2976:12–14.
26.	Any lean-burn engine built after 2010 must comply with a standard of 1.0 grams of NOx per horsepower hour standard under federal law, 40 C.F.R. § 60.4230, subpart JJJJ.
27.	No party presented evidence why New Mexico operators could not achieve a limit of 1.2 grams of NOx per horsepower hour at existing 4SLBs with a rated horsepower between 1,000 and 1,775.  9 Tr. 2978:10–13.
28.	If a particular engine cannot comply with the proposed standard at reasonable cost, an operator can take advantage of an alternative compliance options.  For example, an operator can reduce the annual hours of operation, average emissions across the operator’s entire fleet of engines, and seek exemptions for particular engines that cannot meet the standard in a cost effective manner.  9 Tr. 2979:7–15; 6 Tr. 1679:11–1682:5.
[bookmark: _Toc93596858]There Is No Evidence Supporting the Environment Department’s Deletion of Language Applying More Stringent Standards to Newly “Installed” Engines

29.	The regulations the Environment Department proposed as part of its Petition would have treated newly “installed” engines as new sources subject to the most stringent emission limits. The rebuttal version deleted this proposal. See NMED Reb. Ex. 23 at 9 [redline showing changes to Section 113 adopted between Petition/direct NOI and rebuttal NOI].  
30.	The Environment Department did not provide an explanation why it deleted this proposal.  See NMED Reb. Ex. 1 at 28 (noting this change was proposed by NMOGA and Kinder Morgan and stating “NMED agrees to delete the term ‘installed.’”).
31.	Colorado applies more stringent new source controls to engines that are “placed in service, modified, or relocated” after the effective date of its engines rule.  5 Colo. Code Regs. § 1001-9-E-I (Table 2) (emphasis added).
32.	If operators can install old engines at new facilities in New Mexico without complying with new engine standards, there is a risk that New Mexico may become a dumping ground for old, high-pollution equipment that is no longer allowed in other states.  9 Tr. 2976:1–7.
[bookmark: _Toc93596859]Substantial Evidence Supports the Community and Environmental Parties and National Park Service’s Proposal

33.	Based on the foregoing, substantive evidence in the record supports the Community and Environmental Parties’ and the National Park Service’s proposed modifications to 20.2.50.113 NMAC.
[bookmark: _Toc93596860]SUBSTANTIAL EVIDENCE SUPPORTS THE COMMUNITY AND ENVIRONMENTAL PARTIES, ENVIRONMENT DEPARTMENT, AND OXY’S PROPOSAL AT 20.2.50.116 NMAC TO INCREASE LDAR INSPECTIONS TO PROTECT PERSONS IN CLOSE PROXIMITY TO OIL AND GAS WELLS

1. [bookmark: _Toc93566093][bookmark: _Toc93566200][bookmark: _Toc93566347][bookmark: _Toc93566455][bookmark: _Toc93566569][bookmark: _Toc93566677][bookmark: _Toc93566785][bookmark: _Toc93566894][bookmark: _Toc93567001][bookmark: _Toc93596861]There Is Substantial Evidence that the Proximity Proposal Will Reduce VOCs and Help New Mexico Stay in Attainment for Ozone

	34.	The proximity proposal will reduce volatile organic compounds that contribute to ozone pollution, thereby helping New Mexico protect clean air and remain in attainment with the National Ambient Air Quality Standards for Ozone. EDF Ex. TT at 3. EDF estimates that the proximity proposal will impact 3,365 or 7.7% of the sites in the state, will reduce VOC emissions by 3,600 tons per year, and will increase VOC emissions reductions at those sites by 73%. 8 Tr. 2598:4-10. This resulting reduction in VOCs will help New Mexico reduce local formation of ozone and help New Mexico stay in attainment of the National Ambient Air Quality Standards for ozone. 8 Tr. 2718:6-22, 2595:19-20.
[bookmark: _Toc93596862]There Is Substantial Evidence the Proximity Proposal Will Result in the Co-benefits of Reducing Methane and HAPs Emissions

35.	The proximity proposal will secure important co-benefits by reducing 14,300 tons of methane and 150 tons of hazardous air pollutant annually. 8 Tr. 2593:21-23; EDF Ex. SS at 11. 
[bookmark: _Toc93596863]There Is Substantial Evidence that the Proximity Proposal Will Protect People Within 1,000 Feet of Well Sites

36.	There is a reasonable degree of scientific certainty that living in close proximity to oil and gas facilities results in increased health risks and impacts from elevated air pollution levels and that these health risks are increasingly attenuated further from these operations. CAA Ex. 25 at 2, 11. 
37.	The public health risks and impacts associated with air pollutant emissions from oil and gas facilities that go unaddressed would be disproportionately experienced by people who live, work and go to school near oil and gas facilities. CAA Ex. At 2, 11.
38.	The body of epidemiological literature strongly supports that geographic proximity to active oil and gas development is an important risk factor for a variety of adverse health outcomes, including: respiratory outcomes, cardiovascular outcomes and cardiovascular disease indicators, childhood cancer, hospitalizations, and adverse birth outcomes. CCA Ex. 25 at 1, 14-15.
39.	The scientific literature points to the need for frequent if not continuous leak detection using modern and advanced leak detection methods capable of identifying leaks. EDF Ex. RR at 8. 
40.	Emission reductions strategies should focus on sites in close proximity to human populations. CAA Ex. 25 at 3.
41.	The proximity proposal will impact 3,365 or 7.7% of the well sites in the state. The proposal will increase VOC reductions by 3,600 tons of VOC annually within the proposed 1,000 feet boundary. EDF Ex. SS at 11; 8 Tr. 2598:4-10.
[bookmark: _Toc93596864]There Is Substantial Evidence in the Record that Substantial Numbers of Persons of Persons of Color and Vulnerable Populations in New Mexico Live in Close Proximity to Well Sites

42.	EDF estimated that over 35,000 New Mexicans live within 1,000 feet of a well site. Of those, over 2,700 are children under the age of 5, more than 4,500 are adults 65 years or older, more than 5,700 are living in poverty, and 19,000 are people of color, including over 5,800 Native Americans. EDF Ex. SS at 15; 8 Tr. 2593:23-2594:2, -2596:18-22.
43.	Those living in close proximity to these well sites have health conditions that could be exacerbated by additional air pollution. These include more than 3,800 adults with asthma, over 2,200 adults with coronary heart disease, almost 2,600 with chronic obstructive pulmonary disease, and more than 1,200 adults who have experienced or are at risk of a stroke. Ex. DD. EDF Ex. SS at 15; 8 Tr. 2596:23-2597:4.
[bookmark: _Toc93596865]There Is Substantial Evidence that the Proximity Proposal Is Cost Effective and There Is No Evidence to the Contrary

44.	The proposal represents an incremental increase in LDAR costs of $4.8 million or 13% higher) from the Environment Department’s initial proposal, and results in a cost of $894 per ton of VOC reduced within the proximity boundary. EDF Ex. SS at 11. 
45.	The estimated cost of the proposal of $894 per ton of VOC reduced within the 1,000-foot boundary is lower than quarterly and monthly cost estimates from other jurisdictions that adopted similar LDAR inspection frequencies. EDF Ex. SS at 13; 8 Tr. 2598:19-2600:8. 
46.	No industry party presented a cost-benefit analysis for the Community and Environmental Parties and Oxy’s proximity proposal or rebutted EDF’s cost-benefit calculations.
47.	There is substantial evidence that the proximity proposal is cost effective and no evidence that the proposal is not cost effective. EDF Ex. SS at 11-14. Substantial Evidence in the Record Supports the Proximity Proposal
48.	Based on the foregoing, substantial evidence in the record supports the Community and Environmental Parties, Environment Department, and Oxy’s proximity proposal set forth at 20.2.50.116 NMAC. See Community and Environmental Parties’ Ex. 1 at 19.
[bookmark: _Toc93596866]SUBSTANTIAL EVIDENCE SUPPORTS THE COMMUNITY AND ENVIRONMENTAL PARTIES PROPOSAL AT 20.2.50.122 NMAC TO ACCELERATE THE SCHEDULE TO REPLACE EMITTING PNEUMATIC CONTROLLERS

1. [bookmark: _Toc93596867]Substantial Evidence Supports the Proposal to Accelerate the Phase Out of Polluting Pneumatic Controllers

49.	The Environment Department proposes to require operators to phase out their use of polluting pneumatic controllers by 2029.
50.	In 2020, Colorado adopted a pneumatics retrofit rule, with industry support, that would require operators to replace polluting pneumatic devices pursuant to a schedule that is much more aggressive than the schedule proposed by the Environment Department.
51.	The Community and Environmental Parties propose a schedule that is less stringent than the schedule that is currently in effect in Colorado, but more stringent than the one proposed by the Environment Department.
52.	Oxy supports accelerating the transition to zero-emitting devices, and proposes modifications to the rule that would accelerate this transition.  See Oxy Reb. Ex. 1 at 25-26.
	53.	Substantial evidence indicates that the Community and Environmental Parties’ proposal is cost effective and technically feasible.  Under the Parties’ proposal, the required pace of retrofits under the program would still be very reasonable and similar to that required in Colorado.  This accelerated schedule would therefore not increase overall costs in any significant way; at most, it would require owners and operators to incur some of these costs sooner than they otherwise might (while also increasing cumulative environmental benefits and ensuring that these benefits accrue sooner).  CAA Ex. 3 at 25.
54.	No party submitted analysis indicating that the total cost of the retrofit program increases if retrofits occur in earlier years.
	55.	Substantial evidence indicates that a more rapid phase out will prevent thousands of tons of VOC pollution from entering the atmosphere, and tens of thousands of tons of methane pollution.
	56.	Substantial evidence indicates that it is simpler, easier, and less expensive to convert sites with electricity to non-emitting controllers.
	57.	Precedent exists for requiring larger facilities with access to electric power (such as gas processing facilities and transmission compressor stations) to convert to zero-emission controllers with six months.
58.	Substantial evidence supports Community and Environmental Parties’ proposal to require operators to achieve a fixed increase in the percentage of non-emitting controllers, rather than reaching a fixed end point.
59.	Substantial evidence does not support the Environment Department’s proposal to exempt operators from a requirement to perform further retrofits if 75% of their controllers are non-emitting by January 2025.
	60.	Substantial evidence does not support NMOGA’s proposal to exempt to stripper well operators, such as Hillcorp Energy Co., from the pneumatics retrofit program.
[bookmark: _Toc93596868]Substantial Evidence Supports the Proposal to Require LDAR for Pneumatic Devices

61.	Since 2018, Colorado has required operators to perform LDAR on polluting pneumatics in the Denver Metro/North Front Range Ozone Nonattainment Area.  This requirement was extended to the rest of the state in 2020. CAA Ex. 23 at 3.
435.	Based on this Colorado precedent, the Community and Environmental Parties have proposed a provision at 20.2.50.122.C(6) NMAC to require operators to include polluting pneumatic devices in their LDAR program.
62.	Substantial evidence indicates that pneumatic devices frequently malfunction and emit more than they are designed to emit.
63.	Performing LDAR can reduce emissions that occur as a result of malfunctions.
64.	The Environment Department has incorporated this proposal into its most recent proposal.  See NMED Jan. 18, 2022 Version of Proposed 20.2.50 NMAC at 28-29.
65.	NMOGA and Oxy have also indicated that they support this proposal.
66.	Substantial evidence supports the Community and Environmental Parties’ proposal.
[bookmark: _Toc93596869]SUBSTANTIAL EVIDENCE SUPPORTS THE COMMUNITY AND ENVIRONMENTAL PARTIES AND OXY’S Proposal AT 20.2.50.123 NMAC TO REDUCE EMISSIONS FROM STORAGE VESSELS 

67.	The Community and Environmental Parties and Oxy propose adding a subsection to 20.2.50.123 NMAC or “Section 123” to require the use of storage vessel measurement systems for storage vessels at new and modified facilities.  Community and Environmental Parties’ Ex. 1 at 28.
68.	The proposal would reduce emissions by requiring operators to employ a measurement system that eliminates the need to open the thief hatch when conducting routine measurements of the quantity and quality of the liquid.  CAA Ex. 3 at 27.
69.	This proposal mirrors almost word for word an amendment to Regulation 7 adopted by the Colorado Air Quality Control Commission in December 2019.  CAA Ex. 3 at 27 (citing 5 Colo. Code Regs. § 1001-9:D.II.C.4).
70.	The proposal is cost effective.  See CAA Ex. 3 at 28 (noting that the Colorado Air Pollution Control Division analyzed the costs of its storage vessel measurement system requirement, and found that costs ranged from $3,447 per ton of VOC to $944 per ton, depending on how often loadout occurred).
71.	The proposal will have important safety co-benefits, by reducing the risk that workers opening a thief hatch will be injured or killed due to the inhalation of tank vapors.
72.	 The Environment Department adopted the Community and Environmental Parties’ proposal in large part.  However, there are two important differences that render the Environment Department’s proposal less protective than the Community and Environmental Parties and Oxy’s proposal.  First, the Environment Department’s proposal only requires use of a storage tank measurement system capable of measuring the quantity of liquid, but would not require a system to measure the quality of liquids.  Second, the Environment Department’s proposal would allow operators to open a thief hatch “as necessary for custody transfer.”
73.	The weight of the evidence supports requiring operators to use a storage vessel management system to measure quality (i.e., to conduct samples) of liquid.  A variety of alternative systems exist to sample the liquids in the vessel.  See CAA Ex. 3 at 27 (examples of alternative systems that do not require venting include systems that comply with Chapter 18.2 of American Petroleum Institute Manual of Petroleum Measurement Standards, or by installing a Lease Automatic Custody Transfer unit).
74.	No evidence supports the Environment Department’s addition of language allowing operators to open a thief hatch “as necessary for custody transfer.”  This provision is ambiguous and could be used to circumvent the intent of the rule because a purchaser’s desire to measure the quantity and quality of the liquid manually could be deemed sufficient reason to open the thief hatch even though it is not technically necessary to open the hatch.
75.	Substantial evidence supports adopting the Community and Environmental Parties’ proposal in full.


[bookmark: _Toc93596870]SUBSTANTIAL EVIDENCE SUPPORTS THE COMMUNITY AND ENVIRONMENTAL PARTIES AND OXY’S COMPLETIONS/RECOMPLETIONS PROPOSAL

1. [bookmark: _Toc93566211][bookmark: _Toc93566358][bookmark: _Toc93566466][bookmark: _Toc93566580][bookmark: _Toc93566688][bookmark: _Toc93566796][bookmark: _Toc93566905][bookmark: _Toc93567012][bookmark: _Toc93566105][bookmark: _Toc93566213][bookmark: _Toc93566360][bookmark: _Toc93566468][bookmark: _Toc93566582][bookmark: _Toc93566690][bookmark: _Toc93566798][bookmark: _Toc93566907][bookmark: _Toc93567014][bookmark: _Toc93596871]There Is Substantial Evidence that the Completions/Recompletions Proposal Is Cost Effective and There Is No Evidence to the Contrary

76.	Relying on CDPHE’s cost-benefit analysis, EDF witness Ms. Hull, an environmental engineer, calculated the cost for the Community and Environmental Parties’ completions/recompletions proposal at 20.2.50.127 NMAC would be $259.48 per ton of VOC reduced, using New Mexico’s average of methane-to-VOC ratio and New Mexico-specific completions data. EDF Ex. SS at 15; EDF Ex. UU at 14; 10 Tr. 3283:1-10. 
77.	Both she and Mr. Alexander, who had many years’ experience costing out completions, testified this cost is reasonable. EDF Ex. SS at 15; 10 Tr. 3283:1-10; EDF Ex. UU at 13-14; 10 Tr. 3229:14-3230:17.
78.	No industry party presented a cost-benefit analysis for the Community and Environmental Parties and Oxy’s completions/recompletions proposal or rebutted EDF’s cost-benefit calculations.
79.	Therefore, there is substantial evidence that the completions/recompletions proposal is cost effective and no evidence that the Community and Environmental Parties’ completion/recompletion proposal is not cost effective.
[bookmark: _Toc93596872]There Is Substantial Evidence that Implementing the Completions/Recompletions Proposal Is Safe and There Is No Relevant Evidence to the Contrary

80.	Both Mr. Alexander and Oxy engineer Mr. Holderman have experience managing completions for major oil and gas companies. EDF Ex. UU at 1; EDF Ex. KK at 1-2; Oxy Ex. 3 at 2. 
81.	Both testified that the Community and Environmental Parties and Oxy’s completions/recompletions proposal can be implemented safely.
82.	The Community and Environmental Parties and Oxy’s proposal removes the “vapor tight” language that is in the CAQCC and COGCC rules upon which their proposal is modeled in order to ensure that flowback vessels have a pressure relief system to accommodate safety issues that could arise from significant changes in pressure or flow rates. EDF Ex. UU at 12; 10 Tr. 3232:16-3233:5; 10 Tr. 3307:1-6.
83.	NMOGA witness Mr. Smitherman’s testimony that the completions/incompletions proposal raised safety concerns was based on his mischaracterization that the proposal required “vapor tight” flowback vessels. 10 Tr. 3319:25-3320:3321:6.
84.	Mr. Smitherman gave no testimony rebutting the completions/recompletions proposal that the Community and Environmental Parties and Oxy actually put forth removing the “vapor tight” language.
85.	Therefore, Mr. Smitherman’s testimony regarding the safety of the completions/incompletions proposal has no application or relevance to the actual completions/incompletions proposal before the EIB. 
[bookmark: _Toc93596873]Substantial Evidence in the Record Supports the Completions/Recompletions Proposal

86.	Based on the foregoing, substantial evidence in the record supports the Community and Environmental Parties’ completions/recompletions proposal set forth at 20.2.50.127 NMAC in the Community and Environmental Parties’ Exhibit 1 at 35-36.
87.	There is not credible evidence in the whole record sufficient for a reasonable mind to support NMOGA’s opposition to the Community and Environmental Parties and Oxy’s completions/recompletions proposal.
[bookmark: _Toc93596874]SUBSTANTIAL EVIDENCE SUPPORTS THE ENVIRONMENT DEPARTMENT’S LDAR PROPOSAL AT 20.2.50.116 NMAC
[bookmark: _Toc93566802]
1. [bookmark: _Toc93596875]There is Substantial Evidence that the Environment Department’s LDAR Proposal Is Reasonable and Technically Feasible 

	88.	Frequent inspections, using modern leak detection instruments, are necessary to identify leaks such as those commonly found in the Permian Basin.  8 Tr. 2541:1-3, -2546:9-12; EDF Ex. XX at 8
89.	Frequent inspections can not only detect and help mitigate leaks and super emitters, they can also help operators optimize their operations. 8 Tr. 2586:6-17, -2587:7-15; 10 Tr. 3224:5-18.   
90.	The Environment Department’s proposed instrument-based inspections are essential to identifying leaks, including large leaks or super-emitters, as sensory-based AVO inspections do not reliably detect leaks.  8 Tr. 2559:8-15, -2575:14-15; 10 Tr. 3223:15-3224:3; 10 Tr. 3225:6-25
	91.	Frequent inspections with instruments such as optical gas imaging cameras are necessary to mitigate emissions from low-producing wells. 8 Tr. 2540:18-2541:3.
92.	In Ms. Hull’s opinion, the Environment Department’s proposal is cost effective and technically feasible.  Moreover, Ms. Hull independently analyzed the compliance costs for the Environment Department’s LDAR proposal and found the Environment Department overestimated compliance costs and underestimated emission reductions. Therefore, in Ms. Hull view, the proposal is even more cost effective than the Environment Department estimates. EDF Ex. XX at 6-7; 8 Tr. 2551:6-11.
	93.	It is critical to have frequent LDAR at gathering stations because they can have anomalous very high emission events. 8 Tr. 2581:7-10.
94.	Gathering compressor stations are one of the largest sources of emissions, contributing about 20% of total emissions. 8 Tr. 2546:16-18.
95.	Based on Ms. Hull’s analysis, the Environment Department’s LDAR requirements for well sites and gathering and boosting compressor stations is highly cost effective and will remove 153,000 tons of VOCs from the atmosphere annually. 
96.	The proposal has the co-benefits of reducing 531,000 tons of methane annually. 8 Tr. 2610:9-14.
[bookmark: _Toc93596876]NMOGA’s Cost Estimates Are Inflated and Its Proposal Would Result in Substantial Pollution

97.	EDF examined NMOGA’s estimated per well site costs and determined that NMOGA’s costs are grossly inflated. EDF Ex. JJJ at 3; 8 Tr. 2606:6-16.
98.	NMOGA’s proposal increases the emission thresholds triggering each LDAR tier by fivefold compared to the Environment Department’s proposal and would result in substantial pollution to the atmosphere that can be cost effectively mitigated. EDF Ex. JJJ at 4; 8 Tr. 2608:6-18.  
[bookmark: _Toc93596877]NMOGA’s Proposed Revisions Are Unnecessary and, If Adopted, Would Weaken Emissions Reductions

99.	Ms. Hull estimates NMOGA's proposal will result in up to 8,400 additional tons of VOC and up to 34,000 additional tons of methane leaked annually. 8 Tr. 2609:19-25; EDF Ex. JJJ at5.
[bookmark: _Toc93596878]Substantial Evidence Supports the Environment Department’s LDAR Proposal

100.	Based on the foregoing, substantial evidence in the record supports New Mexico Environment Department’s LDAR Provision set forth at 20.2.50.116 NMAC.


[bookmark: _Toc93596879]SUBSTANTIAL EVIDENCE SUPPORTS THE ENVIRONMENT DEPARTMENT’S LIQUIDS UNLOADING PROPOSAL AT 20.2.50.117 NMAC 

1. [bookmark: _Toc93596880]There Is Substantial Evidence that the Environment Department’s Liquids Unloading Proposal Is Reasonable and Technically Feasible

101.	According to Mr. Alexander, the Environment Department’s proposed best management practices contained in 20.2.50.117.B(1) NMAC are all effective, cost effective, and technologically practicable methods to reduce emissions during liquids unloading In his experience, these are not only standard industry practice, but have been in the production engineering toolkit for decades. EDF Ex. WW at 2-3; 10 Tr. 3216:25-3218:6, -3220:15-3221:9.
[bookmark: _Toc93596881]IPANM’s and NMOGA’s Proposed Revisions are Unnecessary and, If Adopted, Would Reduce the Emissions Reductions

102.	In Mr. Alexander’s opinion. IPANM's revisions significantly weaken the proposed rule and will result in fewer emissions reductions. EDF Ex. WW at 4.
103.	In Mr. Alexander’s opinion, NMOGA's revisions significantly weaken the proposed rule and will result in fewer emissions reductions. EDF Ex. WW at 5.
[bookmark: _Toc93596882]Substantial Evidence Supports the Environment Department’s Liquids Unloading Proposal

104.	Based on the foregoing, substantial evidence in the record supports the Environment Department’s proposal at 20.2.50.117 NMAC to reduce emissions from liquids unloading.
[bookmark: _Toc93596883]NMOGA’S COST ANALYSIS SHOULD BE GIVEN NO WEIGHT

105.	The memorandum of John Dunham and Associates, and the testimony of John Dunham, are not credible evidence on the economic reasonableness of the proposed rule under NMSA 1978, § 74-2-5.F.3.
105.	The EIB deems it appropriate to give the memorandum of John Dunham and Associates, and the testimony of John Dunham, no weight in considering the proposed rule.  See NMSA 1978, § 74-2-5.F.
[bookmark: _Toc93596884]THERE IS INSUFFICIENT EVIDENCE TO SUPPORT AN EXEMPTION FOR LOW-PRODUCING OR LOW EMITTING WELLS 

107.	There is substantial evidence in the record to support the Environment Department’s proposal exempting “small business facilities” from certain, but not all, requirements of the 20.2.50 NMAC. See generally 3 Tr. 870:9-885:18.
108.	IAPNM recommends that the EIB not adopt the Environment Department’s proposed “small business facility” exemption but recommends instead that the EIB adopt the Environment Department’s pre-petition draft that proposed exemptions for stripper wells and lower potential to emit facilities. IAPNM Ex. 10 at 28-29.
109.	IAPNM, however, did not put forth any language in support of its proposal. IAPNM Ex. 1 [Proposed Modifications]; IAPNM Notice of Intent to Present Rebuttal Technical Testimony; 3 Tr. 931:13-22.
110.	IAPNM failed to comply with this requirement. 
111.	Furthermore, under the Air Quality Control Act, all interested persons have a reasonable opportunity to examine witnesses testifying at the rulemaking hearing. NMSA §, 74-2-6.D.
112.	IAPNM’s failure to put forth language in support of its proposal deprived the other parties of the opportunity to cross-examine an IAPNM witness on any such proposed language.
113.	IAPNM failed to supply any data, analysis, financial or economic analysis in support of its recommendation that the EIB adopt stripper well and low PTE exemptions. 3 Tr. 930:10-20.
114.	There is not credible evidence in the whole record sufficient for a reasonable mind to support IAPNM’s recommended exemptions.
[bookmark: _Toc93596885]SUBSTANTIAL EVIDENCE SUPPORTS THE ENVIRONMENT DEPARTMENT’S OZONE MODELING AND CONCLUSIONS

1. [bookmark: _Toc93596886]There Is Substantial Evidence that Both VOC and NOx Reductions Are Necessary to Combat Ozone Pollution in New Mexico and Ensure the State Remains in Ozone Attainment

	115.	Dr. Thompson testified that the Environment Department’s model clearly shows that reducing VOC emissions from oil and gas operations will reduce the formation of ground-level ozone. EDF Ex. BBB at 2-3; 4 Tr. 1037:18-1038:21.
		116.	Dr. Thompson testified that the Environment Department’s modeling shows reducing VOC and NOx emissions from oil and gas operations will result in significant and important ozone reductions in the State of New Mexico. 4 Tr. 1062:7-12.
	117.	 EIB must reject NMOGA and IPANM claims that regulating VOCs in NOx-limited areas would be counterproductive because Environment Department’s modeling shows higher VOC sensitivity in locations of higher ozone concentrations and consistently demonstrates a large contribution from oil and gas operations to high ozone levels. EDF Ex. BBB at 2-3; 4 Tr. 1037:18-1038:21.
[bookmark: _Toc93596887]There Is Substantial Evidence that Oil and Gas Emissions Contribute to Elevated Levels of Ozone in New Mexico

118.	The Environment Department’s ozone modeling shows that oil and gas operations within New Mexico are the largest in-state contributor by sector to a high ozone days at monitors in danger of being designated nonattainment. NMOGA’s and IPANM’s assertion that oil and gas sources do not contribute significantly to ambient ozone concentrations is incorrect and is refuted by the Environment Department’s modeling. EDF Ex. BBB at 4; 4 Tr. 1037:24-1038:12.
119.	The Environment Department’s modeled source apportionment shows that emissions from oil and gas sources in New Mexico consistently contribute more than one part per billion to ozone monitors and, in many cases, comprise the largest in-state contribution by economic sector to ozone concentrations on high ozone days. NMED Ex. 17 at 112-27, 143-51. 
120.	The monitors in the Northwest portion of the state show the largest contribution from oil and gas sources and the highest sensitivity to VOCs. EDF Ex. BBB at 4.  This finding strongly points towards the need for controls of both VOCs and NOx from oil and gas sources in New Mexico. EDF Ex. BBB at 4; 4 Tr. 1038:24-1039:10
121.	Therefore, there is substantial evidence that the Environment Department’s ozone modeling and conclusions are valid.
[bookmark: _Toc93596888]There Is Substantial Evidence that Because the Model Fails to Account for the Exacerbating Effect of Climate Change, Even Greater VOC and NOx Reductions Are Necessary to Ensure New Mexico Remains in Attainment for Ozone

122.	Dr. Thompson testified the Environment Department’s model does not take into account a changing climate, i.e., the “climate penalty.” EDF Ex. BBB at 5.  As the climate changes and gets warmer and increasingly sunny, ozone production will likely increase, all else being equal, resulting in a need for larger reductions to achieve the same ozone reduction numbers in a changing climate. EDF Ex. BBB at 5.  Our warming climate necessitates adoption of strong rules to reduce VOCs and methane, as the Environment Department and the Community and Environmental Parties have proposed. EDF Ex. BBB at 5; 4 Tr. 1038:13-21.
123.	No industry party rebutted Dr. Thompson's testimony regarding the climate penalty.  
Therefore, there is substantial evidence that even greater VOC and NOx reductions than the modeling indicates are likely necessary to ensure New Mexico remains in attainment to meet the National Ambient Air Quality Standards for ozone. 
[bookmark: _Toc93596889]Substantial Evidence in the Record Supports New Mexico Environment Department’s Ozone Modeling

124.	Based on the foregoing, substantial evidence in the record supports the Community and EParties’ conclusions from the ozone modeling. 
Conclusion
	For the reasons set forth herein and in the Community and Environmental Parties’ Joint Closing Argument, the Community and Environmental Parties’ respectfully request the EIB to adopt each of their proposed amendments at 20.2.50.113, -116, -122, -123, and -127 NMAC to the Environment Department’s proposed 20.2.50 NMAC.
Respectfully submitted,

/s/ Elizabeth Paranhos
Elizabeth deLone Paranhos
deLone Law Inc.
1555 Jennine Place
Boulder, Colorado 80304
303.442.0610
elizabeth@delonelaw.com 

Attorney for Environmental Defense Fund

/s/ Tannis Fox
Tannis Fox
Western Environmental Law Center
409 East Palace Avenue, #2
Santa Fe, New Mexico 87501
505.629.0732
fox@westernlaw.org

/s/ David R. Baake
David R. Baake
Baake Law LLC
2131 North Main Street
Las Cruces, New Mexico 88001 575.343.2782
david@baakelaw.com 

Attorneys for Conservation Voters New Mexico, Diné C.A.R.E., Earthworks, National Parks Conservation Association, Natural Resources Defense Council, San Juan Citizens Alliance, Sierra Club, 350 New Mexico, and 350 Santa Fe

/s/ Gabriel Pacyniak 
Gabriel Pacyniak 
Natural Resources and Environmental Law Clinic 
University of New Mexico 
1117 Stanford Drive NE 
Albuquerque, New Mexico 87106 
505.277.2146
pacyniak@law.unm.edu

Attorney for Center for Civic Policy and NAVA Education Project

/s/ Charles de Saillan 
Charles de Saillan 
Staff Attorney 
New Mexico Environmental Law Center 
1405 Luisa Street, Suite 5 
Santa Fe, New Mexico 87505-4074 
505.989.9022
cdesaillan@nmelc.org 
					
Attorney for New Mexico Environmental Law Center

Certificate of Service

	I certify that a copy of the foregoing pleading was emailed to the following on January 20, 2022: 


128


Pamela Jones
Hearing Administrator
Environmental Improvement Board
1190 Saint Francis Drive, Suite S2102 
Santa Fe, New Mexico 87505 
Pamela.jones@state.nm.us 

Felicia Orth
Hearing Officer
Environmental Improvement Board
1190 Saint Francis Drive, Suite S2102 
Santa Fe, New Mexico 87505
Felicia.l.orth@gmail.com 

Karla Soloria
Assistant Attorney General
Office of the New Mexico Attorney General
P.O. Box 1508
Santa Fe, New Mexico 87504
ksoloria@nmag.gov 

Lara Katz
Andrew Knight
Assistant General Counsel
Office of General Counsel
New Mexico Environment Department 
1190 St. Francis Drive
Santa Fe, New Mexico 87505
lara.katz@state.nm.us 
Andrew.Knight@state.nm.us 

Eric L. Hiser
Brandon Curtis
Hiser & Joy, PLC
5080 North 40th Street, Suite 245
Phoenix, Arizona 85024
ehiser@hiserjoy.com  
bcurtis@hiserjoy.com 

Dalva L. Moellenberg
Gallagher & Kennedy, P.A.
1239 Paseo de Peralta
Santa Fe, New Mexico 87501-2758
DLM@gknet.com 

J. Scott Janoe
Baker Botts L.L.P.
910 Louisiana Street
Houston, Texas 77002
scott.janoe@bakerbotts.com

Ana Maria Gutiérrez
Hogan Lovells US LLP
1601 Wewatta Street, Suite 900
Denver, Colorado 80202
ana.gutierrez@hoganlovells.com 
	
Sandra Milena McCarthy
Hogan Lovells US LLP
Columbia Square
555 Thirteenth Street, NW
Washington, D.C. 20004 
sandra.mccarthy@hoganlovells.com

Christopher J. Neumann
Gregory R. Tan
Casey Shpall
Greenberg Traurig, LLP 
1144 Fifteenth Street, Suite 3300 
Denver, Colorado 80202
neumannc@gtlaw.com 
tangr@gtlaw.com 
shpallc@gtlaw.com 

Louis W. Rose
Kari Olson 
Ricardo S. Gonzales  
P.O. Box 2307
Santa Fe, New Mexico 87504-2307
lrose@montand.com
kolson@montand.com 
rgonzales@montand.com 

Lisa Devore
Air Quality Specialist
Intermountain Region
Lisa_devore@nps.gov
John Vimont
Branch Chief
Air Resources Division
John_vimont@nps.gov

Matthew A. Nykiel
Wild Earth Guardians
3798 Marshal Street, Suite 8
Wheat Ridge, Colorado 80033
mnykiel@wildearthguardians.org

Daniel L. Timmons
Wild Earth Guardians
301 North Guadalupe Street, Suite 201
Santa Fe, New Mexico 87501
dtimmons@wildearthguardians.org 

Jeffrey Holmstead 
Tim Wilkins 
Whit Swift 
Bracewell LLP 
111 Congress Avenue, Suite 2300 
Austin, Texas 78701 
jeff.holmstead@bracewell.com  
tim.wilkins@bracewell.com 
whit.swift@bracewell.com 

Stuart R. Butzier 
Modrall, Sperling, Roehl, Harris & Sisk, P.A. 
Post Office Box 2168 
Albuquerque, New Mexico 87103-2162 
srb@modrall.com 
ccs@modrall.com 

Ana Maria Gutierrez 
Hogan Lovells US LLP 
1601 Wewatta Street, Suite 900 
Denver, CO 80202 
ana.gutierrez@hoganlovells.com 

Sandra Milena McCarthy 
Hogan Lovells US LLP 
Columbia Square 
555 Thirteenth Street, NW 
Washington, DC 20004 
sandra.mccarthy@hoganlovells.com
 

/s/ Tannis Fox
Tannis Fox


125


